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ABSTRACT 

 

 
COVID-19 AND ABORTION ACCESS: A COMPARATIVE ANALYSIS BETWEEN 

THE USA AND MALTA 

 

Kristin Gleichauf, M.S./ M.A. 
 

George Mason University and University of Malta, 2020 Thesis Director: Dr. Susan 

Hirsch 

 
This thesis examines the impact COVID-19 has had on abortion access in two nations, 

Malta and the United States of America. It analyses this impact through examining the 

relationship between law and society, basic human needs theory, and structural violence 

theory. By using these lenses for examination and comparing the different outcomes in 

the Maltese case study and American case study, focusing on Virginia and Arkansas at a 

state level, then meaning may be derived. Through a conflict lens, this thesis hopes to 

look at the sociological and governmental structures that can either complicate or 

simplify abortion access. 
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CHAPTER ONE: INTRODUCTION 

 

 

Research Question 
 

This thesis will be exploring how COVID-19 policies have affected abortion 

access in three locations, the Republic of Malta, Virginia, and Arkansas. By doing this 

comparative, this work aims to shed some light on how the different responses to 

COVID-19 affect the pre-existing reproductive frameworks for one of the most 

controversial procedures in the healthcare field. 

 

Methods 
 

The approach for this dissertation will be using a multitude of philosophical 

theories to examine the aims and objectives set up as the thesis. This is more thoroughly 

discussed in the Theoretical Discussion chapter, but this analysis will be drawn from the 

wealth of knowledge found in basic human needs theory, structural violence analysis, the 

field of law and society study, and intersectional studies.  This research is based on 

secondary source analysis to construct case studies and to examine them subsequently. 

Through an examination of state policies and stakeholder publications, this work aims to 

examine how abortion access has been affected by COVID-19 and the relation that 

conflict plays in this dynamic.  

 As pandemic response policies change how governments relate health care with 
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their citizenry and other governments rethink their travel policies, abortion care can be 

deeply affected. When a person needs to travel to a location that has an abortion provider, 

they will inherently be subject to the travel restrictions that various organizational bodies 

have put in place in response to COVID-19. If the pandemic is out of control in that area, 

the healthcare system may not be able to function efficiently for the person seeking an 

abortion. There may be added public safety measures to slow the spread of COVID-19 

that add barriers to having an abortion. All of these situations allow for the possibility of 

conflict between these two health crises- abortion access and COVID-19. 

Some challenges were experienced in the process of researching this topic. As the 

title and timing suggests, this piece of literature has been written in the midst of a 

pandemic. Originally, this paper was going to look at the intersection between migrant 

status and reproductive education in Malta and the methodology was ideally going to be 

either interview based or use focus groups to tackle the topic question. However, it 

quickly became apparent that there were some outsized risks involved in this mode of 

research around the end of February 2020. Understanding that in person research would 

be no longer viable and unsure how to ethically and efficiently conduct this style of study 

within the allotted timeline, this researcher decided to utilize secondary source analysis to 

conduct comparative case study research. The thesis also evolved from one looking at the 

intersection of reproductive care and migrant status to abortion access in the age of 

COVID-19 since it was becoming quickly apparent that this relationship was ripe for 

examination.  
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Comparative case studies have an appeal for applied fields – like conflict analysis, 

because of the opportunity for intricate examination. The examination of these case 

studies is occurring parallelly and is still evolving as of the writing of this work. Case 

studies also allow for conceptual validity in an effective manner through detailed 

contemplation of contextual factors.1 It also provides the opportunity to derive a novel 

hypothesis through inductive reasoning and accounting for various details. The following 

Furthermore, because COVID-19 is inherently an international phenomenon and every 

society has some level of people seeking abortion. This makes for an interesting 

opportunity to do a comparative because there is a reaction to COVID-19 policies and the 

desire for abortion care in almost every part of the world.  

Malta is one of three countries in the ‘developed region’ that has a blanket 

abortion ban and the only EU member to penalize women with prison time if they are 

found to have procured an illegal abortion2. This strong and consistent restriction 

contrasts effectively with the United States’ patchwork of legal abortion access as it 

varies from state to state. Because of this patchwork, this paper will be examining two 

states with varying regulations, Virginia and Arkansas, in the hopes of painting a wider 

picture. Furthermore, this author is also becoming a dual citizen between the United 

States and Malta and hopes that this positionality helps create a dynamic analysis. 

Even though the topic of abortion can be polarizing, the risk of ethical challenges 

is low because all the data collected were publicly available. Unlike if there were 

 
1 A. Biba Rebolj, “The Case Study as a Type of Qualitative Research,” Journal of Contemporary Educational 
Studies, March 1, 2013, 28–43. 
2 GUTTMACHER INSTITUTE, “APPENDIX TABLE 1,” 2017, 
https://www.guttmacher.org/sites/default/files/report_downloads/aww_appendix_table_1.pdf. 
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interviews or questionnaires asking people to share their thoughts or experiences, the 

sources used in this research were already produced. Thus, the risk of harm being done 

through this work is less because these sources already existed regardless of this specific 

dissertation. 

As with all modes of research and study, there are limitations as this paragraph 

will explore for this body of work. Inherently, when examining a phenomenon as it is 

occurring, it is bound to change over time. This means that some of the information may 

change as more time and resources allow for a more thorough review. Furthermore, when 

taking into account a multitude of different characteristics, it does not make the 

conclusions highly generalizable. Also, the nature of comparative case studies lends itself 

to no simple answer or conclusion- rather discovery and reflection.  

 

Significance and Exigence 
 

The exigence of this dissertation is to examine how abortion access, a 

reproductive health crisis, is being affected by another health crisis, an international 

pandemic. COVID-19 adds a new layer to examine the barriers to accessing abortion care 

and these two-health phenomena create new situations to examine patient healthcare 

options. Through a conflict lens, this thesis hopes to look at the sociological and 

governmental structures that can either complicate or simplify abortion access.   
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CHAPTER TWO: LITERATURE REVIEW & THEORETICAL DISCUSSION 

 

 

 
Introduction 

 
This section will overview the various subject areas that will touch on the 

research topic. By gaining a deeper understanding and definition of things like health 

policy, COVID-19, and reproductive rights then a better- founded conversation can be 

had. Furthermore, this section will examine the epistemological background for analysis. 

This way the conclusions of various comparisons will be rooted in a variety of 

understandings. 

 
 

What is Health Policy? 
 

 This paper will be examining two specific healthcare aspects of health policy- one 

of COVID-19 and reproductive rights; because this will be such a main feature of this 

work, it is important to create a clear definition of health policy. While health policy may 

play a role in a conflict intervention- it is not the sole solution. Health policy can be seen 

as both an art and a science as it tries to encourage scientific outcomes through human 

interaction. This type of policy examination needs to be a negotiated development 

between stakeholders, even though it may feel like the participants are flying by the seat 

of their pants.3 It is often an amalgamation of hard science theory and subsequent 

 
3 Evelyne de Leeuw, Carole Clavier, and Eric Breton, “Health Policy – Why Research It and How: Health 
Political Science,” Health Research Policy and Systems 12 (September 23, 2014), 
https://doi.org/10.1186/1478-4505-12-55. 
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application through the findings of the social sciences that create an effective health 

policy. To further expand on health policy outside of the international framework, one 

can further delineate health policy into two iterations, one focusing on a public sector 

policy to promote health in its population and one that looks at any policy- such as civil 

society’s methods-  regarding the health of the public.4 This paper plans to examine the 

public sector policy iteration to provide some insight at so how governmental bodies have 

undertaken the work of health policy- highlighting reproductive and pandemic health 

policy while doing so. 

According to the World Health Organization, health policy is composed of the 

“decisions, plans, and actions that are undertaken to achieve specific health care goals”.5 

Furthermore, the United Nations’ Universal Declaration of Human Rights avows that 

access to medical care is a basic right for all in Article 25.6 This can be understood that 

health policy is necessary to allow a well-founded society to function in a way that 

respects a person’s basic needs. As the Millennium Development Goals lay out, there is a 

global health policy that directly correlates to Goal Four of reducing child mortality, Goal 

Five of improving maternal health, and Goal Six to combat diseases; with the other five 

goals having a relational but not direct connection of health policy.7 Even with the five 

years since the ending of the Millennium Development Goals, this helps lay down a 

 
4 de Leeuw, Clavier, and Breton. 
5 World Health Organization, “Health Policy,” WHO, accessed August 5, 2020, 
https://www.who.int/topics/health_policy/en/. 
6 UN General Assembly, “Universal Declaration of Human Rights” (United Nations, 1948), 
https://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf. 
7 United Nations, “Millennium Development Goals,” 2000, 
https://www.undp.org/content/undp/en/home/sdgoverview/mdg_goals.html. 
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benchmark for what can be expected when examining sexual reproductive health policy 

and pandemic health policy in two very different countries of the United States and 

Malta. Both are party to the United Nations and signed on to the aforementioned 

documents. It can be seen here that under the first iteration of health policy, 

intergovernmental agencies are working to encourage nations to achieve specific health 

care goals. 

This section should have given a clearer understanding of health policy and how it 

will play a role in the analysis between COVID-19 responses and abortion access 

regulations. Both of these topics can be considered under the umbrella term of health 

policy and thus a defined understanding will ideally best situate the conversation in this 

realm. 

 

 

What is COVID-19? 
 

Severe Acute Respiratory Syndrome Coronavirus-2 (SARS-CoV-2) is the name 

of the virus that causes COVID-19.8 Most who get COVID-19 will have mild to 

moderate respiratory symptoms, but those in vulnerable populations such as the elderly or 

have an underlying health conditions can develop serious illness.9 This highly 

transmissible disease seems to have originated in animals and was able to spread to 

humans, and from human to human thereafter.10 It is spread through small respiratory 

 
8 European Centre for Disease Prevention and Control, “Q & A on COVID-19,” European Centre for Disease 
Prevention and Control, 2020, https://www.ecdc.europa.eu/en/covid-19/questions-answers. 
9 WHO, “Coronavirus,” World Health Organization, 2020, https://www.who.int/health-
topics/coronavirus#tab=tab_1. 
10 European Centre for Disease Prevention and Control, “Q & A on COVID-19.” 
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droplets that are expelled from the body during things like coughing, sneezing, and being 

within about three to six feet of a person’s personal space. What’s perceived to be the 

more common transmission is when these viral droplets reach another’s mucus 

membranes- whether sinuses, lungs, eyes, etc.- through the air.11 There is also the 

possibility that these droplets will land on shared surfaces and when another touches 

these surfaces, and then touches their face, transmission can occur.12  

 Additionally, there is an estimated one to 14 days between when a person is 

infected and there are detectable symptoms.13 This is further complicated by some 

evidence that supports a person may be infectious before symptomatic, yet most 

infectious when they are symptomatic.14 Globally, it is estimated that over 18 million 

people have been infected with SARS-CoV-2 and over 700,000 deaths as a result of 

COVID-19. 

As of the writing of this thesis, the United States’ case-fatality percentage of 

COVID-19 is 3.3% with over 4.5 million confirmed cases and Malta’s is 1.0% with 890 

confirmed cases according to Johns Hopkins.15 For reference, the United States has over 

an estimated 328 million people as of 2019 and Malta has about half a million as a 

population as of 2020.16 To further dig into basic stats and figures, the two states this 

 
11 CDC, “Coronavirus Disease 2019 (COVID-19),” Centers for Disease Control and Prevention, February 11, 
2020, https://www.cdc.gov/coronavirus/2019-ncov/index.html. 
12 European Centre for Disease Prevention and Control, “Q & A on COVID-19.” 
13 European Centre for Disease Prevention and Control. 
14 European Centre for Disease Prevention and Control. 
15 Johns Hopkins, “Mortality Analyses,” Johns Hopkins Coronavirus Resource Center, 2020, 
https://coronavirus.jhu.edu/data/mortality. 
16 US Census Bureau, “U.S. Census Bureau QuickFacts: United States,” United States Census Bureau, 2019, 
https://www.census.gov/quickfacts/fact/table/US/IPE120218; National Statistics Office Malta, “New 
Release” (European Statistical System, 2020),  
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thesis will be using as case studies- Virginia and Arkansas- have over eight and a half 

million and three million residents respectively. 17 Virginia has had almost a 100,000 of 

COVID-19 and over 2,000 deaths from its complications.18 Arkansas has had just under 

50,000 cases and over 500 deaths.19  

To better contextualize different governing bodies’ COVID-19 policies, it is 

invaluable to appreciate the breadth and depth this pandemic has affected each 

community. Understanding how the virus spreads, how it attacks the body, how many 

people are infected, and other scientific data and statistics will help this paper discern the 

health policies put in place by various governing bodies.  

 

What are Reproductive Rights? 
 
      This section aims to define what are reproductive rights are for the purpose of 

this thesis and what a contrasting view may be so that the conversation between texts can 

be better flushed out. Reproductive Rights is an expansive space where issues of health 

education, reproductive healthcare, surrogacy, birth control, freedom from forced 

sterilization and more aspects, including abortion access, are all topics of bodily 

autonomy. Before 1994’s Cairo Conference, Reproductive Rights were not clearly 

defined in international law, instead vaguely stating people have the right to space and 

 
https://nso.gov.mt/en/News_Releases/Documents/2020/07/News2020_114.pdf. 
17 US Census Bureau, “U.S. Census Bureau QuickFacts.” 
18 Virginia Department of Health, “COVID-19 Daily Dashboard – Coronavirus,” VDH, 2020, 
https://www.vdh.virginia.gov/coronavirus/covid-19-daily-dashboard/, 
https://www.vdh.virginia.gov/coronavirus/covid-19-daily-dashboard/. 
19 The New York Times, “Arkansas Coronavirus Map and Case Count,” The New York Times, 2020, sec. U.S., 
https://www.nytimes.com/interactive/2020/us/arkansas-coronavirus-cases.html. 
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control the number of their children as they please.20 The Cairo Conference gave more 

specific detail as to what Reproductive Rights included, such as access to sex education, 

attaining the highest standard of sexual healthcare, and to do all of this without coercion. 

This was furthered in 1995 at Beijing by the Fourth World UN Conference where it was 

affirmed that Reproductive Rights were a social justice concern and was fully applicable 

through human rights law.21 Within these readings, there is an understanding that the 

consequences of inaccessible abortions can lead to unsafe illegal abortions, resulting in 

serious injury or death for those who receive unregulated abortions. Instead, these 

readings recommend an increase in sexual education and contraceptive services if there is 

a wish to reduce abortion needs. Reproductive Rights in regards to abortion access further 

evolved in 2019 when the UN Human Rights Committee detailed: 

States parties must provide safe, legal and effective access to abortion where the life and 

health of the pregnant woman or girl is at risk, or where carrying a pregnancy to term 

would cause the pregnant woman or girl substantial pain or suffering...22 

Rights talk is also known as a double edge sword because as one claims a right, another 

can claim the same document to protect their opposing position. 

The UNDHR claims that all humans have a right to life in Article Three and 

Article Six states that all people have a right to be recognized as a person under the law.23 

 
20 United Nations, “Proclamation of Tehran, Final Act of the International Conference on Human Rights,” 
1968; Barbara Stark, “The Women’s Convention, Reproductive Rights, and the Reproduction of Gender,” 
Duke Journal of Gender Law 18, no. 2 (2011). 
21 Christiana Zampas and Jamie Gher, “Abortion as a Human Right- International and Regional Standards,” 
Human Rights and Law Review 8, no. 2 (2008), https://doi.org/10.1093. 
22 UN Human Rights Committee, “International Covenant on Civil and Political Rights” (United Nations, 
2019), 
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsrdB0H1l5979
OVGGB%2bWPAXhNI9e0rX3cJImWwe%2fGBLmVrGmT01On6KBQgqmxPNIjrLLdefuuQjjN19BgOr%2fS93rK
PWbCbgoJ4dRgDoh%2fXgwn. 
23 UN General Assembly, “UDHR.” 
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If one’s belief is that life begins at fertilization, then accessing abortion care would be 

violating the embryo/ fetus/ baby of their Article Three and Six rights under the UNDHR.  

Due to the multiple ways one can apply rights to their beliefs on the morality of 

abortion, there has been long standing debate in the United States. Furthermore, Malta 

has had an emerging, robust conversation developing on its relation to abortion access in 

the past few years.24 The national and regional regulations that exist on abortion access 

within these two countries will be further discussed in detail later in the paper.  

By outlining international bodies’ collection of what reproductive rights are and how it 

pertains to a right to life, it helps provide an international baseline to examine Maltese 

and American abortion regulations. The American regulations will be even further 

examined through the states of Virginia and Arkansas given access can vary widely based 

on what state one is attempting to receive an abortion. This question of when a human 

life begins has moral implications that has been a source of much contention as society 

grapples with these competing viewpoints.  

 This section’s goal was to provide a brief definition of what reproductive rights 

entail, and how abortion access is a part of that conversation, along with some of the 

rights-based counterpoints that can complicate the conversation. Even though both sides 

cite the same body of knowledge to support their logic, they fall to different conclusions 

that one can say is where society’s role mediates a legal understanding.   

 

 
24 Jessica Rosati, “Civil Society Advocacy for Reproductive Rights in Malta” (Thesis, 2018), 
https://doi.org/10.13021/G8398P. 
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What Theories Will Be Used for Analysis? 
 

To have a general lens, the pedagogy of structural violence seems to be an apt 

way of constructing the analysis for this paper. “Reducing Direct and Structural 

Violence: The Human Needs Theory” by Daniel J. Christie provides some backbone for 

this and can help lay the ground work for a coherent conflict framework.25 Understanding 

the ways that direct and structural violence can intersect to affect the quality of life for all 

will assist this paper in its examination. Conflict can be rooted in social injustice, hence 

the need to examine both direct and structural issues. When one must suppress a basic 

human need in order to meet a societal need, frustration can arise. Intrinsically, a basic 

human need cannot be stifled because a person must feel a recognition as a social entity 

within their community; they are non-negotiable. No matter the regulation, these basic 

requirements cannot be erased through coercion and will consistently seek validation of 

things like identity, recognition, security, and more. As Galtung notes, when a person’s 

actual mental realization is below their potential realization, then there is a type of 

violence being portrayed.26 This plays into Burton’s theory of basic human needs’ claim 

that groups can be motivated by various social factors or cultural interests rather than by 

material reasons.27 If they are not meeting their potential realizations, rather than their 

 
25 Daniel J. Christie, “Reducing Direct and Structural Violence: The Human Needs Theory,” Peace and Conflict: Journal 
of Peace Psychology 3, no. 4 (December 1, 1997): 315–32, https://doi.org/10.1207/s15327949pac0304_1. 
26 Johan Galtung, “Violence, Peace, and Peace Research,” Journal of Peace Research 6, no. 3 (September 1, 1969): 
167–91, https://doi.org/10.1177/002234336900600301. 
27 John Burton, “Institutional Values and Human Needs,” in Deviance Terrorism & War, 1979, 
https://mymasonportal.gmu.edu/webapps/blackboard/execute/content/file?cmd=view&content_id=_9682820_1&c
ourse_id=_379342_1. 
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actual ones, then there is a loss of a full life and thus a form of violence. When examining 

power indifference, structural violence stimulates the systematic deficiency of the 

requirement for self-determination28.  

It is a product of patterned social affairs that fail to satisfy basic human needs of 

the interacting parties; as John Burton writes, it is the “Damaging deprivations caused by 

the nature of social institutions and policies” that create structural violence.29 Structural 

violence arises when specific groups of people are denied access to need satisfiers such as 

economic well-being or a sense of self-determination.30 If one is looking for a concretized 

exemplification of structural violence, it can be understood as the avoidable injuries or 

deaths that occur during a conflict. It is the structure of the way the conflict is being dealt 

with, not the actual conflict, that is producing harm. When using human needs theory, it 

is the inequal dispersal of power- whether economic, political, cultural, or otherwise- that 

allows for structural violence to occur. While direct and structural violence seem to be 

diametrically different, they are actually two different sides of the same coin, as they 

reinforce conflict dynamics. This makes creating a conflict intervention even more 

complicated because it must account for both the structural and direct violence 

concurrently so as no human need is forgotten about to create a new conflict later on.31 

Below is a figure taken from Galtung’s work to explain the relationship between types of 

violence, types of peace, and defining social justice that will be used in this thesis. 

 
28 Christie, “Reducing Direct and Structural Violence.” 
29 John Burton, “Institutional Values and Human Needs.” 
30 Christie, “Reducing Direct and Structural Violence.” 
31 Christie. 
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In this diagram, it is understood that there are two broad categorizations of 

violence, personal/direct and structural/indirect. When there is an absence of direct   32 

violence, there is a negative peace; when there is absence of structural violence, there is 

positive peace. 

In both cases, 

there is not an 

active violation 

of human 

being’s basic 

needs. 

However, one 

can argue that it 

is with positive 

peace that is the most holistic because it inherently confronts both types of violence, 

while negative peace can allow for problematic structures to persist. The conflict theory 

of basic human needs and structural violence also lends itself to examination of 

intersectionality which will also be used as an ideology in this thesis.  

To quickly preview how this will be accomplished in the Preexisting Abortion 

Policy Comparative section, when a person is trying to access an abortion, there will 

inevitably be a different regulatory policy—if allowed at all. If a person comes from an 

underprivileged background, navigating these regulations become immensely harder, thus 

 
32 Galtung, “Violence, Peace, and Peace Research.” 

 

Figure 1 Galtung Diagram 
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affectively making abortion care illegal for those who do not have the social or economic 

means to work with the policy a state has created. This can create a differential between 

what a person’s actual and potential realization is, leading to frustration and thus conflict. 

The following few paragraphs should explain some of the social justice framework that 

will be used. 

Marilyn Frye’s work The Politics of Reality furthers this idea of multiple social 

forces affecting a specific identity group uniquely. Here she brings about the metaphor of 

a bird cage to examine what would later be coined as structural, intersectional issues –  it 

also furthers the critique of ‘pulling yourself up by the bootstraps’.33 When one 

myopically looks at a bird cage, it may look like a single and small wire keeping the bird 

trapped. Yet when one looks at the view macroscopically, one can begin to understand 

why the bird cannot leave its cage. This network of related, systematically created 

barriers is the reason for the trapping- no single wire is responsible yet in culmination 

each plays its part. This is why examining structural oppression can give way to 

understanding an individual’s aggression described in the basic human needs framework. 

Frye notes this by stating that when one question’s why they are limited in some sense, 

the reasoning is not because of their individual circumstance, but because they belong to 

a ‘caged’ group.34  

Notions of intersectionality have been components of many theories for centuries, 

yet the specific study and term was popularized by the late 80’s and helps to demark third 

 
33 Marilyn Frye, The Politics of Reality: Essays in Feminist Theory (Crossing Press, 1983). 
34 Frye. 
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wave feminism. Kimberlé Crenshaw helped coin and popularize the term intersectionality 

in her work “Demarginalizing the Intersection of Race and Sex: A Black Feminist 

Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics”.35 Here 

she notes a legal ruling that claimed anti-discrimination law did not apply to a person 

holding multiple oppressed identities, like Black women. She recounts three lawsuits that 

aimed to use anti-discrimination law to combat problematic hiring practices. All cases 

were denied due to the fact that Black (men) and (white) women were all employed there; 

or because the experience of being a Black woman was so niche that it cannot be used to 

explain a larger theme of discrimination at a workplace. Here she exemplifies it as Black 

women standing at the corner of an intersection, the two opposing roads being racism and 

sexism. If the Black woman has been injured on the road, the ‘EMT’ (judicial process) 

can deny medical service based on how they diagnose the cause of the damage- even 

though that damage has been done. Black women, due to their ascribed positionality, can 

experience discrimination in the same ways, and different ways than white women and 

Black men can experience oppression. Since the printing of this paper, there has been 

much built on the underlying understanding of intersectionality, with many scholars 

adding other ‘isms’ to better understand social injustice.36  

From understanding these interrelating theories, this work hopes to have provided 

a foundation to better examine the relationship between abortion access and COVID-19 

 
35 Kimberle Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of 
Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics,” University of Chicago Legal Forum 
1989, no. 1 (1989): 31. 
36 Devon Carbado et al., “Intersectionality: Mapping the Movements of a Theory,” Du Bois Review: Social 
Science Research on Race 10 (September 1, 2013): 303-312., 
https://doi.org/10.1017/S1742058X13000349. 
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policy between Malta, Virginia, and Arkansas. It is paramount to give a lay of the land so 

power dynamics and conflict theory can be understood in an actionable manner. When 

people are faced with multiple health crises – like an international pandemic and a time 

sensitive, unplanned pregnancy, then sociological and psychological factors come into 

play. Ideally, these sources will help in a more holistic analysis as this thesis progresses.  

 

 

What is the Relationship Between Law and Society? 
 

This leads to another important source for this research, Invitation to Law & 

Society: An Introduction to the Study of Real Law by Kitty Calavita. Here she lays out the 

interplay between the field of law and society- even going as far to say that law is a 

complete social construction.37 While Western nations may have many of their roots in 

the ancient Greek philosophers and thus claim that law should reflect a universal morality 

or divine natural order, Calavita claims otherwise. There is the conception that Western 

law is based in the individualist sense, that as the social order moved from one of gentry/ 

serfdom to free association of individuals. This is what’s used to explain the rise of 

“rights, obligations, and contracts” found in the legal realms of the time.38 However, 

upon examinations of how law is applied and carried out within a society, this 

assumption can be contradicted. A teenage girl is incarcerated for not doing her online 

homework during an international pandemic, but employers can subject their workers to 

 
37 Kitty Calavita, Invitation to Law and Society: An Introduction to the Study of Real Law, 1 edition 
(Chicago: University Of Chicago Press, 2010). 
38 Calavita. 
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unsafe work conditions without legal ramifications.39 Legal rulings such as these, 

consistently repeated, give rise to the thought that issues of identity status still play a role, 

conflicting with the espoused belief that the law is blind. Unfortunately, this is 

understandable when one realizes that the expression of law tends to match with the 

structure of society. The structure of law generally coincides with the structure of society. 

This source furthers its examination between law and society by looking at how 

this interaction has played out in other places in the world and in different eras. She 

explains and supports a delineation of law as either repressive law or restitutive law.40 

According to social legal theorists, there can be a strong connection of shared values 

within a society called a “collective conscience” that would require a repressive law to 

ensure a punishment for the sake of punishment. This highly visible and strong 

punishment was used to shoring up the boundaries of what is considered acceptable 

behavior in that society. On the other hand, Emile Durkheim also theorized restitutive 

law that aimed at returning the status quo as the main objective of legal punishment as 

opposed to norm enforcement.41 Furthermore, the form of punishment depends on the 

type of economic production a society has- this further complicates how punishment is 

expressed in a society’s legal system. Within a capitalist context, this can be understood 

at its earliest stages where the rise of “houses of corrections” would be used at the 

 
39 Erik Ortiz, “Judge Denies Release of Teen Girl Who Was Jailed after Not Doing Homework,” MSN, July 
20, 2020, https://www.msn.com/en-us/news/us/judge-denies-release-of-teen-girl-who-was-jailed-after-
not-doing-homework/ar-BB16YsoO; Stephen Labaton, “OSHA Leaves Worker Safety in Hands of Industry,” 
The New York Times, April 25, 2007, sec. Washington, 
https://www.nytimes.com/2007/04/25/washington/25osha.html. 
40 Calavita, Invitation to Law and Society. 
41 Calavita. 
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beginnings of the Industrial Revolution and a precursor to the factory system.42 This 

paragraph should have explained how different structures of society can create different 

types of law, and vice versa. 

To continue this examination of law and society, there is also the increased 

complexity that the ripples of the legal system extend everywhere and every day. Even 

when there is no formal, Western conception of a law in the books, there is “semi-

autonomous social fields… that have their own customs… and means of enforcing 

compliance”.43 This allows for parameters to be set up for ordinary functioning of life 

and then the more flashy entrance of formal law to enter when there is a social dispute. 

Additionally, there is an undertaking that law helps society define itself and that society 

helps law define itself. When one is in an English speaking, Western oriented society, the 

definition of family may be structured around the nuclear family and the ‘in-laws’. Yet 

your in-laws’ family that is not related to you by blood may begin to no longer occupy 

the position of family within your mind. One can relate this because there is not a legal 

name to categorize them within your family and thus the mind will not classify it as 

such.44 Conversely, the patterns of society can cause legal definitions to change. 

Categorizations of race or gender are not immutable and are constructed by the cultures 

and people that occupy a society.45 Consequently, it is the law that will bend to what 

society deems the definition of whiteness or the binary of gender. Furthermore, Law is 

 
42 Calavita. 
43 Calavita. 
44 Calavita. 
45 Calavita. 
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both an arena where injustice is fought, and it can also be the tool that fights injustice 

based on the participants in the conflict. Law within the Western sense is in many times a 

reinforcing entity that maintains a hegemony within a society. This can mean that 

structures that permit structural violence can be held up by the legal system, thus 

contributing to the conflict. However, there is some evidence that the law can be 

subverted to transform this stagnant system to a progressive entity by repurposing the 

rulebook. This creates a fascinating dichotomy within the field of law where a 

Schrödinger-like description exists as it is at once hegemonic and oppositional. Legal 

consciousness suggests that law, as a field, can become strengthened rather than 

diminished as it adapts to varied challenges to the institution. This dissertation will be 

using this broad definition of what law and society is; it is a relationship that influences 

each other and can be found in all aspects of life in some form, as this paragraph aims to 

explain. 

Another useful part of Kitty Calavatia’s Law and Society is its discussion of legal 

pluralism. This structure of law is evident in the United States through the Federal, State, 

and local legal statues; a comparable situation exists between the European Union and the 

Maltese government too. In both the United States and Malta, there are at least two sets 

of formalized law that govern one at all times. In many cases legal pluralism is 

corresponding and/or nested.46 The United States allows Federal law to predominate State 

or local laws, as no State or locality can violate the Constitution.47 However, it is safe to 

 
46 Calavita. 
47 Calavita. 



21 

 

say that Federal law tends to act as a floor for a regulation and States or localities can 

choose to add more acts to build upon the floor, not often are they in direct disagreement. 

Furthermore, the European Union also claims a supremacy over national law, in an 

identifiably similar sense that the Federal government predominates States- yet not 

without contest.48 The EU model of legal pluralism is less straight forward than 

American, however.49 There is a tension within an EU model between national 

sovereignty and respecting local culture when there are laws being created by an entity so 

large and diverse as the European Union. The conversation between EU regulations and 

national dominion is even furthered complicated given Malta’s past as a colony. The 

issues of a legal system being imported by a departing colonizer can add to the cultural 

tension around legal pluralism. Furthermore, one could argue that international law 

creates a global legal pluralism. If all are subject to the rights and Articles laid out by the 

United Nations Declaration of Human Rights then that is a body of law that is on top of 

any International Governmental Organization, Nation, State, or locality.  

The final point that needs to be understood is that there is a difference between 

law that is written down and how law is practiced in a society that has implications for 

the topic of this dissertation. There is an inherent power differential when a law can be 

enacted against one group of people and not others. This can be related to issues of 

symbolic law where the intent of the law is not to be carried out, but rather to send a 

message to influence a society. Furthermore, if there is an anticipated backlash or 

 
48 Calavita. 
49 N. W. Barber, “Legal Pluralism and the European Union,” European Law Journal 12, no. 3 (May 2006): 
306–29, https://doi.org/10.1111/j.1468-0386.2006.00319.x. 
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headache involved in implementing a law, there can be inexact execution.50 

Subsequently, discretionary decisions are made to diminish distress for those who are 

implementing law. This creates a “law-in-between” where those who implement create 

their own policies through “legal meaning making”.51  

Understanding Law and Society will help this paper examine how abortion law 

and health policy interact with each other. There are many ways of defining and 

categorizing law that will help this dissertation examine and make meaning out of these 

connections. How theses statues are implemented and how they are enacted against also 

gives insight into the power structures of a society.  

  

 
50 Calavita, Invitation to Law and Society. 
51 Calavita. 



23 

 

 

 

 

 

 

 

CHAPTER THREE: COVID-19 COMPARATIVE 

 

 

 
Introduction 

 
This section aims to walk through the health infrastructure each country has and 

its COVID-19 experience. In both countries there is some legal pluralism; Malta has the 

European Union and the United States has states like Virginia and Arkansas. Ideally, this 

section will allow one to gain a fuller picture of how COVID-19 has affected each 

country and to compare responses. How each government responses to COVID-19 will 

create policy that as the potential to affect other forms of health care, like accessing 

abortion services. That is why it is being detailed here. 

 
 

European Union Health Policy Response 
 

Malta is an island in the Mediterranean and is an EU member state. This means it 

must comply with this multi-national organization’s guidelines on COVID-19 response 

while also self-regulating their response. The following section aims to outline the public 

health guidelines set up by the European Union to help contextualize the Maltese specific 

case study.  

 The European Union, in times of crisis, typically aims to fulfill a coordinating 
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role as an intergovernmental organization. Even though the European Union is not solely 

responsible for a pandemic response plan, the nature of a COVID-19 response is 

inherently international and thus leaves the 

European Union in an ideal state to create a 

common policy.52 The European 

Commission remained inside the existing 

legal framework at the beginning of the 

COVID-19 pandemic,53which puts the 

obligation and capability for public health at 

the feet of the member states.54 Because of this, the European Commission was limited in 

its ability to create proactive polices and assure that there would be widespread 

anticipatory policies among member states. It seemed that the pandemic was not taken 

with appropriate weight until Italy became one of the hardest hit areas in the world 

because of COVID-19. One of the main tenets that found the principles of the European 

Union is a commitment to open borders as a way of uniting the continent, thus there was 

hesitancy to limit travel through member states.55 As it became more and more apparent 

that Italy was becoming overwhelmed, because steps weren’t taken sooner against the 

disease, other member states were not able to aid the nation efficiently.56 Since COVID-

 
52 Samuel Volkin, “COVID-19 and a Splintered European Union,” The Hub from Johns Hopkins University, 
April 10, 2020, https://hub.jhu.edu/2020/04/10/matthias-matthijs-european-union-covid-19-response/. 
53 New CIC State Member – the Republic of Malta 16 August 2019 | Cic Wildlife, 2019, 2019, 
http://www.cic-wildlife.org/2019/08/16/new-cic-state-member-the-republic-of-malta-16-august-2019/. 
54 Alan Hope, “Investigating the EU Response to Covid-19,” The Brussels Times, July 22, 2020, 
https://www.brusselstimes.com/all-news/eu-affairs/122756/investigating-the-eu-response-to-covid-19/. 
55 Volkin, “COVID-19 and a Splintered European Union.” 
56 Alan Hope, “Investigating the EU Response to Covid-19.” 

 

Figure 2 Maltese Map from CIC 

http://www.cic-wildlife.org/2019/08/16/new-cic-state-member-the-republic-of-malta-16-august-2019/
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19 was not contained early, it eventual spread to all member states and the European 

Commission began to respond in earnest.  

 First, the European Commission is assisting in funding and resource acquisition. 

This is through funding programs like the  Emergency Support Instrument and RescEU 

that assist in creating stockpiles for equipment.57 This has enabled the continent to collect 

public health essentials like therapeutics, testing assistance, personal protective 

equipment, and ventilators; all of which are necessary to stem the spread of COVID-19. 

Through support from the European Union, there has been an increase in the production 

of personal protective equipment and limited the export of these items as production was 

catching up to demand.  

Furthermore, there has also been a panel created of qualified health officials to 

produce procedures based on a holistic examination of all the member states.58 This can 

aide in ensuring that there are not weak points of entry for the virus between 

interdependent areas of the European Union. The panel of seven epidemiologists and 

virologists have made recommendations on how to prioritize resources and given thought 

on the long-term ramifications of COVID-19 on the continent. In conjunction with the 

European Centre for Disease Prevention and Control, a public document was created to 

give guidance on community measures.59  

The European Union also are providing funding for COVID-19 response research. 

 
57 European Union, “Overview of the Commission’s Response,” European Commission - European 
Commission, 2020, https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response/overview-
commissions-response_en. 
58 European Union. 
59 European Union. 
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This includes financially supporting programs aimed to refine treatments, testing, and 

vaccines that will be used to combat COVID-19.60 Over 546 million euros have been 

spent on these programs since the beginning of 2020. By ensuring that these programs 

can continue to function, it will ideally reduce the severity and spread of COVID-19 on 

the European continent.  

These programs help keep some of the trading partners and neighbors of Malta 

healthier, and give Malta a safety net of funding and guidance on COVID-19 polices. 

Since the European Union is constituted by nations with state sovereignty, it does not 

focus on how people can travel within their borders. However, it does restrict who can 

enter as people come into the European Union. In mid-March guidelines were given for 

border management measures that would largely limit travel to essential travel, services, 

and products.61 Later that month, movement regulation exceptions were made for health 

care and food sector workers specifically.62 The European Commission recommended a 

gradual lifting of travel restrictions after June 30th, 2020 which means that people in 

Malta seeking medical services outside of Malta could possibly travel more easily.63 

Furthermore, there has been a new assistance package funded for North African 

Countries to combat COVID-19 that the European Union has created through the 

Emergency Trust Fund for Africa.64 This can be seen as strengthening Malta’s COVID-

19 situation too since it neighbors some North African countries. The more 

 
60 European Union. 
61 European Union. 
62 European Union. 
63 European Commission, “Timeline of EU Action,” Text, European Commission - European Commission, 
2020, https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response/timeline-eu-action_en. 
64 European Commission. 



27 

 

epidemiologically secure neighboring countries can be, it may be seen as lowering 

accidental transmission between things like trade routes and other travel behaviors.  

Through understanding COVID-19 in the European context and the role that the 

pandemic response has been, can help this dissertation better analyze the Maltese 

response and the kind of barriers in place for accessing abortion care. The successful 

programs and resources that the European Union creates in the combat against COVID-

19 will help create a more controlled situation. A pandemic does not follow national 

borders, so not only does Malta’s response matter, but the international community it is 

connected to will inherently change the risk of COVID-19. When COVID-19 risk is 

lower, justification for barriers to abortion access become less reasonable and travel to 

locations that allow abortion becomes more attainable. Understanding European health 

policy play an intimate role in these intersecting regulations under legal pluralism. 

 
 

Maltese COVID-19 Health Infrastructure 
 

 This section aims to walk through the governmental bodies and policies that have 

been given the responsibility of managing COVID-19 and attempt to understand the 

infection trends of Malta. Knowing this information will be key in comprehending the 

different conclusions to be made when comparing COVID-19 responses amongst the 

different case studies. Depending on the severity of COVID-19 in Malta, there will be 

different barriers to access- so understanding what measures Malta is taking against 

COVID-19 is important for situating the conversation. If Malta’s health policies are not 

adequate to combat COVID-19, then ability to travel to countries that provide abortion 
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care is extremely limited.  The next paragraph will give a brief overview of Malta’s 

governmental systems so that policy application can be better understood. 

 Malta had been a colony for many centuries, but in 1964 Malta became an 

independent monarchy with a parliamentary state- further evolving to become a republic 

in the Commonwealth in 1974. This parliamentary system is made up of multiple parties 

under a unitary government with a unicameral House of Representatives; however, in 

reality, there are only two major parties that are extremely polarized- the Nationalist 

Party and the Malta Labor Party. 65  Seats are determined through proportional 

representations with five-year terms. The president works with the cabinet and the prime 

minister is the head of government. Local government was not created until 1993, with 

each locality being administered by a local council. With this brief understanding of the 

general governmental structure, this paper will now closely examine the organizational 

health structures Malta has in the following image.66 

 
65 Salvino Busuttil and Lino Briguglio, “Malta - Government and Society,” in Encyclopedia Britannica, 
August 2020, https://www.britannica.com/place/Malta. 
66 Ministry of Health, “Deputy Prime Minister,” health.gov.mt, 2020, 
https://deputyprimeminister.gov.mt/en/Pages/Ministry/Minister.aspx. 
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Figure 3 Minister for Health  Diagram 

https://deputyprimeminister.gov.mt/en/Documents/contact-details/MFH_Organogram.pdf
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Maltese citizens have comprehensive access to free health services through 

government run hospitals. Access to healthcare is further expanded when private 

hospitals are taken into account.67 Decades of previous legislation built up to Malta’s 

Social Security Act in 1994 that ensured that citizens would have health insurance, a 

pension that was correlated to earnings when one retired, and other forms of retirement 

pensions. Furthermore, Malta has an administrative body that’s mission is to carry out 

and refine health policy for the nation, the Ministry of Health. In the accompanying 

image, one can see the bird’s eye view of the structure of the Ministry of Health. This 

governmental body is apportioned into smaller decision making and mission driven 

departments such as, the Department for Policy in Health, Department for Health 

Services, the Department of Health Regulation, and Minister’s office that this paper will 

overview.68  

 The Department for Policy in Health is further sub-divided into the Office of the 

Chief Medical Officer, International Affairs and Policy Development, and Health 

Information and Research that will be further explained here. The Chief Medical 

Officer’s mission is to lead strategically so that the Maltese health system can be 

responsive; this includes supporting and coordinating the department on the basis of 

quality information.69 Knowing this, one can begin to see the role this office plays in 

creating a COVID-19 response and this is currently being fulfilled by Dr Denis Vella 

 
67 Busuttil and Lino Briguglio, “Malta - Government and Society.” 
68 Ministry of Health, “Health,” health.gov.mt, 2020, 
https://deputyprimeminister.gov.mt/en/Pages/health.aspx. 
69 Ministry of Health, “Chief Medical Officer,” health.gov.mt, 2020, 
https://deputyprimeminister.gov.mt/en/CMO/Pages/Chief-Medical-Officer.aspx. 
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Baldacchino. International Affairs and Policy Development aims to be a coordination 

center so that health pertinent communications between Malta and other European 

nations or international bodies can be taken into account.70  This body’s obligations 

include creating policy recommendation to ensure that the national health system is 

standing by international best practice, including following European Union policies and 

promoting collaboration with other impactful nations. In relation to COVID-19, this is 

incredibly important aspect of pandemic management; the national policies of how Malta 

interacts with the rest of the world is in part affected by the recommendations of this part 

of government.  Health Information and Research works to create health information to 

provide a foundation for Malta’s health policy.71 Through their collection and 

examination of health information, along with their specialties of conducting 

epidemiological surveys and conservation of disease registers, it makes them a valuable 

body to note when talking about COVID-19 responses. The quality of findings that this 

body produces is integral to the policy reports that other branches of government will 

take into account.  

 Department for Health Services is another comparable branch of the Ministry of 

Health as discussed earlier. This department can be subdivided into four other mission 

centered groups, but this paragraph will more closely examine the Office of the General 

Director for Healthcare Services and Nursing Services. The Office of General Director 

 
70 Ministry of Health, “International Affairs & Policy Development,” health.gov.mt, 2020, 
https://deputyprimeminister.gov.mt/en/iapd/Pages/iapd.aspx. 
71 Ministry of Health, “Introduction: Health Information & Research,” health.gov.mt, 2020, 
https://deputyprimeminister.gov.mt/en/dhir/Pages/Introduction.aspx. 
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for Healthcare Services ensures a type of quality control of the healthcare actions of the 

government.72 By developing effective and meaningful healthcare services through 

business plans and operations, it will facilitate a high standard of healthcare 

implementation. Any form of pandemic control and elimination will require the work of 

this office and thus is necessary to understand so that Malta’s COVID-19 policies can be 

effectively interpreted. Furthermore, Nursing Services will be an integral part of 

mitigation and elimination to COVID-19. This section works to ensure quality nursing 

practices and nursing policy.73 This body helps to ensure hospitals are adequately staffed 

and quality control on the work that nurses do, when there are spikes in COVID-19, 

understanding who and why medical professionals are allocated to where they are is 

important to analysis which is why it is overviewed in this paper.  

 Department of Health Regulation has five subparts and this paragraph will 

overview the three most pertinent bodies to a COVID-19 response. Superintendence of 

Public Health in conjunction with the Office of Superintendence of Public Health work to 

create and execute plans to ensure public health for all Maltese communities.74 Currently, 

Professor Charmaine Gauci is the head of this mission and haa been largely the point 

person for COVID-19 policy and actions. Furthermore, there is the Health Promotion and 

 
72 Ministry of Health, “Office of the Director General for Healthcare Services,” health.gov.mt, 2020, 
https://deputyprimeminister.gov.mt/en/health-care-services/Pages/Home.aspx. 
73 Ministry of Health, “Nursing Services,” health.gov.mt, 2020, 
https://deputyprimeminister.gov.mt/en/department-of-health-services/nursing-services/Pages/About-
us.aspx. 
74 Ministry of Health, “Superintendence of Public Health,” health.gov.mt, 2020, 
https://deputyprimeminister.gov.mt/en/sph/Pages/Superintendence-of-Public-Health.aspx; Ministry of 
Health, “Office of the Superintendent of Public Health,” health.gov.mt, 2020, 
https://deputyprimeminister.gov.mt/en/sph/Pages/office-of-the-superintendent-of-public-health.aspx. 
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Disease Prevention Directorate and this paper will focus on the Infectious Disease 

Prevention and Control Unit in this sub-body. It is the only center that has sole 

responsibility to monitor infectious diseases in Malta.75 It has the responsibility to 

manage infectious disease outbreaks, including to make available data on the outbreak to 

both local and international communities. They are required to take the responsibility to 

control any outbreaks by means of responsive investigations and management of 

incidents that could lead to the further spread of communicable diseases.  

 The last part of the Ministry of Health that will be discussed in relation to Malta’s 

health infrastructure is the Minister. This position is filled by Chris Fearne since April 

2016 and simultaneously serves as the Deputy Prime Minister as of July 2017.76 He has 

been a surgeon and doctor for almost 30 years, having worked in Malta’s main 

government Mater Dei Hospital as a consultant and abroad. Because he is the Minister of 

Health and the Deputy Prime Minister, he has been intimately involved with COVID-19 

management as will be expanded upon further.  

 

COVID-19 in Malta 

       The Superintendent for Public Health deemed Malta at low risk for exposure at 

the end of January, however, a month later more extensive precautions were being 

taken.77 This included checking the temperatures of people entering the country from 

 
75 Ministry of Health, “About Us: Infectious Disease Prevention and Control Unit,” health.gov.mt, 2020, 
https://deputyprimeminister.gov.mt/en/health-promotion/idpcu/Pages/about-idpcu.aspx. 
76 Ministry of Health, “Deputy Prime Minister.” 
77 Claudia Calleja and Sarah Carabott, “Malta Exposure ‘Low’ as Deadly Virus Spreads,” Times of Malta, 
2020, https://timesofmalta.com/articles/view/malta-exposure-low-as-deadly-china-virus-spreads.765558; 
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boat or airplane and making it mandatory at the major hospital to check all patients with 

respiratory issues for COVID-19. Malta had its first case of COVID-19 March 7th and 5 

days later there were a total of nine confirmed cases of COVID-19.78 Travel restrictions 

were put in place from countries that were deemed high risk such as neighboring Italy 

and hubs of travel like Germany and France; violation of the mandatory self-quarantine 

when traveling back from these nations incurred a €3,000 fine as of mid-March.79 

Furthermore, on March 12th, caretaking facilities like schools, daycares, and day centers 

for the elderly were restricted to slow the spread of COVID-19.80 The closing of minor 

care centers was later extended to the end of June and digital learning plans were 

developed.81 

 Malta had one of the lower rates of confirmed COVID-19 cases in all of the EU, 

 
Claire Caruana, “Coronavirus: Thermal Screening Kicks off in Malta as Italy Death Toll Rises,” Times of 
Malta, 2020, https://timesofmalta.com/articles/view/coronavirus-thermal-screening-kicks-off-in-malta-
as-italy-death-toll.773360. 
78 “Malta’s First Coronavirus Cases Are Girl and Parents,” Times of Malta, 2020, 
https://web.archive.org/web/20200307233527/https://timesofmalta.com/articles/view/first-
coronavirus-case-reported-in-malta.776288; Claire Caruana and Sarah Carabott, “Eighth and Ninth 
Coronavirus Cases Recorded in Malta,” Times of Malta, accessed August 29, 2020, 
https://timesofmalta.com/articles/view/eighth-and-ninth-coronavirus-cases-recorded-in-malta.777491. 
79 Chris Scicluna and Crispian Balmer, “Malta Bans Travel from Four More European Countries Because of 
Coronavirus,” Reuters, March 11, 2020, https://www.reuters.com/article/us-health-coronavirus-malta-
idUSKBN20Y29F; Tim Diacono, “Malta Triples Fine For Violating Mandatory Quarantine Rules To €3,000,” 
Lovin Malta, March 16, 2020, https://lovinmalta.com/news/malta-triples-fine-for-breaching-mandatory-
quarantine-rules-to-e3000/. 
80 Kurt Sansone and Karl Azzopardi, “[WATCH] All Schools, Childcare Centres to Close for a Week from 
Tomorrow,” MaltaToday.Com.Mt, 2020, 
http://www.maltatoday.com.mt/news/national/100955/live_prime_minister_to_announce_new_measur
es_related_to_coronavirus?fbclid=IwAR2-fStyF7-5t3jh-
SISkoVAJOWxG6YzQdZkhlEXcPBIIr5e1j79mw7mtwU. 
81 “Malta: VET Response to the Covid-19 Emergency,” European Centre for the Development of Vocational 
Training, July 21, 2020, https://www.cedefop.europa.eu/en/news-and-press/news/malta-vet-response-
covid-19-emergency. 
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with only three active cases by mid-July.82 Precautionary restrictions were eased in the 

light of this early success, allowing for the much relied upon tourist industry to make the 

first steps to opening back up. This island nation opened up some overseas travel and 

lifted restrictions, while maintaining a rigorous level of COVID-19 testing.83  

 

 

 

Unfortunately, this easing eventually led to one of the biggest spikes of COVID-19 cases 

Malta has experienced in months.84 The first round of COVID-19 spikes came from three 

 
82 Stephen Calleja, “Malta, Once Nearly Virus-Free, Sees COVID-19 Resurgence,” ABC News, 2020, 
https://abcnews.go.com/Health/wireStory/malta-virus-free-sees-covid-19-resurgence-72527974. 
83 Chris Scicluna and Nick Macfie, “Malta Reimposes Curbs as COVID-19 Infections Surge,” Reuters, August 
7, 2020, https://www.reuters.com/article/us-health-coronavirus-malta-idUSKCN25320I. 
84 Claire Caruana, “Why Malta’s New COVID-19 Case Rate Is among the Highest in Europe,” Times of 
Malta, August 5, 2020, https://timesofmalta.com/articles/view/why-maltas-new-cases-rate-is-among-
highest-in-europe.809532. 

Figure 4 Malta's COVID-19 Graph 
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incidents; a group that had a hotel party, a cluster of people that attended a holiday feast, 

and some clubbers at a party have been associated with the dramatic rise in cases.85 This 

steep incline is visualized in the following figure, where the largest upsurge since the 

initial pandemic response is developing. Malta is now off the ‘safe corridor’ list of 

several other European Union countries, like Ireland and Lithuania.86  

 Malta is once again reinforcing stronger precautions against COVID-19, while at 

the same time trying to maintain its tourism economy. It has banned mass gatherings and 

reinstituted the enforcement of mandatory masks in public; along with limiting public 

access to nursing facilities; accompanied by steep fines for organizers of events that 

violate COVID-19 guidelines.87 These reinstated limits hope to curb the staggering 

increase that this island of a half million is facing. There is some optimism, with Deputy 

Prime Minister Fearne stating he believes that Malta can get back to low levels swiftly.88 

He further noted other precautionary measures the government is taking like nationwide 

influenza vaccination campaign to ensure that there will not be confused between the flu 

and COVID-19 and so health care resources can be better utilized. At the date of the 

interview, about a third of the island’s population has had a swab test to check for 

COVID-19. Fearne has also announced that Malta would receive some of the first 

330,000 COVID-19 vaccines, once they are developed, for frontline workers and 

 
85 Claire Caruana. 
86 Chris Scicluna and Nick Macfie, “Malta Reimposes Curbs as COVID-19 Infections Surge.” 
87 Chris Scicluna and Nick Macfie. 
88 Neil Camilleri, “Fearne Confident That COVID-19 Situation Can Be Brought Back under Control - The 
Malta Independent,” The Malta Independent, August 2020, 
https://www.independent.com.mt/articles/2020-08-16/local-news/Fearne-confident-that-COVID-19-
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vulnerable populations.89  

 

United States of America Federal Health Infrastructure 

The United States has been a federal government since the late 19th century with 

power divided between state and national government. There are three main branches of 

the federal government- legislative, executive, and judicial- each with separate powers 

that can perform checks and balances on each other.90 The Judicial branch is made of a 

multitude of courts including District Courts, Appellate Courts, and more- yet it is headed 

by the United States Supreme Court. The United States of America has a bicameral 

legislature made of the Senate, with 100 seats because each state gets two senators, and 

the House of Representatives, with 435 seats based on population size. The executive 

branch is headed by the President who has a term of four years and a term limit of eight 

years; the President is elected indirectly through the electoral college. Furthermore, many 

federal departments are under the executive branch such as the Department of Health and 

Human which will be examined later on in this section.  

 Unlike Malta, the United States does not have universal healthcare for its 

citizens.91 There are generally three categorizations of healthcare sectors; there is private 

where people will get care through their employer, public where the government will 

 
89 Matthew Agius, “Malta Has 330,000 Doses of Prospective COVID Vaccine Allocated,” 
MaltaToday.Com.Mt, August 29, 2020, 
http://www.maltatoday.com.mt/news/national/104436/malta_has_330000_doses_allocated_for_prospe
ctive_covid_vaccine. 
90 “United States,” in Encyclopedia Britannica (Encyclopedia Britannica, inc., August 30, 2020), 
https://www.britannica.com/place/United-States. 
91 “Healthcare in the United States: The Top Five Things You Need to Know | MIT Medical,” MITMedical, 
2020, https://medical.mit.edu/my-mit/internationals/healthcare-united-states. 
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assist vulnerable populations get medical treatment, and voluntary where non-profits will 

assist in supplementing health care.92 Most working aged Americans receive health 

insurance through their employer, some may qualify for Medicaid, and a vast majority of 

senior citizens get their insurance through Medicare.93 In 2010 Congress passed the 

Affordable Care Act and Patient Protection Act which aimed at making healthcare more 

accessible to the public.94 While this is a federal program, it is implemented differently in 

each state which will be further explored in the health structure analysis of the state case 

studies. Either way there are some national trends that should be understood. The 

Affordable Care Act has enabled for 20 million more Americans to have coverage, 

expanded Medicaid while lowering cost for those on Medicare, subsidized certain private 

insurance programs, and increased access to the young and rural populations.95 

Furthermore, the Affordable Care Act outlawed insurance discrimination for groups like 

people with preexisting conditions, people with disabilities, or women. For these large 

benefits, there has also been pushback. One of the cornerstone requirements is the 

individual mandate which imposes a fine for those who do not have insurance in an 

attempt to widen the risk pool has been severely unpopular with the public; as of 2018, 

 
92 Nick Jenkins, The Structure & Cost of US Health Care: Crash Course Sociology #44, 2018, 
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94 Assistant Secretary for Public Affairs (ASPA), “About the ACA,” Text, HHS.gov, June 10, 2013, 
https://www.hhs.gov/healthcare/about-the-aca/index.html. 
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Decade,” Center for American Progress, March 23, 2020, 
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the fine has been reduced to zero dollars in a tax reform bill.96 Through understanding the 

lay of the land when it come to the American healthcare system, it will ideally help in the 

analysis of COVID-19 policy. If Americans have had issues getting health care, then 

when a pandemic comes along there will be increased barriers to receiving both 

preventative and reactive care. This can lead to COVID-19 policy challenges that nations 

like Malta might not have to face so starkly. Another important player in the United 

States’ federal health infrastructure in regards to COVID-19 policy is the Department of 

Health and Human Services. 

 This department under the Executive Branch has well over twenty sub-bodies 

under its jurisdiction and has a mission to ensure the well-being of America’s citizens 

through offering evidence based service and investing in scientific study.97  This thesis 

will examine three impactful sub-bodies in the Department of Health and Human 

Services- the Center for Disease Control, National Institute of Health, and Food and Drug 

Administration. Through understanding these agencies’ missions and how it relates to 

COVID-19 policy, it can help make sense of the pandemic trends in the United States and 

will aid in comparing Malta’s COVID-19 response.  

 The Center for Disease Control’s mission is to ensure the well-being of 

Americans through understanding biomedical security threats. This body works to fight 

disease of any kind through conducting extensive scientific research on infectious disease 

 
96 Traci Hughes, “Looking at the ACA a Decade Later | Lewis & Ellis Inc.,” Lewis & Ellis, 2020, 
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threats.98 They detect and react to emerging health concerns and through tackling the 

most looming health issues, they put science into action. Part of the mission includes 

aiding public health not only in the United States, but also abroad so that disease risk can 

be mitigated before it even reaches US soil. It is the Center for Disease Control’s 

Emergency Operations Center that has led the response to COVID-19. Once again, there 

are a multitude of further sub-bodies in the CDC and this paper will look at two of those 

sub-bodies- the Deputy Director for Public Health Science and Surveillance (DDPHSS) 

and Deputy Director for Infectious Diseases (DDID). DDPHSS works to advise the CDC 

Director on detection and data in relation to disease in the United States.99 Through their 

work, the CDC can best use their resources and align their policies to outcomes; without 

their work COVID-19 responses would not be as effective. Furthermore, the Deputy 

Director for Infectious Diseases works to reduce the impact that infectious disease has on 

the American public.100 COVID-19 is a notably contagious infection that requires the 

attention of this capable division because of their background and mission. The last sub-

body of the CDC that will be examined is the Emergency Operations Center is skilled in 

crisis communication and taking advantage of its convening powers. They can coordinate 

experts and cutting- edge technology to enable the United States to strengthen a response 

to public health threats. When this body is activated in emergencies, they deploy 

 
98 “Mission, Role and Pledge | About | CDC,” CDC, May 13, 2019, 
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99 Kimberly S (CDC/OCOO/OCIO/MASO) James, “Deputy Director For Public Health Science and 
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41 

 

specialists, manage supplies, monitor reactive activities, and provide resources to local 

communities.101 The Emergency Operations Center was activated in January 2020 to 

respond to COVID-19.102 

 The next federal stakeholder in the COVID-19 response is the National Institute 

of Health. In accordance to its parent department, Health and Human Services, it has a 

mission to understand the behavior of living systems and how to apply that knowledge 

into actionable policy. This mission is accomplished through a few goals such as 

fostering fundamental research in regards to the American public’s health, ensuring that 

resources are made available to prevent disease, and promoting scientific integrity in the 

field.103 There are dozens of institutes and centers under the National Institute of Health 

and National Institute of Allergy and Infectious Disease (NIAD) plays a predominate role 

in the COVID-19 response. The Vaccine Research Center and the Office of Director 

contribute most directly to policy. There is a mission to facilitate vaccine development at 

the Vaccine Research Center (VRC) and they have experience dealing with similar 

outbreaks such as SARS and MERS.104 The VRC is a great ally in a COVID-19 response 

because it assists in “… advance novel vaccines and biologics and to help accelerate 

potential public health applications”.105 The COVID-19 Pandemic can end once a vaccine 
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is approved and given to the general public, the VRC is a valuable player in this process. 

Then there is the Office of the Director, headed by Anthony Fauci. He and his office 

work to decide what programs get priority, provides management of these programs, 

analyzes NIAD programs, and reports out on findings so that informed policy can be 

made.106 This function is invaluable because it works as a liaison between other pertinent 

groups and Fauci has been a public figure in communicating COVID-19 polices in the 

United States.  

 The Food and Drug Administration’s mission statement is to safeguard the 

public’s health through guaranteeing the safety of the medical supplies and therapies 

Americans use. They are also responsible for encouraging the development of health 

products to respond to emerging medical crises.107 The Food and Drug Administration 

(FDA) has nine sub- bodies that pertain to the safety of food and medical products; the 

examination here of the FDA will be focusing on the holistic role the FDA plays in 

specific regards to COVID-19. They are responsible for the quality control of approved 

COVID-19 tests, validating the effectiveness of COVID-19 treatments, ensuring the 

supply chain for combating COVID-19, and removing factually unfounded products from 

the market.108  

The role of the FDA ensures a level of quality control for the American public 

when responding this pandemic. When analyzing the American response to COVID-19, it 

 
106 NIAID, “Office of the Director | NIH: National Institute of Allergy and Infectious Diseases,” NIH, July 11, 
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is important to know that there is a safeguard between questionable remedies and actual 

implementation in American hospitals. It can also pose a challenge if it slows the 

implementation of an authentic remedy or gives false security to a questionable 

treatment. The FDA has made special accommodations to allow promising remedies to 

COVID-19 to be on a fast track by reducing regulatory burdens.109 The FDA is further 

attempting to streamline its approval process by shifting some of its authority to state 

governments. States like Virginia and Arkansas can take responsibility for approving 

testing kits in direct relation to production laboratories.110 Another measure intended to 

quicken remedies to the pandemic response is the use of Emergency Use Authorizations, 

which allow for hospitals to use unapproved measures in special circumstances. 

 The last major federal body this dissertation will examine is the White House 

Coronavirus Task Force (WHCTF). This body is made up of 27 representatives from 

different stakeholder agencies, with notable members such as Vice President Mike 

Pence.111 This task force is under the United States Department of State and has the 

mission to ensure that the American public has accurate and timely COVID-19 

information while monitoring, containing, and slowing the spread of the pandemic.112 

 
109 Virtoria Rees, “Regulatory Responses to the COVID-19 Coronavirus” (European Pharmaceutical Review, 
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One could say that the benefit of naming a task force like this is it allows a more 

centralized opportunity to face an interconnected health crisis more efficiently. As stated 

earlier in this section, there are many different federal agencies that have a hand in 

combating COVID-19. By providing a task force where stake holders can meet and 

discuss what their organization can accomplish and what is needed, there is the 

possibility for better interdepartmental organization. However, this group does not 

necessarily have a clear hierarchy to call it orderly. In contrast to the CDC, NIH, and 

FDA the White House Coronavirus Task Force is a newly formed organization, as it was 

created in January. The head of Health and Human Services, Alex Azar, and Vice 

President Pence both serve as leaders in the group, yet White House coronavirus response 

coordinator Debora Birx directly reports to Pence alone.113 Either way, there has been 

common goals that have been a mission of the group including, securing funding for 

appropriate COVID-19 responses.114 

 To review, this section examines the United States’ current federal health 

infrastructure. The basic structure of the American government paired with the nation- 

wide agencies such as the CDC, NIH, FDA, and WHCTF each have a service to offer in 

the common goal of combating COVID-19. This will ideally help to contextualize state 

responses to the current COVID-19 pandemic. By understanding what support is be 

offered, how it is being given, and what support isn’t readily available to the American 

public will enable this dissertation to examine possible roots and impacts of COVID-19 
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policy.  

 

COVID-19 in the United States of America 

 At the end of January, the White House Task Force was created after there were 

confirmed cases of COVID-19 in the state of Washington and there was first reported 

case of community spread.115  The Federal Emergency Management Agency has been in 

charge of federally coordinating the procurement of medical supplies in concert with state 

governors.116  The Centers for Disease Control mobilized their Emergency Operations 

Center to help fight COVID-19 through giving guidance on best practices and research 

for a vaccine.117 However, there have been some preliminary reports that CDC efforts to 

combat COVID-19 has been stifled; this makes a cohesive and impactful policy harder to 

achieve and thus could play a hand in prolonging the pandemic.118 
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 The United States of America has had some of the worst COVID-19 numbers of 

developed nations119 There have been almost two million confirmed cases of COVID-19 

in the past month, likely more if one is to take into account undocumented cases- this is 

more than “all of Europe, Canada, Japan, South Korea and Australia, combined”.120 This 

contributes to the over six million confirmed cases of COVID-19 in the USA’s 330 

million population.121 To help put the American pandemic in perspective, this graph notes 

the new COVID-19 case 

difference between the USA and 

the EU.122  Even with some early 

preventive measures, like 

shutting down borders from more 

infected locations and individual 

states shutting down, much of the 

head start has been lost.123 These 

shut down and restrictions 

allowed for some time so 

hospitals could prepare and 

 
119 David Leonhardt and Lauren Leatherby, “The Unique U.S. Failure to Control the Virus,” The New York 
Times, August 6, 2020, sec. U.S., https://www.nytimes.com/2020/08/06/us/coronavirus-us.html. 
120 Leonhardt and Leatherby. 
121 CDC, “Coronavirus Disease 2019 (COVID-19) in the U.S.,” Centers for Disease Control and Prevention, 
March 28, 2020, https://www.cdc.gov/covid-data-tracker. 
122 Felix Richter, “Infographic: The State of the Unions,” Statista Infographics, 2020, 
https://www.statista.com/chart/22102/daily-covid-19-cases-in-the-us-and-the-eu/. 
123 CDC, “Coronavirus Disease 2019 (COVID-19) in the U.S.”; Holly Yan, “In Much of the US, Progress Made 
in the Covid-19 Fight Has Turned into Progress Lost,” CNN, August 3, 2020, 
https://www.cnn.com/2020/08/03/health/covid-19-progress-lost-us/index.html. 

 

Figure 5 Comparative of COVID-19 Cases Between USA and EU 

https://www.statista.com/chart/22102/daily-covid-19-cases-in-the-us-and-the-eu/
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learn, but the spread of COVID-19 eventually returned once states began to open up 

again.124  

 It is noted that there has been strong resistance against COVID-19 precautions in 

the United States of America. Part of it is because of the fact that the USA is a global 

economic hub that made travel restrictions particularly painful; there is a strong 

libertarian sense of self that prioritizes the freedoms of the individual over governmental 

regulations; then there is the healthcare gaps in the USA that make preventative care 

particularly difficult for the American populous to access reliably.125 Unfortunately, some 

other protective policies to push against the COVID-19 pandemic has become politicized, 

leading to fractured implementation and following.126 These factors have contributed to 

almost 200,000 COVID-19 related deaths in the USA.127 However, the United States has 

been experiencing COVID-19 very differently depending on various circumstances. 

 
124 Washington Post Staff, “Where States Reopened and Cases Spiked after the U.S. Shutdown,” 
Washington Post, accessed September 6, 2020, 
https://www.washingtonpost.com/graphics/2020/national/states-reopening-coronavirus-map/. 
125 Leonhardt and Leatherby, “The Unique U.S. Failure to Control the Virus.” 
126 Michael D. Shear et al., “Inside Trump’s Failure: The Rush to Abandon Leadership Role on the Virus,” 
The New York Times, July 18, 2020, sec. U.S., https://www.nytimes.com/2020/07/18/us/politics/trump-
coronavirus-response-failure-leadership.html. 
127 Johns Hopkins, “Mortality Analyses.” 
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 There are two main delineations this paper will focus on are the state and minority 

status. First, this paper has already decided to do a deep dive into Virginia and Arkansas 

policy as a way to narrow the thesis; they will be expanded upon later. This can be 

exemplified by this map where COVID-19 rates vary tremendously based on the 

individual state.128 There has been a lack of a coordinated federal response when it comes 

to direct COVID-

19 regulation; 

this has left the 

responsibility to 

each state’s 

government with 

various responses 

leading to various 

conditions.129 In 

addition to this, 

each state 

implements their 

healthcare 

differently which 

can effect access and quality of care. States also have different composition of their 

 
128 CDC, “Coronavirus Disease 2019 (COVID-19) in the U.S.” 
129 Shear et al., “Inside Trump’s Failure.” 

 

Figure 6 Map of COVID-19 Cases in USA 
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populous meaning there is great variation in demographics that affect risk factors.  

Furthermore, in the USA minority groups and women have faced more health risk 

than the general population. These inequalities are expressed by issues of discrimination, 

healthcare access and utilization, occupation, socio-economic wealth gaps, and 

housing.130 Sadly, the stress of systematic discrimination can lead to long term health 

outcomes that can create underlying health complication which COVID-19 capitalizes 

on.131 As stated in the American federal health infrastructure section, there is not 

universal healthcare and this leads to vulnerable populations unable to access healthcare. 

In addition to this, even if there is access to healthcare, there may be hesitation to receive 

it because of problematic histories.132 Groups such as racial minorities and women are 

more likely to make up essential workers and thus have an increased risk to exposure.133 

Socio-economic gaps leave vulnerable groups in situations where they cannot afford to 

leave a job that does not protect them adequately in the pandemic, making risk of 

transmission higher.134  The last major factor that disproportionally worsens COVID-19 

risks is that minorities are more likely to live in a crowded household.135 Issues of 

COVID-19 and identities will be further discussed in the Intersections Comparative 

section. Knowing some of the challenges that are facing Americans, there has been some 

progress made.   

 
130 CDC, “Health Equity Considerations and Racial and Ethnic Minority Groups,” Centers for Disease 
Control and Prevention, July 24, 2020, https://www.cdc.gov/coronavirus/2019-ncov/community/health-
equity/race-ethnicity.html. 
131 CDC. 
132 CDC. 
133 CDC. 
134 CDC. 
135 CDC. 
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There has been intense investment into finding COVID-19 cures and vaccines. 

Operation Warp Speed has increased partnership in research for a vaccine between the 

American private and public sectors.136 In part, there has been progress in this mission 

where an investigational vaccine is in its third phase of clinical trial because of the 

resources made available to study.137 There has also been great interest in finding 

therapies that can reduce the recovery time and survival rates of COVID-19 once 

someone has it. This has been demonstrated by the acquisition of a half million doses of 

the drug remdesivir by the federal government.138 Furthermore, the Food and Drug 

Administration have given emergency authorizations to 185 COVID-19 tests, allowing 

for pandemic testing to expand.139 Where federal policy may be lacking in slowing the 

spread of COVID-19, it has worked to mitigate the disease once one gets it and end 

COVID-19. 

 

Virginia Response 

 Virginia is a state on the Eastern seaboard of the United States with a population 

 
136 Donald Trump, “President Trump Is Leading a Once-in-a-Generation Effort to Ensure Americans Have 
Access to a COVID-19 Vaccine,” The White House, July 27, 2020, https://www.whitehouse.gov/briefings-
statements/president-trump-leading-generation-effort-ensure-americans-access-covid-19-vaccine/. 
137 “Phase 3 Clinical Trial of Investigational Vaccine for COVID-19 Begins,” National Institutes of Health 
(NIH), July 27, 2020, https://www.nih.gov/news-events/news-releases/phase-3-clinical-trial-
investigational-vaccine-covid-19-begins. 
138 “US Buys Nearly All of Covid-19 Drug Remdesivir,” BBC News, July 1, 2020, sec. US & Canada, 
https://www.bbc.com/news/world-us-canada-53254487; Donald Trump, “President Trump Is Leading a 
Once-in-a-Generation Effort to Ensure Americans Have Access to a COVID-19 Vaccine.” 
139 Donald Trump, “President Trump Is Leading a Once-in-a-Generation Effort to Ensure Americans Have 
Access to a COVID-19 Vaccine.” 
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of about eight and a half million.140 There are both public and private health care systems 

in Virginia; the state taking up the majority of responsibility for public health services 

like immunizations, care services for people with disabilities, and now a COVID-19 

response.141 One of the state level departments that assist with these services is the 

Virginia Department of Health. Their mission is to ensure the well-being of Virginian 

residents and protecting public health.142 This department is further split up into 35 

localities that help ensure the mission is carried out in their communities.143 Virginia 

Department of Health is led by Governor Ralph Northam, a medical doctor by profession, 

and was elected to the Governor’s office in 2018.144 They have been largely responsible 

for combating the COVID-19 pandemic. 

 Virginia declared COVID-19 a public health threat to the state on February 7th, 

2020.145 The first confirmed case came March 7th and five days later Governor Northam 

declared a state of emergency for the Commonwealth.146 He then  activated the 

 
140 “U.S. Census Bureau QuickFacts: Virginia,” United States Census Bureau, accessed September 7, 2020, 
https://www.census.gov/quickfacts/fact/table/VA/PST045219. 
141 “Virginia,” in Encyclopedia Britannica (Encyclopedia Britannica, inc., April 2, 2020), 
https://www.britannica.com/place/Virginia-state. 
142 “Commissioner – To Promote and Protect the Health of All Virginians,” Virginia Department of Health, 
2020, https://www.vdh.virginia.gov/commissioner/. 
143 “Local Health Districts – Virginia Department of Health,” Virginia Department of Health, 2020, 
https://www.vdh.virginia.gov/local-health-districts/, https://www.vdh.virginia.gov/local-health-districts/. 
144 “Virginia Governor Ralph Northam - Governor of Virginia,” Virginia Governor Ralph S. Northam, 2020, 
https://www.governor.virginia.gov/. 
145 Ralph Northam and Norman Oliver, “AMENDED ORDER OF THE GOVERNOR AND STATE HEALTH 
COMMISSIONER Extending Order of Public Health Emergency Two” (Commonwealth of Virginia: Executive 
Department, April 23, 2020), https://www.governor.virginia.gov/media/governorvirginiagov/executive-
actions/AMENDED-Order-of-Public-Health-Emergency-Two---Order-of-The-Governor-and-State-Health-
Commissioner.pdf. 
146 Greg Clary and Kelly Mena, “US Marine in Virginia Tests Positive for Coronavirus,” CNN, March 7, 2020, 
https://www.cnn.com/2020/03/07/politics/us-marine-coronavirus-virginia/index.html; Ralph Northam 
and Norman Oliver, “AMENDED ORDER OF THE GOVERNOR AND STATE HEALTH COMMISSIONER 
Extending Order of Public Health Emergency Two.” 
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Commonwealth of Virginia Emergency Operations Plan, streamlined some state 

regulations, prohibited price- gouging, activated the Virginia National Guard, and 

released extra funds to combat the pandemic.147 He would later also implement state 

supported social distancing measures by limiting the amount of patrons at a non-essential 

business.148 Further COVID-19 measures were also extended to delay elective medical 

procedures, notably excluding any service regarding family planning, by the end of 

April.149 By early May, there was an outcry for better testing in Virginia.150 Yet, by May 

8th Northam was moving Virginia to open the economy back up by instituting a Phase 

One reopening.151 When one looks at the graph provided, it can be seen that COVID-19 

cases were still on the rise at that time.152 Instead, Northam backtracked and tightened 

pandemic restrictions again for the rest of the month.153 Furthermore, on May 26th a 

 
147 Ralph Northam and Kelly Thomasson, “DECLARATION OF A STATE OF EMERGENCY DUE TO NOVEL 
CORONAVIRUS (COVID-19)” (Office of the Governor: Executive Order Number Fifty- One, March 12, 2020), 
https://www.governor.virginia.gov/media/governorvirginiagov/governor-of-virginia/pdf/eo/EO-51-
Declaration-of-a-State-of-Emergency-Due-to-Novel-Coronavirus-%28COVID-19%29.pdf. 
148 Ralph Northam and Kelly Thomasson. 
149 Ralph Northam and Norman Oliver, “AMENDED ORDER OF THE GOVERNOR AND STATE HEALTH 
COMMISSIONER Extending Order of Public Health Emergency Two.” 
150 Kate Masters, “Legislators Make Bipartisan Call for More Data on COVID-19 Outbreaks at Nursing 
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151 Ralph Northam, Norman Oliver, and Kelly Thomasson, “Office of the Governor: Executive Order 
Number Sixty- One” (Commonwealth of Virginia: Executive Department, May 8, 2020), 
https://www.governor.virginia.gov/media/governorvirginiagov/executive-actions/EO-61-and-Order-of-
Public-Health-Emergency-Three---Phase-One-Easing-Of-Certain-Temporary-Restrictions-Due-To-Novel-
Coronavirus-(COVID-19).pdf. 
152 The New York Times, “Virginia Coronavirus Map and Case Count,” The New York Times, September 7, 
2020, sec. U.S., https://www.nytimes.com/interactive/2020/us/virginia-coronavirus-cases.html. 
153 Ralph Northam, Norman Oliver, and Kelly Thomasson, “Office of the Governor: Executive Order Sixty- 
Two” (Commonwealth of Virginia: Executive Department, May 14, 2020), 
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Public-Health-Emergency-Four-AMENDED.pdf. 



53 

 

requirement to wear a facemask inside was mandated.154 Phase Two was reached in June 

and Phase Three transition was announced September 3rd.155 

 

 

 

 

 As once can see from the aforementioned graph, Virginia is now at a steady/ slow 

rise of COVID-19 transmission.156 There has not been a stay- at- home order since the 

 
154 Ralph Northam, Norman Oliver, and Kelly Thomasson, “Office of the Governor: Executive Order 
Number 63” (Commonwealth of Virginia: Executive Department, May 26, 2020), 
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155 Ralph Northam, Norman Oliver, and Kelly Thomasson, “Office of the Governor: Executive Order Sixty- 
Five” (Commonwealth of Virginia: Executive Department, June 9, 2020), 
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Novel-Coronavirus-(COVID-19).pdf; Ralph Northam, Norman Oliver, and Kelly Thomasson, “Office of the 
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Figure 7 Graph of COVID-19 Cases in Virginia 

https://www.nytimes.com/interactive/2020/us/virginia-coronavirus-cases.html
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beginning of June and there are mixed signals of how well the Commonwealth has been 

mitigating the pandemic; positive tests and percentage of positive tests have been 

increasing, yet still has a safe ICU bed availability as of September 3rd, 2020.157 

 

Arkansas Response 

  This section will examine Arkansas’s response to COVID-19 through the actions 

of its health department and governor.  The Arkansas Department of Health has the 

mission statement “to protect and improve the health and well-being of all Arkansans” 

which would be achieved through the realization of “optimal health for all Arkansans to 

achieve maximum personal, economic and social impact”.158 The Governor’s Office is 

head of the Executive branch of state government, there is also a Legislative and Judicial 

branch as well. The Governor is elected by the state’s residents every four years, and Asa 

Hutchinson was first elected to this office in 2006.159 Governor Hutchinson has stated his 

priorities as “computer science, economic development, tax cuts, efficiencies, and 

veterans”.160  

 

 

 
157 Lena V. Groeger and Ash Ngu, “States Are Reopening: See How Coronavirus Cases Rise or Fall,” 
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 On March 11th, Arkansas announced its first confirmed case of COVID-19.161 

Governor Hutchinson released over twenty executive orders pertaining to incremental 

COVID-19 precautions.162 The state experienced a minimum rise, until it hit its first spike 

end of April.163 The Arkansas Department of Health has been giving guidelines on best 

practices to combat COVID-19 and been responsible for coordinating state-wide 

testing.164 However, there has been historical issues getting proper healthcare services to 

rural communities in Arkansas that can complicate implementation of COVID-19 

 
161 “Governor Hutchinson Confirms State’s First Presumptive Positive COVID-19 Case,” Arkansas Governor 
Asa Hutchinson, March 11, 2020, https://governor.arkansas.gov/news-media/press-releases/governor-
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September 7, 2020, https://governor.arkansas.gov/our-office/executive-orders/P20. 
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164 “COVID-19 Arkansas Department of Health,” Arkansas Department of Health, accessed September 7, 
2020, https://www.healthy.arkansas.gov/programs-services/topics/novel-coronavirus. 

 

Figure 8 Graph of COVID-19 in Arkansas 
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measures.165 This can partially account for overall rise of COVID-19 spread amongst the 

state as demonstrated by this graph.166 As with Virginia, some of the key indicators of 

COVID-19 severity show mixed signals. Positive COVID-19 tests results are on the rise 

with 9% coming back confirming the virus.167 At the same time, Arkansas is reaching 

testing goals and has an appropriate number of ICU beds available.168 

 

State COVID-19 Comparative 

         Each state in the USA is experiencing the COVID-19 pandemic differently and 

has created different policies. While there has been federal support in some cases, this 

paper has chosen to focus on Virginia and Arkansas because states have a large deal of 

autonomy in their response to COVID-19. This section will look at situation similarities, 

state differences, and what meaning can be gleaned from a conflict analysis. 

Some of the strongest policy stakeholders in both these states were their 

respective health departments and their particular governors. Furthermore, both of these 

states were not hit with COVID-19 early on in the pandemic yet have seen large spikes 

later on. When one looks at the COVID-19 graphs provided, it looks like both Arkansas 

and Virginia have mixed signs of how they are managing the COVID-19 crisis from a 

health perspective. Total number of positive COVID-19 tests and the overall percentage 

of COVID-19 testing indicate there is still a concerning amount of community spread of 

 
165 “Arkansas - Government and Society.” 
166 Times, “Arkansas Coronavirus Map and Case Count.” 
167 Groeger and Ngu, “States Are Reopening.” 
168 Groeger and Ngu. 
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the disease. However, in both states there has been some marked improvement. In 

proportion to COVID-19 hospitalizations, both states have enough ICU beds to care for 

their COVID-19 patients, this can lessen the risk that a patient will die of COVID-19 

because they are more likely to receive the intensive care they may need. In Virginia and 

Arkansas, there has been some critique that COVID-19 policies have not been strong 

enough for long enough to slow the spread. This has led to both states either delaying or 

reversing their planned re- openings.169 Furthermore, the Virginia Governor, Ralph 

Northam, has created a mask mandate for most public spaces and Arkansas Governor, 

Asa Hutchinson, has ordered a similar requirement about six weeks later.170 

 There have also been some contrasts between the two states examined here. For 

example, that six- week lag in mask policy can be seen as having an effect on the spread 

of COVID-19. Also, when looking at the graphs of COVID-19 in each respective state 

provided previously, it indicates that Virginia is managing its second spike of the 

pandemic and Arkansas is still fighting its first large spike. Arkansas has had over 66 

thousand confirmed cases of COVID-19 and Virginia has had almost 130 thousand cases 

since their respective first case.171 To help put this in context, Virginia has about double 

 
169 “Documenting Arkansas’ Reopening and Path to Recovery from the Coronavirus (COVID-19) Pandemic, 
2020,” Ballotpedia, accessed September 2110, 2020, 
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the population of Arkansas so the total case count will be affected by the state’s 

population.172 Virginia has also done a more thorough testing of their population with 

over 1,700,000 COVID-19 tests performed and Arkansas testing just under 800,000.173  

 These two state case studies are just a small representation for the other 48 states 

that make up the United States of America; attempting to understand the significance 

behind these similarities and differences between these two states will hopefully allow 

one to see a small understanding of COVID-19 in an American context. In both these 

states there was a tug- of- war between taking COVID-19 precautions and wanting to 

leave the economy unimpeded. This battle played out through the stringency and timing 

of pandemic policy, which in turn affected COVID-19 rates.  One can see these multiple 

angles of structural violence at play in these situations. One may understand that if the 

state economy takes a downturn because of social distancing measures, then a form of  

structural violence may be occurring. People are suffering from a lack of socio-economic 

safety nets and are falling through these gaps through no fault of their own, thus their 

basic human needs are not being met.174 As discussed in the Theoretical Discussion 

section of this thesis, the gap between reality and a person’s need for basic economic and 

social security is where conflict can arise.  

 At the same time, the argument of a lack of physical well-being through softer 

pandemic policies can lead to structural violence. If the state abdicates its role in COVID-

 
172 “U.S. Census Bureau QuickFacts: Arkansas,” accessed September 10, 2020, 
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59 

 

19 risk mitigation, then a population can have their basic human needs not being met 

because they are dying from a virus that did not need to spread as much in their 

community.  Furthermore, in both states there are some public health programs that help 

with healthcare access, but because there is not universally affordable for all; it can lead 

to poorer health outcomes. One may find their community has more instances of having 

more underlying health concerns that increase comorbidity of COVID-19 complicated by 

systemic healthcare access issues. Then this gap between achieving one’s basic human 

needs, like survival, and the dangerous reality that one’s community is more at risk 

because of a lack of preventative societal measures may contribute to a structural 

violence conflict.  

 Through the various social needs of the different communities, states reacted 

differently, similar to the relationship discussed between law and society.175 The 

suppression of the basic human need for things like economic security and physical well 

being were not being met by all, thus this can cause frustration. The frustration stemming 

from either the economic or health injustice can lead to aggression and conflict 

escalation.176 It is in trying to walk these lines while living in a society that does not have 

the socio-economic safety nets built in to cover a disruption as big as a pandemic that 

these states have had to navigate.  
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COVID-19 Comparative Between USA and Malta’s Response 

 From having an in-depth understanding of the COVID-19 crisis as the state level 

and a deeper understanding of how Malta has created policy to combat the pandemic, 

now one can begin to examine some of the similarities, differences, and meaning making 

from these observations.  

 In both the United States and Malta, there have been legal pluralistic responses to 

COVID-19. In this pandemic policy process, there are generally at least two 

governmental bodies attempting to combat COVID-19. This can lead to a thorough 

response that can be coordinated between the various governing stakeholders, or it can be 

confusing for some as there are a multitude of conflicting recommendations. In the 

United States, the legal pluralism typically comes from federal policy and state policy; 

yet in Malta legal pluralism can come from European Union policy and nationwide 

policy. There are also localities in both situations that can have an effect, but for the 

purposes of this paper these are the comparative legal pluralism that will be examined.  

 In both the American and Maltese legal pluralistic response to COVID-19 is that 

the ‘larger’ legal systems could be seen as taking more of a supportive role to combating 

COVID-19, while more localized governments have been more likely to make more 

direct COVID-19 policies. As discussed in this chapter, the United States’ federal 

government has been responsible for much of the coordination, research, and funding of 

COVID-19 responses. CDC, NIH, FDA, and White House Task Force have not forced 

many COVID-19 mandates that directly affect Americans, rather providing guidelines 

that states can invoke into law. One could argue that it has been state governments that 
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have taken the responsibility to institute codified social distancing policies to slow the 

spread of the pandemic.  

 On a similar note, the European Union has focused much of its energy into being 

a supportive institution to manage COVID-19 on the European continent and letting 

individual countries create on- the- ground COVID-19 regulations for themselves. The 

European Union has increased investment of the European Centre for Disease Prevention 

through funding programs like Control  Emergency Support Instrument and RescEU in 

response to COVID-19. This is similar to the American federal investment into the White 

House Task Force and various sub-programs of federal agencies. Furthermore, the EU 

has been helping countries coordinate between each other so that a more cohesive 

COVID-19 response can occur, whereas the American federal system has not taken on as 

strong of a communications role between the states.  

 Furthermore, when looking at on- the- ground polices, the more nested 

government entity seems to take charge of this responsibility, as seen by American states 

and Malta governing more polices related to how social distancing will be done. In all 

three specific cases studies of Arkansas, Virginia, and Malta, they were the entities 

managing social distancing measures and the regulation of COVID-19 responses in their 

communities. Another similarity is that all three local governments had their first 

confirmed COVID-19 case between March 7th and 11th. This gave them a similar starting 

timeline of infections; yet how they chose to respond varied. 

 Some major differences between the American and Maltese response to COVID-

19 is to what severity were the new pandemic policy measures instituted given the three 
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case studies had their first cases around the same time in March. Malta instituted strong 

measures against COVID-19 and was noted as being one of the lowest infection rates for 

the EU member states. It also may have been helpful that it is a small island country that 

can institute nation-wide policies at a more granular level. On the other hand, the United 

States was slower to respond as seen in the American case studies. Virginia and Arkansas 

did not have as strong of a stay- at- home order as Malta in the beginning of the COVID-

19 crisis. Virginia did act swiftly in other pandemic policies such as release more funds to 

fight the virus, activated some emergency operations, and streamlined some protocols so 

that the response process can be more efficient. Arkansas had more incremental executive 

orders from Governor Asa Hutchinson. The first seven orders were pertaining to 

economic and good governance policies in relation to COVID-19 from the first 

confirmed case, as opposed to focusing on social distancing regulations which eventually 

happened the 26th of March.177 

 As noted previously in this paper, American are well known for their libertarian 

ideal and stringent individualism. When using some of the principles from Calavatia’s 

work, where law reflects society and society reflects law, 178 it can begin to make sense 

that the first COVID-19 response measures did not focus on limiting personal freedoms. 

Rather focusing on funding and government reforms which would not immediately 

offend these underlying American themes. When taking into account Burton’s 

application of basic human needs, one could see that the state is trying to avoid making 
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its populous face an identity challenger, like wearing a mask.179 The state is trying to act 

in the confines of what society might feel as the outer limits of what would be socially 

comfortable; when the state begins to infringe on what one feels as a personal freedom, 

frustration can arise and conflict escalation can occur.180 This same limitation does not 

seem as so apparent in the Maltese context, instead taking a communal stance on 

COVID-19 policy and enacting stricter social distancing measures earlier on. 

 However, there have been other societal pressures that have limited the 

effectiveness of Malta’s COVID-19 response that has not so intimately influenced 

Arkansas or Virginia. Eventually the American states began implementing some stronger 

social distancing measures, while Malta began to relax them. Because of the country’s 

early successes, it eventually looked to lift them in the hopes transmission rates would 

not rise. The Maltese islands rely heavily on tourism as an economic boost and the strict 

COVID-19 travel regulations to help with social distancing measures were limiting this 

monetary source. So, as discussed earlier, Malta opened up to more travel by the end of 

June and allowed non-essential businesses like bars and other entertainments to open. 

These polices can be connected to the severe spike in COVID-19 cases that occurred 

through the months of July and August.181 If one is to connect this to the law and society 

principles of Calavita and basic human needs theory, then these policy changes can be 

better understood in a wholistic aspect 

  Summer is one of the biggest tourist seasons in Malta and has some culturally 

 
179 John Burton, “Institutional Values and Human Needs.” 
180 John Burton. 
181 Claire Caruana, “Why Malta’s New COVID-19 Case Rate Is among the Highest in Europe.” 
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significant events such as festas.182 If strict social distancing measures were to continue, 

Malta would lose the chance to express some of its local traditional events like festas and 

could take a reduction in its economic security. Factors like these represent the twin 

relationship between law and society where they influence each other’s action; the loss of 

the entire season of festas could have created some strong social pressures so that the 

government thought it could take on the increase transmission risks to appease the 

people. Furthermore, the loss of economic security for the tourism industry in Malta 

could have led to increased frustrations and in order to maintain goodwill, the 

government may have loosened some travel restrictions, in part to this theme. 

   As can be seen from this section, in both the United States and Malta, COVID-

19 responses have been influenced by the society the government is interacting with and 

the effects of the policies can affect how a populous may support or disapprove of a 

certain policy. Both locations have struggled, at different times for various reasons, to 

combat COVID-19 and with different levels of progress. 

  

 
182 “Inbound Tourism: December 2014” (External Cooperation and Communication Unit, National 
Statistics Office, January 30, 2015), 
https://nso.gov.mt/en/News_Releases/View_by_Unit/Unit_C3/Tourism_Statistics/Documents/2015/New
s2015_021.pdf; “Festas in Malta | Religious Celebrations, Fireworks and Processions,” Malta.com, 
accessed September 10, 2020, http://www.malta.com/en/events/festa. 
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CHAPTER FOUR: ABORTION COMPARATIVE 

 

 
Introduction 

 
Each country in this comparative case study had abortion laws and regulations before 

the COVID-19 pandemic; this section intends to examine what those laws are and how 

they came to be. Then through comparison between the various case studies, this work 

aims to lay the groundwork to draw meaning from these similarities and differences. 

       

Malta’s Legal Framework 

As discussed in previous sections, Malta was a colony for many centuries before its 

independence in 1964; this history as greatly influenced its current legal structure. Some 

of its biggest influencers were the Romans and British legal traditions.183 This has created 

a mixed legal system in Malta where some aspects reflect British Common Law themes 

and continental Civil Law which carries the vestigial customs of Roman law; touches of 

Napoleonic law is also seen in the jurisprudence of Malta.184 Furthermore, Malta’s laws 

are also influenced by its European Union membership; yet in regards to the later 

 
183 Noel Grima, “The Basics of the Maltese Legal System - The Malta Independent,” Malta Independent, 
April 13, 2015, https://www.independent.com.mt/articles/2015-04-13/books/The-basics-of-the-Maltese-
legal-system-6736133706. 
184 Busuttil and Lino Briguglio, “Malta - Government and Society.” 
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abortion topic, there was an abortion protocol amended into Malta’s EU Accession 

Treaty so that the EU cannot affect Malta’s abortion laws under any circumstance. This is 

detailed in the following excerpt: 

Nothing in the  Treaty  on  European  Union,  or  in  the  Treaties  establishing  the 

European  Communities,  or  in  the  Treaties  or  Acts  modifying  or  supplementing 

those  Treaties,  shall  affect  the  application  in  the  territory  of  Malta  of  national 

legislation relating to abortion.185 

 

It is because of this exception, that even though Maltese law is deeply connected with 

European Union law, an entire section is not devoted to analyzing overall EU legal 

structure or abortion framework. This clause creates a strong limitation that would make 

an in- depth examination of these EU structures as a marginal additive to understanding 

the situation.  

The sources of law include primary legislation like Acts from Parliament and 

subsidiary legislation like regulations, rules, and EU law.186 However, above all it is 

Malta’s Constitution that is supreme law of the land.187 Malta’s institutional decision- 

making processes are rooted in much of Common Law. There is checks and balances 

among the three main branches of government, judicial, legislative, and executive. 188 

Malta also follows the Parliamentary system when it comes to legislative work. A 

minister will propose a law by giving it to Parliament to be debated and drafted though 

various committees. Then it may become law when enough votes are reached and given 

 
185 European Union, “Protocol No 7” (EUR-Lex, 2003), https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:12003T/PRO/07. 
186 European Justice, “European E-Justice Portal - Law,” European Justice, March 26, 2020, https://e-
justice.europa.eu/content_member_state_law-6-mt-en.do?member=1. 
187 The Ministry of Justice, “The Judiciary in Malta,” justice.gov.mt, accessed September 1, 2020, 
https://justice.gov.mt/en/justice/Pages/The-Judiciary-in-Malta.aspx. 
188 European Justice, “European E-Justice Portal - Law.” 
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assent from the President.189 In Malta’s political system there is a President, who is head 

of state, and a Prime Minister, who is head of government. The Maltese President has a 

five- year term and is appointed by the Parliament.190 Then the Prime Minister is 

appointed by the President and the Prime Minister appoints cabinet officials for the 

various executive branch positions in the government. In general, executive authority is 

practiced by the Prime Minister and vested in the President. Now that the basics of the 

legislative and executive branches have discussed, a deeper examination of the judicial 

branch will be covered in this section. 

The Maltese Courts are responsible for interpreting and carrying out the laws of 

Malta. There are two categorizations of courts in Malta, Superior and Inferior courts.191 

The general judicial structure of Malta can be seen in this accompanying image. There 

are seven sub- categories of courts in the Superior branch, of which this paper will 

examine the Constitutional Court, Criminal Court, and Court of Criminal Appeal. The 

Judges and Magistrates that oversee these courts are appointed by the executive branch 

and are free to keep their positions until they are of the mandatory retirement age or are 

impeached by the House of Representatives.192 

 
189 European Justice. 
190 Government Services and Information, “Government Synopsis,” gov.mt, accessed September 4, 2020, 
https://www.gov.mt/en/Government/Government%20of%20Malta/Synopsis/Pages/Governance-
Synopsis.aspx. 
191 The Ministry of Justice, “The Judiciary in Malta.” 
192 Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union, 
“Tour of Europe,” ACA, 2009, http://www.aca-europe.eu/index.php/en/tour-d-europe-
en?page=detail&countryid=18. 
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Figure 9 Diagram of Maltese Judicial System 
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The Criminal Court and Court of Criminal Appeal is diagramed on the right side 

of the accompanying image the judicial details will be examined. In the Criminal Court, 

which is a first instance court, will have a judge presiding and a jury of nine to hear the 

case.193 The Attorney General will be the state’s prosecutor in criminal court cases.194 If 

one wishes to appeal the Criminal Court’s initial finding, then three judges will be 

convened to review the case. A person will always have the right to a first appeal in 

Malta’s criminal court system, with the only exception being a fixed sentence where an 

appeal is not guaranteed.195 If your appeal is heard, it cannot result in a larger punishment 

than what was originally found.  After the three judges examine the appeal, a court of one 

judge is created and hears the appeal; the coinciding ruling is given by the Court of 

Magistrates from its criminal authority.196 Understanding this system is crucial when the 

paper discusses abortion policy in Malta, as attaining an abortion will result in criminal 

prosecution; however, it will be useful to also understand the Constitutional Court system 

to see how anti-abortion policies are upheld within the Maltese judicial system.  

The other section of Malta’s judicial system that will be examined is the 

Constitutional Court. This body hears cases that claim a fundamental right has been 

violated and is not in accordance with Malta’s Constitution.197 As discussed earlier, 

Malta’s judicial system is comprised of Inferior Courts and Superior Courts, the 

 
193 Courts of Justice, “The Criminal Court,” courts.gov.mt, accessed September 4, 2020, 
https://justice.gov.mt/en/COJ/Pages/Criminal_Court.aspx. 
194 Courts of Justice, “The Court of Criminal Appeal,” courts.gov.mt, accessed September 4, 2020, 
https://justice.gov.mt/en/COJ/Pages/Court_Criminal_Appeal.aspx. 
195 Courts of Justice. 
196 Courts of Justice. 
197 Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union, 
“Tour of Europe.” 
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Constitutional Court of Malta is a Superior Court.198 It is comprised of three judges and 

typically an appellate court when contemplating cases regarding human rights or 

constitutionality, but can be a court of original jurisdiction when examining issues 

relating to House of Representatives membership or voting questions.199 These judges 

who oversee the Constitutional Court’s cases are typically from the Chambers of the 

Court of Appeal200 The Constitutional Court’s jurisdiction is national, meaning its 

findings ripple through the entirety of the Maltese Islands. It is vital to understand how 

the Constitutional Court functions to understand more deeply what the impact of abortion 

policy means for the republic. As recently as 2005 there have been proposals to enshrine 

a total abortion ban in Malta’s Constitution, making the gravity of these proposals even 

more hefty when one knows the reverberating impact the Constitution has in Malta’s 

legal system.201  

In Malta, all prosecution involving abortion are considered criminal cases and 

thus puts it in the realm of public law. The following section will examine Malta’s 

abortion policy and societal reaction to these regulations. Ideally, this section has walked 

through the basic legal structures Malta has so that these abortion policies can be 

understood at a societal level. 

 
198 Global Legal Research Directorate Staff, “Constitutional Court Cases in Malta | Law Library of 
Congress,” web page, Library of Congress, December 2014, https://www.loc.gov/law/help/constitutional-
court-cases/malta.php. 
199 Courts of Justice, “The Constitutional Court,” courts.gov.mt, accessed September 5, 2020, 
https://justice.gov.mt/en/COJ/Pages/Constitutional_Court.aspx. 
200 Susan Cassar, “THE COMPOSITION OF THE MALTESE CONSTITUTIONAL COURT” (University of Malta, 
2016), https://www.um.edu.mt/library/oar//handle/123456789/17569. 
201 Cynthia Busuttil, “Plans for Abortion Law to Be Entrenched in Constitution,” Times of Malta, May 6, 
2005, https://timesofmalta.com/articles/view/plans-for-abortion-law-to-be-entrenched-in-
constitution.91186. 
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Malta’s Abortion Policy 

 
         This section aims to examine abortion policy in Malta. It is worthwhile to 

examine this independently from either the general legal framework of Malta or Malta’s 

general healthcare system because it is a highly controversial procedure and requires 

detailed attention. Malta is the only nation in the European Union to have an outright ban 

on abortion in all circumstance.202 Even though on the books abortion is not legal, it does 

not mean that no Maltese person can access abortion; it is understanding the grey areas 

and ways people continue to access abortion that creates a societal abortion policy that is 

still worth a thorough review of.  

Malta’s Constitution does not explicitly state a policy on abortion, yet it is still 

valuable to examine its claims with an abortion access lens. Unlike other constitutions in 

nations that outlaw abortion, the unborn do not have an explicit right to life stated in the 

Maltese Constitution.203 Instead, the islands’ Constitution vows to protect all people in 

Malta. As stated previously, there have been proposals to include an abortion ban in the 

Constitution, yet that has not come to fruition.204 Now that the Constitution’s guidance on 

abortion access has been overviewed, an examination of the abortion laws in Malta can 

be better understood. 

 
202 “Europe’s Abortion Laws: A Comparative Overview | Center for Reproductive Rights,” Center for 
Reproductive Rights, accessed September 5, 2020, https://reproductiverights.org/europes-abortion-laws-
comparative-overview; “European Abortion Law a Comparative Review” (Center for Reproductive Rights, 
2018), 
https://reproductiverights.org/sites/default/files/documents/European%20abortion%20law%20a%20com
parative%20review.pdf. 
203 “CONSTITUTION OF MALTA” (The Republic of Malta), accessed September 5, 2020, 
https://legislation.mt/eli/const/eng/pdf. 
204 Cynthia Busuttil, “Plans for Abortion Law to Be Entrenched in Constitution.” 
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        Malta’s ban on abortion is routed in its Criminal Codes as a form of state statutes.205 

Here it is stated that: 

241.(1)  Whosoever, by any food, drink, medicine, or by violence, or by any  

other  means whatsoever, shall cause the miscarriage of any woman with child, 

whether the woman be consenting or not, shall, on conviction, be liable to 

imprisonment for a term from eighteen months to three years. 

(2)  The same punishment shall be awarded against any woman who shall procure 

her own miscarriage, or who shall have consented to the use of the means by 

which the miscarriage is procured.206 

This means that if a person is suspected of attaining an abortion in Malta, they will face 

the Criminal Courts, as described in the previous section. There are only about two 

notable abortion cases that have made it to the Constitutional Court, Police v.XYZ and 

Police v. Raya Sellami Zammit. In both these cases, the two women had accessed 

abortion care out of desperate situations. XYZ was facing disturbing domestic threats and 

suffering other personal challenges that caused the Criminal Courts to lower her 

punishment to probation of three years.207 . Raya Sellami Zammit was pregnant with a 

non-viable fetus and did not want to suffer giving birth to an inevitable stillborn, so she 

sought an abortion; she was sentenced to two years in prison.208 However, one would be 

hard pressed to find many more documented court cases where a person who accessed an 

abortion was prosecuted in Malta. This can be attributed to the multitude of ways patients 

will circumvent the regulations, like going abroad to receive care, or covertly access 

abortion care, such as ordering abortion pills to self-manage an abortion, to the degree 

 
205 “Criminal Code,” accessed September 5, 2020, https://legislation.mt/eli/cap/9/eng/pdf. 
206 “Criminal Code.” 
207 DESIREE ATTARD, “ABORTION IN MALTA: REVIEWING THE LEGAL STANCE FROM A PRO-CHOICE 
PERSPECTIVE” (University of Malta, 2017), 
https://www.um.edu.mt/library/oar/bitstream/123456789/28385/1/17LLD010.pdf. 
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that it becomes difficult to prosecute.209 

         Now, as discussed in the theoretical discussion portion of this thesis, there is 

often times a gap between the strict laws on the books and how law is practiced by a 

society.210 While it is still illegal for an abortion to be performed to save a pregnant 

person’s life, there is the doctrine of double effect that many Maltese doctors will 

follow.211 The principle of double effect takes into account the intention of an action, not 

necessarily an outcome. It has four religiously routed moral conditions that allow for this 

principle, nature of the act condition, means-end condition, right-intention condition, and 

proportionality condition. A Catholic explanation of these conditions can be explained in 

this quote: 

1. The act itself must be morally good or at least indifferent. 

2. The agent may not positively will the bad effect but may permit it. If he could attain the 

good effect without the bad effect he should do so. The bad effect is sometimes said to be 

indirectly voluntary. 

3. The good effect must flow from the action at least as immediately (in the order of 

causality, though not necessarily in the order of time) as the bad effect. In other words the 

good effect must be produced directly by the action, not by the bad effect. Otherwise the 

agent would be using a bad means to a good end, which is never allowed. 

4. The good effect must be sufficiently desirable to compensate for the allowing of the bad 

effect212 

This moral reasoning allows for an interpretation of the abortion ban to not be applicable 

 
209 Rebecca Iversen, “300 to 400 Maltese Women Go Abroad for an Abortion Each Year - AD Chairperson,” 
The Malta Independent, February 4, 2018, https://www.independent.com.mt/articles/2018-02-04/local-
news/300-to-400-Maltese-women-go-abroad-for-an-abortion-each-year-AD-chairperson-6736184440; 
“About Women on Web,” Women on Web, accessed September 6, 2020, 
https://www.womenonweb.org/en/page/521/about-women-on-web. 
210 Calavita, Invitation to Law and Society. 
211 Malta Independent, “Malta Now Only EU Country without Life-Saving Abortion Law,” The Malta 
Independent, July 14, 2013, https://www.independent.com.mt/articles/2013-07-14/news/malta-now-
only-eu-country-without-life-saving-abortion-law-2068054030/. 
212 Connell, F.J., “The Principle of Double Effect,” in New Catholic Encyclopedia (McGraw-Hill, 1967). 
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if the intention of an abortion was not there. This allows for some situations where a 

pregnancy would endanger a patient’s life to allow medical measures can be made that 

can put the pregnancy at risk without it being directly under the abortion ban. However, 

an abortion could not be provided as an independent medical procedure, even if the 

rational was to save the pregnant patient’s life, because the intent would be to terminate 

the pregnancy.  

         A way that Maltese people could receive an abortion would be to travel to a 

country that allows better abortion access. There is a popular legal philosophy that it is 

legal for Maltese patients to travel abroad to attain an abortion, with little to no legal 

liability.213 This is because it is only in rare occasions does extraterritorial criminal 

jurisdiction become relevant. When one travels to another country, one is expected to 

follow their laws and the laws of the home state is not typically applicable; extraterritorial 

criminal jurisdiction can only begin to become applicable if it is at least written into the 

local law as well, which it is not in Malta.214 Because of the legal ambiguities and cultural 

taboo abortion has in Malta, there is generally few instances of case law regarding the 

policy, and none recorded attempting to use extraterritorial criminal jurisdiction. 

         This essentially means that if one has the privilege to travel and funds to support 

it, abortion is accessible though circumventing Maltese abortion policies. It is estimated 

that up to 400 Maltese women travel a year to access abortion to places like the United 

 
213 Rebekah Cilia, “Not Illegal for Women to Seek Abortions Outside of Malta - Giovanni Bonello,” The 
Malta Independent, March 11, 2019, https://www.independent.com.mt/articles/2019-03-11/local-
news/Not-illegal-for-women-to-seek-abortions-outside-of-Malta-Giovanni-Bonello-6736204850. 
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Kingdom, Italy, Germany, and other more pro-choice countries.215 In the accompanying 

image on the next page, is a map created by the European Abortion Access Project that 

has color coded the abortion laws of various European nations; this paper has added the 

yellow circle highlighting Malta which is colored red. 216  

 
215 Rebecca Iversen, “300 to 400 Maltese Women Go Abroad for an Abortion Each Year - AD Chairperson.” 
216 “Europe Abortion Access Project,” Europe Abortion Access Project, accessed September 11, 2020, 
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Figure 10 Map of Abortion Access in the EU 

https://europeabortionaccessproject.org/
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Modes of travel typically included airplane flights which are noted on travel 

websites, before COVID-19, as being economically attainable and under four hours for a 

trip for the United Kingdom.217 There was also the option for a ferry ride to nearby Italy 

if flying was not an option for the person seeking an abortion. Especially since Malta’s 

entrance into the European Union, travel has become easier and more common. This does 

not only mean that there are more travel options for the Malteser, but also less barriers of 

things like paperwork that could slow or inhibit medical tourism. This type of medical 

tourism is called “circumvention tourism” which is described as “travel to circumvent 

domestic prohibitions on accessing certain medical services”.218 As stated above, this 

route to receive abortion care is legal in Malta because it is not an extraterritorial criminal 

offence. However, there is another noted form of accessing abortion in Malta that is not 

legal, yet nonetheless occurs.  

  An abortion can happen when one takes the mifepristone and misoprostol 

hormones, often through pill form; this is called a medical abortion.219 This type of 

abortion is different from a surgical, vacuum, and dilation & evacuation for a multitude 

of reasons.220 The biggest that makes a difference in the Maltese context is that medical 

abortions are easier to perform at home. It generally requires a patient to take a pill of 

 
217 “Flights to Malta,” Travel Supermarket, November 22, 2019, https://www.travelsupermarket.com/en-
gb/flights/malta/. 
218 Glenn Cohen, “Circumvention Tourism,” CORNELL LAW REVIEW 97, no. 6 (September 2012): 91. 
219 “The Abortion Pill | Get the Facts About Medication Abortion,” Planned Parenthood, accessed 
September 6, 2020, https://www.plannedparenthood.org/learn/abortion/the-abortion-pill. 
220 “Abortion - What Happens,” nhs.uk, April 24, 2020, https://www.nhs.uk/conditions/abortion/what-
happens/. 
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mifepristone, which prohibits the progression of a pregnancy, and a set amount of time 

later a pill of misoprostol, which empties the uterus, thus ending the pregnancy.221 The 

NHS describes how this process is done in the U.K. with more detail in this excerpt: 

• you first take a tablet containing a medicine called mifepristone – this blocks the main 

pregnancy hormone. You take this tablet at the hospital or clinic, and you'll be able to go 

home afterwards and continue your normal activities    

• usually 1 to 2 days later, you take a second medicine called misoprostol – you put the 

tablets under your tongue, between your cheek and gum, or inside your vagina. You can 

usually take the medicine at home if you're less than 10 weeks pregnant – if you're over 

10 weeks pregnant you need to take these tablets at the clinic or hospital     

• within 4 to 6 hours of taking the second medicine, the lining of the womb breaks down, 

causing pain, bleeding and loss of the pregnancy222 

 

It is best practice to experience this process with a clinic nearby to help accurately 

prescribe the best dosage and assist in monitoring symptoms. However, in the case of 

people attempting self-managed abortions- like in Malta, this is not possible. 

The other option than circumvention tourism is attempting to illegally receive 

these pills through the mail and manage the abortion by oneself. There are non-profits, 

like Women on Web and Women Help Women, that will coordinate covert shipments of 

these pills to people after receiving an online consultation to Malta.223 In general, these 

abortions services are provided at little to no cost, asking in most cases to donate to the 

non-profit at under 100 euros. If the pills work as planned, the abortion will succeed with 

no more health risk then if it was taken at a clinic. However, if there are health 

complications, there is less chance that a patient will seek professional medical care for 

 
221 “The Abortion Pill | Get the Facts About Medication Abortion.” 
222 “Abortion - What Happens.” 
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September 6, 2020, https://womenhelp.org/. 
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fear of being reported.224 

This section should have summarized the basics of abortion policy in Malta, 

including what is codified in law and how these policies are expressed in the society. 

Malta has one of the strictest abortion policies in the world, not even making an 

exception for preserving the health of the patient.225 This makes for a heightened tension 

between many stakeholders and people looking for abortion access. While the doctrine of 

double effect allows for some legal-medical wiggle room for doctors, if one is committed 

to terminating a pregnancy then either one must go abroad or commit a crime in Malta. 

 

American Federal Legal Framework 

To examine abortion in the United States with Virginia and Arkansas as case 

studies, this section will outline the legal framework of the nation, the federal rulings of 

abortion, and then the states as a microcosm.   

The United States also shares some legal framework with British Common Law 

as seen through its legal structure. There is also a separation of powers and checks and 

balances of these powers in the Judiciary branch. At the federal level, there are lower 

courts where cases are innated and can be appealed all the way to the Supreme Court. 

These lower courts can be courts of original jurisdiction where the facts of the case and 

 
224 Liza Caruana-Finkel, “Abortion in the Time of COVID-19: Perspectives from Malta,” Sexual and 
Reproductive Health Matters 28, no. 1 (July 13, 2020): 1780679, 
https://doi.org/10.1080/26410397.2020.1780679. 
225 Sintia Radu, “On Abortion, Europe May Not Be As Progressive As You Thought,” US News & World 
Report, May 24, 2018, https://www.usnews.com/news/best-countries/articles/2018-05-24/these-
countries-in-europe-have-the-strictest-abortion-laws. 
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determining which statutes and previous rulings should be applied.226 Part of the federal 

legal system is made of Circuit Courts; these are twelve federal courts that are 

categorized by their location these make up part of the lower courts. The other type of 

lower court are the 

appellate courts which 

focus on questions of 

how the law was 

applied rather than the 

facts of the case. A 

case does not need to 

start in a federal lower 

court to make it to the 

Supreme Court if it has 

exhausted all levels in a state court system. The accompanying image will hopefully 

demonstrate the ways a case can make its way through the federal judicial system.227  The 

judges that preside over federal courts are appointed by the executive branch and are 

appointed for life.  An important feature of American federal courts is that they can 

perform judicial review of national laws, bureaucratic agencies, state laws, and executive 

orders as stated in the Supremacy Clause in the Constitution. Furthermore, American 

 
226 Robin Slocum, “INTRODUCTION TO AMERICAN LEGAL SYSTEM,” in Legal Reasoning, Writing, and Other 
Lawyering Skills (LEXISNEXIS, 2011), https://www.law.northwestern.edu/student-life/student-
services/orientation/documents/Orientation-Reading-Slocum-Ch_022.pdf. 
227 “U.S. Court System,” EDU, U.S. Court System, accessed September 11, 2020, 
http://www.faculty.umb.edu/gary_zabel/Courses/Morals%20and%20Law/M+L/court.html. 

Figure 11 U.S. Supreme Court Diagram 
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courts can create civil law through their rulings and interpretations.  

The Supreme Court has the power to decide what cases they will rule on. On 

average, there are about 8,000 cases that request to be heard at the Supreme Court but 

there are typically only about 80 rulings a session. For a case to be heard it must meet 

certain qualifications like it being a case of controversy, has standing, and is not moot or 

unripe.228 The Supreme Court also reserves the right to not hear a case because they 

would prefer it answered through the political question doctrine. Another barrier is it 

must be granted a writ of certiorari from the Solicitor General and have four out of the 

nine Supreme Court Justices vote to hear it. 

When a case is heard a minimum of two briefs, one of each side, is submitted with 

many amicus briefs being submitted by different stakeholders in the hopes of persuading 

the judges further.229 After Justices have had a chance to read over this material, then 

there are oral arguments where the petitioner and respondent will make their argument 

more so and answer questions. After deliberation a ruling can come from a majority of 

the court or a remand that reverts to the previous courts finding.  

Generally, there are two types of law in the United States, criminal and civil. 

Most criminal court cases are handled in state courts because it involves the violation of a 

state statute, while civil law looks to settle disputes through compensation to remedy an 

injury.230 Abortion law can fall under public law where the two melds together.  
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American Federal Abortion Policy 

This section aims to examine the federal policies that 

pertain to abortion in America. This will put both Virginia’s 

and Arkansas’s abortion regulations in context since federal 

law predominates state law under American legal pluralism. 

Understanding how the United States’ abortion law came to 

be and how it affects its citizens is central to gaining a deeper 

knowledge of abortion law at a state level. 

Before the landmark supreme court case of Roe v. 

Wade, the United States had largely criminalized abortion 

since the mid 1800’s.231 In this era between criminalization 

and Roe v. Wade, it is estimated that about one fifth of all 

pregnancies ended in abortion- mostly preformed through 

self-induction.232 However, there was also a strong verbal 

network of women who would find and connect women 

seeking abortions to professionals like mid-wives and 

physicians who would operate in the legal gray area.233 This 

relates to the previous discussion on the gap between law on 

 
231 Mary Lousie Kelly, “What Abortion Was Like In The U.S. Before Roe V. Wade,” All Things Considered 
(NPR.org, 2019), https://www.npr.org/2019/05/20/725139713/what-abortion-was-like-in-the-u-s-before-
roe-v-wade. 
232 Mary Lousie Kelly. 
233 Mary Lousie Kelly. 

Figure 12 Timeline of Key 

Reproductive Rights Cases 
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the books and law as practiced in Kitty Calvatia’s work.234 Even though abortions were 

criminalized in the legal codes, there were ways to get around these regulations if you 

had the knowledge, resources, and connections. In the image on the previous page, one 

can see a brief overview of the evolution of reproductive rights cases in the United States 

of America.235 

In 1973 the United States’ Supreme Court found Roe v. Wade on its docket. This was a 

case that challenged a Texas statute that prohibited abortion except when required to save 

the life of the pregnant person.236 The court examined previous cases that also touched 

upon the role of the state and reproductive rights in Griswold v. Connecticut and 

Eisenstadt v. Baird to follow the court’s tradition of stare decisis.237 Between these 

previous cases and the 14th amendment, the court found that there is an implicit “right of 

privacy” that allowed the decisions between a doctor and patient to exclude overbearing 

government regulation.238 The Supreme Court found that the right to privacy protects 

abortion access unless there is a “compelling state interest” in Roe v. Wade.239 In this 7-2 

decision, it was claimed that the state had the ability to begin regulating abortion access 

 
234 Calavita, Invitation to Law and Society. 
235 David Masci et al., “A History of Key Abortion Rulings of the U.S. Supreme Court,” Pew Research 
Center’s Religion & Public Life Project (blog), January 16, 2013, 
https://www.pewforum.org/2013/01/16/a-history-of-key-abortion-rulings-of-the-us-supreme-court/. 
236 Legal Information Institute, “Roe v. Wade (1973),” Cornell Law School, accessed September 3, 2020, 
https://www.law.cornell.edu/wex/roe_v_wade_(1973). 
237 “Roe v. Wade (1973) – U.S. Conlawpedia,” U.S. Conlawpedia, Spring 2017, http://sites.gsu.edu/us-
constipedia/roe-vs-wade-1973/. 
238 Justice Blackmun, “Roe v. Wade” (Supreme Court, 1973), http://landmarkcases.c-
span.org/pdf/Roe_Blackmun_Opinion.pdf. 
239 “Roe v. Wade | Summary, Origins, & Influence,” in Encyclopedia Britannica, 2020, 
https://www.britannica.com/event/Roe-v-Wade. 
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at the end of the first trimester, or about three months from implantation.240 This 

delineation was to walk the line between Roe’s argument for absolute right and control to 

end a pregnancy at any time, and a state’s interest interests in preserving the health of 

pregnant people and in the possible life of fetuses. Either way, this striking down of the 

Texas abortion ban meant that abortion had become legal in the entire United States of 

America; yet the accessibility is not always achievable. 

Decades after the Roe decision, there still remains a high level of controversy 

around that decision, leading to multiple court cases that have eroded or otherwise altered 

the original decision. While states had to have abortion legal on paper, they also had the 

right to set limits or regulations if they could argue it was in the state’s interest. Some of 

these regulations included but were not limited to requiring things like informed, spousal, 

or parental consent. For proponents of these regulations, requiring various forms of 

consent meant that rates of abortion could be lowered and for opponents of consent 

regulations it meant that unnecessary limits were being put in as barriers to abortion 

access.  Some were held up by the Supreme Court like a state’s right to require informed 

consent where the state was able to create the script that was shared to inform the patient; 

in some these consent laws were struck down like requiring a patient to inform their 

spouse of their intent to have an abortion.241 The federal courts are aiming to walk the 

line between a state’s interest and a person’s privacy in these rulings. 

While abortion became constitutionally protected for the first term and mediated 

 
240 “Roe v. Wade,” HISTORY, May 15, 2019, https://www.history.com/topics/womens-rights/roe-v-wade. 
241 Masci et al., “A History of Key Abortion Rulings of the U.S. Supreme Court.” 



85 

 

after viability in the courts, the legislative branch passed the Hyde Amendment in 1976. 

This outlawed the ability of federal funds to go to abortion in Medicaid coverage or any 

other federally funded programs; except for situations that involve incest, rape, or a 

dangerous pregnancy.242 This limits abortion access for over six million economically 

disadvantaged Americans.243 Since its institution, it has not been what some may consider 

as a normal law, rather it is a “temporary rider” to Department of Health and Human 

Services policy.244 In the case of the Hyde Amendment, states can choose to use their 

state funding to compensate for this gap in coverage yet the two case studies in this 

paper- Virginia and Arkansas- do not do this.245  

In 1989 there was a shift in federal jurisprudence. Missouri created a statute that 

would impose strict regulations on ways that a person could access abortion care if the 

government was providing public health workers or public facilities in the process. 

Furthermore, Missouri would also require a fetal viability test to be performed on any 

person with a pregnancy over 20 weeks and seeking an abortion.246 The Supreme Court 

upheld Missouri’s statue in a 5-4 decision with Chief Justice Rehnquist writing the 

majority opinion in Webster v. Reproductive Health Services. Here it is stated that the 

 
242 Reem Gerais, “The Hyde Amendment of 1976 | The Embryo Project Encyclopedia,” The Embryo Project 
Encyclopedia, June 28, 2017, https://embryo.asu.edu/pages/hyde-amendment-1976. 
243 ACLU, “Access Denied: Origins of the Hyde Amendment and Other Restrictions on Public Funding for 
Abortion,” American Civil Liberties Union, accessed September 3, 2020, 
https://www.aclu.org/other/access-denied-origins-hyde-amendment-and-other-restrictions-public-
funding-abortion. 
244 Alina Salganifcoff, Laurie Sobel, and Amrutha Ramaswamy, “The Hyde Amendment and Coverage for 
Abortion Services,” KFF, January 24, 2020, https://www.kff.org/womens-health-policy/issue-brief/the-
hyde-amendment-and-coverage-for-abortion-services/. 
245 Alina Salganifcoff, Laurie Sobel, and Amrutha Ramaswamy. 
246 APA, “Webster v. Reproductive Health Services, 492 U.S. 490,” American Psychological Association, 
1989, https://www.apa.org/about/offices/ogc/amicus/webster. 
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right to abortion does not necessarily mean that the government must assist in access to 

the abortion right.247 In addition to this, Rehnquist also notes that the state has an interest 

in defending possible life before viability so the added fetal viability test at 20 weeks is 

permissible. This is in tension with the fact that it is uncommon to have a fetus be viable 

until after 28 weeks, as noted in the Roe v. Wade decision.248 This was the first major 

legal battle that put strong restrictions on reproductive rights since the Roe v. Wade 

decision. 

The next major federal level decision that affected how the United States relates 

to reproductive rights was Planned Parenthood of Southeastern Pennsylvania v. Casey. 

In this 1992 court case, Pennsylvania has a multitude of regulations over abortion access 

including: informed consent requirement, mandatory waiting period, minors needing to 

get a parent permission, and a wife needing to inform her husband of the intent to receive 

an abortion.249  The Supreme Court did not rule in favor of all of either side- instead 

opting to support the basic finding in Roe that a person has the right to have an abortion 

when the fetus is non-viable without undue burden from the state. At the same time the 

court found that a state has a legitimate interest in protecting a woman’s health and life of 

fetus, meaning that states can restrict abortions after viability.250 The first three 

restrictions mentioned above were deemed legal and the last one where a wife must 

inform her husband as unconstitutional. By coming to this conclusion, the three- tiered 

 
247 William Rehnquist, “Webster, Attorney General of Missouri, et al, v. Reproductive Health Services et 
Al.” (Supreme Court, 1988), https://tile.loc.gov/storage-
services/service/ll/usrep/usrep492/usrep492490/usrep492490.pdf. 
248 Justice Blackmun, “Roe v. Wade.” 
249 Masci et al., “A History of Key Abortion Rulings of the U.S. Supreme Court.” 
250 Masci et al. 
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framework of abortion law set up by Roe v. Wade became extremely altered. States could 

now regulate abortion from the first trimester as opposed to the trimester categorization 

set up in previous rulings. Furthermore, Casey lowered the legal threshold to consider a 

regulation constitutional, moving it from a ‘strict scrutiny’ guideline to an ‘undue burden’ 

standard.251 This meant that many more regulations were permitted, so long as a court 

could decide that the person seeking an abortion was not excessively hampered. 

In the early 2000, the legal conversation about reproductive rights shifted to 

questions about the dilation and extraction method of abortion. This is a practice that is 

typically done for pregnancies on the edge of viably, about 20 to 24 weeks.252 Stenberg v. 

Carhart challenged Nebraska’s prohibition on dilation and extraction abortions; this 

state’s law classified this procedure as a felony to perform and could incur a loss of 

licensure, fines, and jail time. This case overturned Nebraska’s law because it did not 

provide for an exception to save the patient’s life and the wording made defining what 

type of abortions were legal difficult. Three years later President George W. Bush 

approved the Federal Partial Birth Abortion Ban Act, which also outlawed dilation and 

extraction abortions on the federal level. This led to Gonzales v. Carhart, where this act 

was challenged. In a 5-4 decision, the Supreme Court upheld this ban for the intact 

method of dilation and extraction because it was not vague like the Nebraska regulation 

and thus did not impose an undue burden.253 Because the Federal Partial Birth Abortion 

Ban Act focused on the intact method of dilation and extraction, the court was able to 

 
251 Masci et al. 
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justify that specific style was never medically necessary and thus outlawing it, would not 

endanger a patient’s life. 

Since these federal decisions and statutes have been in place there has been great 

diversity, varying state to state, on abortion regulation. For those who do not support 

abortion access in general, having many limitations and steps to receive an abortion helps 

prevent a morally questionable procedure from being done unnecessarily. This leads to a 

multitude of state laws that may serve as a ‘leaky’ pipeline to receiving an abortion, for 

each regulation some portion of the patient population is siphoned off from this 

procedure. This can be seen as a benefit because it ensures that for those who do access 

abortion care, it is thoroughly thought out and done with highly professional providers. 

For those who believe abortion should be more accessible, these state regulations are 

called Targeted Regulation of Abortion Providers (TRAP) laws.254 TRAP laws are 

believed to not be in the interest of the patient wishing to access abortion care, but to 

create such strict regulations that clinics that provide abortion shut down. Thus, this 

would de facto mean that abortion from a professional is inaccessible to the American 

public. This tension was realized in the Supreme Court in Whole Woman’s Health v. 

Hellerstedt. 

In Texas, a House Bill was passed in the state’s legislature that added various 

regulations to accessing and abortion. This bill included an abortion clinic to have 

admitting privileges to a hospital, for a clinic to have the building code of a surgical 

 
254 “TRAP Laws,” NARAL Pro-Choice America, accessed September 3, 2020, 
https://www.prochoiceamerica.org/issue/trap-laws/. 
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center, and a ban of abortion after 20 weeks of gestation.255 These regulations would have 

left closed half of the clinics that provide abortion in the state of Texas and left about 

eight clinics functioning.256 The central question of Whole Woman’s Health v. Hellerstedt 

was whether these added regulations would pose an undue burden; was the difficulty 

added to accessing abortion care worth the added level of protections to a patient’s life. In 

a 5-3 decision, the court found these limits to access as unconstitutional.257 Essentially, a 

cost-benefit analysis was done to examine the Texas House Bill- the tension between the 

state’s prerogative to protect the health of the patient and a patient’s right to privacy. This 

reaffirmation of abortion access helped to ensure other states would not create law that 

would create what a court could find as an undue burden.  

In conclusion, the evolution of abortion policy on a federal level has not been a 

straight line of progress for those who believe in abortion access or not. Roe v. Wade 

established a right to privacy found in the 14th amendment and this catalyzed various 

responses in federal policy, like the Hyde Amendment. Other rulings served to weaken 

the premise in Roe as seen in Webster v. Reproductive Health Services, Planned 

Parenthood of Southeastern Pennsylvania v. Casey, and Gonzales v. Carhart. However, 

while each case progressively deteriorated abortion access, when taken into culmination 

the Supreme Court recognized the cumulative effect in Whole Woman’s Health v. 

Hellerstedt, staving off further abortion regulation. As detailed as many of these federal 

 
255 “Whole Woman’s Health v. Hellerstedt,” Oyez, accessed September 3, 2020, 
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findings are, there is still much left to the states to decide when it comes to abortion 

access. That is why this paper will take Virginia and Arkansas as more definite case 

studies.   

 

Virginian Legal Framework 

This section will examine the legal framework of the Commonwealth of Virginia. 

This section is important to understand the governmental structures and thus make better 

meaning of how Virginia’s abortion policy came to be and what confines and freedoms it 

has.  

Virginia’s legal system is based in Common Law, much like the federal United 

States and shares principles with Malta’s Common Law heritage. There are also three 

branches of Virginia State government, the executive as represented by the Governor’s 

Office, the legislative as represented by the Virginia General Assembly, and the judicial 

as represented by the Virginian courts.258 All laws must be in accordance to the principles 

of the Constitution of Virginia and must pass its bicameral legislature and get signed by 

the Governor.259 The Governor is elected every four years and the Virginian Senate has 

about 40 members and the House of Delegates has about 100 members.260 Here are the 

steps that a bill must take to become law in the Commonwealth of Virginia: 

• Bills may originate in either the Senate or the House of Delegates. 

• A Senator or Delegate, as requested by constituents, prepares to introduce legislation… 

 
258 “State Government | Virginia.Gov,” accessed September 4, 2020, https://www.virginia.gov/state-
government/. 
259 Paul Nardo, “How a Bill Becomes a Law in Virginia” (Office of the Secretary of the Commonwealth of 
Virginia), accessed September 4, 2020, http://hodcap.state.va.us/publications/HowABill_hs.pdf. 
260 “Virginia.” 
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• The Senator or Delegate then explains exactly the proposal he/she has in mind to a staff 

attorney in the Division of Legislative Services. A staff attorney checks existing law and 

the constitutionality of the proposed legislation. 

• The bill is then drafted by the Division of Legislative Services. Draft copies of the bill are 

made and delivered to the Senator or Delegate. 

• The member signs his/her name on the bill and introduces it by laying the original and 

duplicate copies on the desk of the Clerk (of the Senate or of the House of Delegates). 

• The bill is ordered printed and referred by the Senate Clerk or the House Speaker to the 

appropriate Standing Committee. (The Senate has 11 Standing Committees and the 

House of Delegates has 14 Standing Committees.) 

• The members of the Committee -in public session- study, discuss, and vote on the bill. 

• The Committee then reports (“approves”) the bill, with or without amendments, to the 

originating body (Senate or House of Delegates). 

• The Constitution, within Article IV, Section 11, requires that every bill have three 

readings on three calendar days.  

o First Reading: The bill title is printed in the Calendar (the daily printed agenda of 

business) or is read by the Clerk. 

o Second Reading: The next day the bill title appears in its respective Calendar. Bills are 

considered in the order in which they appear in the Calendar. The Clerk of the 

Senate/House of Delegates reads the title of the bill.  

▪ A bill on second reading is amendable. Any amendments are taken up and agreed to or 

rejected. By voice vote, the bill is engrossed and passed to its third reading. 

▪ A bill that has passed the second reading with or without amendments is engrossed 

▪ If amendments are adopted, the bill is rewritten with amendments included and reprinted 

in its engrossed form for passage. 

o Third Reading: The next day, the engrossed bill title appears in the calendar on third 

reading. The bill is read by title by the Clerk. By a recorded vote, the bill is passed. 

• Communication: When passed, the bill is sent to the other house for its consideration. 

• In the other body's chamber: The bill goes through substantially the same procedure as it 

did in the originating body. 

• The bill is read by title a first time, then the bill is referred to a Standing Committee, 

considered and reported by the Standing Committee, read a second time and a third time 

before passage by a constitutional majority. 

• If there are differences between the Senate and House versions of the bill, a Committee of 

Conference is created to resolve them. 

• After the bill has been passed by both houses of the General Assembly, it is printed as an 

enrolled bill, and examined and signed by the presiding officer of each house. 

• The bill is sent to the Governor for approval, where the Governor may 1) sign the bill into 

law; 2) amend the bill and return it to the General Assembly for approval; 3) veto the bill 

and return it to the General Assembly, where the House of Delegates and the Senate may 

override the veto by a two-thirds vote of both houses; or, 4) take no action and the bill 

becomes law without the Governor’s signature. 

• After being signed by the Governor, the bill is sent to the Clerk of the House of Delegates 

(Keeper of the Rolls of the Commonwealth) and is assigned a Chapter number. All 
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Chapters of a Session are compiled and bound as the Acts of Assembly. 

• Bills enacted at a Regular Session (or the Reconvened Session which follows) are 

effective the 1st day of July following adjournment of the Regular Session, unless 

another date is specified. 

• Bills enacted at a Special Session (or Reconvened Session) are effective the 1st day of the 

fourth month following the adjournment of the Special Session, unless another date is 

specified. 

• The General Appropriations Act is usually effective July 1st and Emergency Acts 

become effective when signed by the Governor.261 

 

Understanding this process in detail helps one to understand the multitude of abortion 

regulations that have been instituted at a state level. These new laws are then enforced by 

the Judiciary branch of the 

Virginia government. The 

judicial system made of 

four levels and will be 

further discussed here. 

In the 

accompanying image, one 

can see an excerpt of a 

diagram of Virginia’s 

courts’; these will be the bodies this section will discuss.262 Similar to the United States’ 

federal system, most cases begin with General District Courts. These will be the courts 

that do much of the fact finding in misdemeanor cases and deals with non-minor related 

 
261 “How a Bill Becomes a Law | VirginiaNavigator,” Virginia Navigator, April 8, 2020, 
https://virginianavigator.org/article/12489/how-bill-becomes-law. 
262 “Virginia’s Court System,” Virginia’s Judicial System, 2009, 
http://www.courts.state.va.us/courts/home.html. 
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court proceedings.263 It is Circuit Courts that are of sole general jurisdiction for more 

serious cases.264 One can file for an appeal after their case has been ruled on and that 

dispute will make its way to the Court of Appeals to be relitigated. This case will be 

heard by three judges from geographically different areas on a panel to review the 

situation.265 The next level in the Virginian court system is the Supreme Court of 

Virginia. This body can have original or appellate jurisdiction depending on what is being 

disputed on; in most cases it is appellate, but in situations involving themes of habeas 

corpus, mandamus, prohibition, the employment of judges, or actual innocent then this 

court has original jurisdiction. 266 As of 2020, there are seven Justices on the bench at the 

Supreme Court of Virginia.267   

 

Virginian Abortion Policy 

This section will examine the legal history of abortion in the Commonwealth of 

Virginia now that the basic structure of American and Virginian legal systems is 

understood, and the contextual background of the national abortion debate frames the 

conversation.  

At the beginning of the 20th century, abortion was illegal in the Commonwealth of 

Virginia.268 This later evolved to abortion only be accessible with approval from the state 

 
263 “Virginia’s Court System.” 
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hospital for extenuating circumstances. Roe v. Wade vastly increased the legal 

availability of abortion in Virginia. However, almost a half century later, the 

Commonwealth of Virginia has reduced its abortion access substantially. 92% of 

Virginian counties do not have a clinic that provides abortion, in part due to the high 

standards that have been set; this can be either interpreted as a protective measure or as a 

TRAP law, as discussed in the American Abortion Policy section.269 Despite the 

geographical challenges to abortion access in Virginia, the state still represents about 2% 

of abortions performed in the United States of America as of 2017 statistics.270 Other 

restrictions that are placed on a patient before receiving an abortion includes, mandatory 

state- directed counseling, parental consent for minors, a medically unnecessary 

ultrasound, 24 hour waiting period, restricted funding from public programs or resources, 

and third trimester abortions are not permitted unless the patient’s physical being is 

deeply threatened.271 However, on April 10th, 2020 the Reproductive Health Protection 

Act was signed by Governor Ralph Northam, which repealed the mandated ultra-sound, 

24 hour waiting period, and ‘TRAP’ laws that deter clinics from opening.272 Because this 

happened in the middle of the pandemic, this paper will examine what a person had to go 

through before the acceptance of this Act, and then explain how the lessening of 

 
269 “Abortion Access,” NARAL Pro-Choice Virginia, 2020, https://naralva.org/issue/abortion-access/. 
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272 Office of the Governor, “Governor Northam Signs Virginia Reproductive Health Protection Act,” 
Virginia Governor Ralph Northam, April 10, 2020, https://www.governor.virginia.gov/newsroom/all-
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restrictions have made abortion more available.  

If one is able to comply with all of the aforementioned abortion regulations in 

Virginia, there is further barriers to access. To have an abortion in the first trimester from 

a non-profit group such as Planned Parenthood, the estimated cost would be about $500 

just for the medical service if the patient’s insurance does not cover the experience or 

they do not have insurance.273 As stated above, it can be geographically difficult for a 

person to visit a qualified clinic which incurs travel costs and lost wages. The price is 

further raised when one takes into account that a mandatory waiting period often 

necessitates paying for a place to stay near the clinic to satisfy the 24-hour time gap. 

Given that almost three of five women who are getting abortions are also mothers, there 

is a reasonable assumption that this travel for an abortion would also mean some kind of 

childcare would additionally increase the costs of the procedure.274 Abortion availability 

is further complicated when oppressed identities are factored into examination. 

Women of color are more likely to seek abortion and face increased barriers to 

receiving their desired medical care. African- American women are five times as likely to 

have an abortion in their lifetime as white women in the United States; furthermore, 

Latinas are twice as likely to have an abortion than white women.275 Within a Virginia 

 
273 “Abortion Service in Richmond, VA - Get the Pill, Facts & Cost,” Planned Parenthood, accessed 
September 7, 2020, https://www.plannedparenthood.org/health-
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specific context, women of color account for 59% of patients seeking abortion.276 It was 

with the work of many women of color and advocacy groups that the Reproductive 

Health Protection Act was able to make it through the rigorous process to become law.277 

Now with TRAP laws repealed, mandatory ultra-sounds no longer necessary, and 

24- hour waiting period requirements removed, some of the intersectional burdens of 

one’s socio-economic class has been reduced. It was noted by one of the sponsors of the 

bill, House Majority Leader Charniele Herring that repealing of the ultra-sound was 

important because previously, “We're requiring an ultrasound, and a woman has 

miscarried”.278 This is referring to the fact that under old regulations, if a woman has 

miscarried her pregnancy and needed abortion services to safely complete the 

miscarriage, the state would force her to have an ultra- sound of her otherwise wanted 

pregnancy. This was seen by some as an awful and medically unnecessary experience to 

require of a person in those circumstances.279 These repeals also mean that the non-

medical cost of getting an abortion is lowered by reducing waiting and the need to 

purchase accommodations. There is also some expectation that more clinics will begin to 

provide abortions where under TRAP laws, they would not have been candidates.280 This 

 
276 “Reported Legal Abortions by Race of Women Who Obtained Abortion by the State of Occurrence,” 
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can mean that there will be an increase of providers in more locations across the state; 

reducing travel time and costs once again. It is likely that Virginia will become an 

important abortion access spot in the region, with more restrictive border state residents 

performing circumvention tourism to achieve abortion access. 

This new development has not been supported by all. Some worry that a reduction 

in regulation may lead to a lowering in quality of care; Del. Kathy Byron believes that the 

enactment of this new policy will “…deny women complete information on what an 

abortion means, its consequences, its implications, its alternatives”.281 This bill was 

passed on highly-partisan lines with state Republicans and religious groups decrying the 

Reproductive Health Protection Act.282 

 

Arkansas Legal Framework 

Arkansas adopted its state constitution when it became a state in 1874; this 

document provided for a three branched government, judicial, legislative, and executive 

with checks and balances on each branch.283 This is further detailed in this excerpt: 

‘The governor, who is elected to a four-year term as the state’s chief executive, has the 

authority to summon the bicameral legislature—the General Assembly—into a special 

session and to veto acts. A gubernatorial veto, however, may be overridden by a simple 

majority vote in each house of the legislature. 

The General Assembly consists of the Senate, with 35 members who serve four-
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year terms, and the House of Representatives, with 100 members who serve two-year 

terms. Senators are limited to two terms, and representatives are limited to three terms in 

office. The state’s judiciary comprises the Supreme Court, which has seven popularly 

elected members who serve eight-year terms; the Court of Appeals; and the lower circuit, 

district, and city courts.”284As one can see here, this state setup mirrors much of the 

American federal system, this is further shown in the state’s court system.  

Arkansas has 60 State District Courts and 35 Local District Courts that funnel into 

their Circuit Courts.285 There are 123 judges in the Circuit Court that are elected to six-

year terms.286After a case is heard, one can appeal to the Arkansas Court of Appeals, and 

if appeals are made again, the Arkansas Supreme Court will hear the case. The Arkansas 

Supreme Court is composed of seven Justices who hold their position for an eight-year 

term.287 When state laws are challenged, they can go through either this system or the 

federal courts, as described in the earlier overview of the American Federal Courts 

system.  

 

Arkansas Abortion Policy 

This section will examine the abortion policies of the state of Arkansas. Ideally, 

this section will be important because it will serve as another expression of abortion 

access in the United States and assist in the overall American/ Maltese comparison.  

 
284 “Arkansas - Government and Society.” 
285 “Arkansas Court Structure” (Arkansas Judiciary), accessed September 10, 2020, 
https://www.arcourts.gov/sites/default/files/Arkansas-Court-Structure.pdf. 
286 “Arkansas Court Structure.” 
287 “Arkansas Court Structure.” 
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In the 19th century Arkansas had comparable abortion regulations as their 

contemporaries. Abortion was largely banned except for therapeutic reasonings.288 

However, a century later and  Arkansas has one of the strictest abortion regulations in the 

United States of America, even before COVID-19 measures were put in place.289 If on 

the federal level Roe v. Wade is overturned, then Arkansas has a provision that abortion 

would be automatically banned.290 This is noted in a 1988 amendment to the state 

constitution, “The policy of Arkansas is to protect the life of every unborn child from 

conception until birth, to the extent permitted by the Federal Constitution”.291 

Furthermore, for the entirety of the state, there are only four abortion providers 

which complicates access for many individuals; 97% of Arkansas’s counties had no 

abortion clinic292 There is also a 72 hour mandatory waiting period to receive abortion 

services, compulsory state-directed counseling, and have various TRAP laws 

implemented.293 One cannot use telehealth services to administer medical abortions and 

the abortion limit is shorter than many other states, outlawing the procedure after 22 

weeks post-fertilization except in extreme circumstances.294 Publicly supported health 

 
288 Samuel Buell, “Criminal Abortion Revisited,” New York University Law Review 66 (January 1, 1991): 
1774–1831, https://scholarship.law.duke.edu/faculty_scholarship/2174. 
289 Axios, “Restrictive Abortion Laws Challenged in Courts across America’s Red States,” Axios, December 
14, 2020, https://www.axios.com/abortion-restriction-states-passed-laws-8326c9aa-6631-4bd1-b02b-
c6ba6cd0a335.html. 
290 Guttmacher Institute, “State Facts About Abortion: Arkansas,” Guttmacher Institute, 2020, 
https://www.guttmacher.org/fact-sheet/state-facts-about-abortion-arkansas. 
291 Elizabeth Arndorfer et al., A State-By-State Review of Abortion and Reproductive Rights (DIANE 
Publishing, 1998). 
292 Guttmacher Institute, “State Facts About Abortion,” 2020; Rachel Jones, Elizabeth Witwer, and Jenna 
Jerman, “Abortion Incidence and Service Availability in the United States, 2017.” 
293 Guttmacher Institute, “State Facts About Abortion: Arkansas,” Guttmacher Institute, 2020, 
https://www.guttmacher.org/fact-sheet/state-facts-about-abortion-arkansas. 
294 Guttmacher Institute. 
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services are also not required to cover abortion services and a minor must have parental 

consent before the procedure.295 There have been further restrictions proposed and have 

been hotly contested in both the public and courts. 

State lawmakers passed an 18- week abortion ban in March of 2019.296 This 

shaves off another two weeks for people to realize they are pregnant, make a decision, 

coordinate the resources necessary to have the procedure, factor in travel time and a 

waiting period, and finally get the procedure. There is also the added stipulation that the 

sexual partner would need to give consent on what will happen to fetal remains after an 

abortion; in practice creating a concerning dynamic that a third party could, in essence, 

deny an abortion if they do not consent.297 Those in support of the ban cite that these 

efforts protect an unborn life and pose a possible emotional toll for the patient, thus 

justifying these hurdles.298 

 This marks a further erosion of the findings of Roe v. Wade which originally 

decided abortions were legal until about 24 weeks of pregnancy; yet with the later rulings 

of cases like Planned Parenthood v. Casey, the legal threshold for regulation continued to 

decline. One could argue that this is eventually what led Arkansas to test the legal waters 

 
295 Guttmacher Institute. 
296 Andrew DeMillo, “Arkansas, Utah Lawmakers Pass 18-Week Abortion Bans,” AP NEWS, March 14, 
2019, sec. Bills, https://apnews.com/c51393ae1fc54b8b80b2e2a8788cd17e. 
297 Associated Press and Wire Service Content, “Court Lifts Block on 4 Arkansas Abortion Restrictions,” US 
News & World Report, August 7, 2020, https://www.usnews.com/news/us/articles/2020-08-07/court-
lifts-ruling-against-4-arkansas-abortion-restrictions. 
298 Lisa Bourne, “Arkansas’ 18-Week Abortion Ban, Two Other pro-Life Laws Remain Blocked by Judge,” 
LifeSiteNews (blog), August 13, 2019, https://www.lifesitenews.com/news/arkansas-18-week-abortion-
ban-two-other-pro-life-laws-remain-blocked-by-judge; Associated Press and Wire Service Content, “Court 
Lifts Block on 4 Arkansas Abortion Restrictions.” 
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with this new law.299 This legal battle has made its way past the Federal District Courts 

where the ban was put on hold as it was being litigated in the Federal Appeals Court.300 

In the beginning of August 2020, this temporary ban was lifted and these regulations 

were enacted in the state of Arkansas.301 There is some possibility that this case, 

Frederick W. Hopkins, M.D., M.P.H, may make its way to the Supreme Court given the 

recent finding of Whole Woman’s Health v. Hellerstedt’s findings seem to be in 

contradiction to these abortion policies. There have been further regulations of abortion 

access that have occurred since the beginning of COVID-19 but that will be covered 

more in depth in the intersection comparative. 

 

American and Maltese Abortion Policy Comparative 

 This section aims to examine abortion policies in the United States and Malta by 

noting the similarities, differences, and applying conflict theories to make meaning out of 

these differences. The two main cases studies to examine the American situation are 

Virginia and Arkansas, with Malta standing on its own as a case study.  

 Both Virginia and Arkansas started with comparable regulations on abortion, as 

seen in this chart, on the following page: 

 

 

 
299 Linda Greenhouse, “We Just Saw the Future of Anti-Abortion Laws,” The New York Times, August 13, 
2020, sec. Opinion, https://www.nytimes.com/2020/08/13/opinion/arkansas-abortion-laws.html. 
300 Associated Press and Wire Service Content, “Court Lifts Block on 4 Arkansas Abortion Restrictions.” 
301 Frederick W. Hopkins, M.D., M.P.H, No. No. 17-2879 (United States Court of AppealsFor the Eighth 
Circuit August 7, 2020). 
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Table 1 Comparing Abortion within the USA 

Comparing Abortion in the States as of March 1st 2020 

States 

Restrictions 

Virginia Regulations Similarities Arkansas Regulations 

• 24 hour waiting 

period302 

• Mandatory ultra-sound 

given during 

consultation303 

• Third trimester 

abortion only 

preformed in extreme 

circumstances304 

• State directed, in-

person counseling305 

• Publicly supported 

insurance will not 

cover abortions, 

except in extreme 

circumstances306 

• A minor’s parent must 

consent to the 

abortion307 

• 72 hour waiting 

period308 

• Abortion is prohibited 

after 22 weeks, except 

in extreme 

circumstances309 

• Prohibits sex selective 

abortion310 

• Targeted regulation of 

abortion providers311 

• Telemedicine cannot 

be used to administer 

abortion medicine312 

• Requires a confirmed 

negative COVID-19 

test before abortion313 

 

 Yet as discussed in the abortion policy sections of Arkansas and Virginia, each state has 

 
302 Guttmacher Institute, “State Facts About Abortion,” 2020. 
303 Guttmacher Institute. 
304 Guttmacher Institute. 
305 Guttmacher Institute, “State Facts About Abortion,” 2020; Guttmacher Institute, “State Facts About 
Abortion,” 2020. 
306 Guttmacher Institute, “State Facts About Abortion,” 2020; Guttmacher Institute, “State Facts About 
Abortion,” 2020. 
307 Guttmacher Institute, “State Facts About Abortion,” 2020; Guttmacher Institute, “State Facts About 
Abortion,” 2020. 
308 Guttmacher Institute, “State Facts About Abortion,” 2020. 
309 Guttmacher Institute. 
310 Guttmacher Institute. 
311 Guttmacher Institute. 
312 Guttmacher Institute. 
313 Brittni Frederiksen and 2020, “State Action to Limit Abortion Access During the COVID-19 Pandemic,” 
KFF (blog), June 25, 2020, https://www.kff.org/coronavirus-covid-19/issue-brief/state-action-to-limit-
abortion-access-during-the-covid-19-pandemic/. 
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undergone some strong reforms in regards to their abortion access- yet in very different 

directions. 

  Virginia’s abortion policies have lessened with the passage of the Reproductive 

Health Protection Act. This document did away with TRAP laws, mandated ultra- 

sounds, 24 hour waiting period, state- scripted counseling, and other abortion provider 

restrictions. This can be seen as a large shift and can be seen as a way of  protecting a 

basic human need if one was to apply Burton’s theory with a pro-choice background. 

Because people will seek abortions, even if they are outlawed, then it can fit Burtons 

definition of a basic human need as it ‘cannot be suppressed and will inexorably be 

pursued’.314 If one were not to take a pro-choice view, then one may see this shift in 

policy as violating a fetus’s basic human need of survival. However, there was a large 

electoral shift that caused Virginia to move from a state with a divided government on 

party lines, to becoming a Democratic trifecta.315 This could reflect a change in Virginian 

society, and taking the principles of Calavita, it would make sense that the law would 

move to reflect the societal shift. In contrast, Arkansas moved differently. 

 In early April, a set of abortion regulations in Arkansas was reinstated by United 

States Court of Appeals for the Eighth Circuit. These four abortion regulations were 

passed by the legislature and signed by the Governor three years prior yet were 

invalidated by a federal district judge.316 On this appeal, the judge in the Eighth Circuit 

 
314 John Burton, “Institutional Values and Human Needs.” 
315 Tal Axelrod, “Democrats Win Control of Virginia Legislature,” The Hill, November 5, 2019, 
https://thehill.com/homenews/campaign/469164-democrats-flip-virginia-state-senate. 
316 Greenhouse, “We Just Saw the Future of Anti-Abortion Laws.” 
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found that the four abortion laws did not present undue burden as defined by Planned 

Parenthood v Casey or qualified as TRAP laws that were found unconstitutional in 

Whole Woman’s Health v. Hellerstedt.317 The laws that were reinstated from Frederick 

W. Hopkins, M.D., M.P.H included the 18- week abortion ban, a more extensive health 

overview for the patient, extra regulations for minors seeking an abortion, and a ““tissue 

disposal mandate” where the sexual partner must consent to how the fetal tissue will be 

destroyed.318  

One could see these regulations as structurally violent against the basic human 

need of bodily autonomy. When such strong regulations are instituted, it will make 

abortion access in-practice impossible. As discussed in the relationship between law and 

society section, there is a gap between law on the books and how it is expressed in 

society. Through these four new regulations, it will stop hundreds, if not thousands, of 

people from being able to access abortion services.319 When one understands that 

abortions are services that may be seeked out, regardless of legality, then it begins to take 

on characteristics of a basic human need.  By the state adding on these extra regulations 

in the name of protecting the patient, it can actually make abortions more unsafe because 

people may seek abortions that are not provided by medical professionals.320 One could 

argue that by denying a person access to reasonably accessible abortions, causing them to 

 
317 Greenhouse. 
318 Frederick W. Hopkins, M.D., M.P.H. 
319 Brittni Frederiksen and 2020, “State Action to Limit Abortion Access During the COVID-19 Pandemic,” 
KFF (blog), June 25, 2020, https://www.kff.org/coronavirus-covid-19/issue-brief/state-action-to-limit-
abortion-access-during-the-covid-19-pandemic/. 
320 Axios, “Restrictive Abortion Laws Challenged in Courts across America’s Red States.” 
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seek underground methods, that this is performing a type of structural violence.321 This 

dynamic can be the type of coercion described by Burton where the individual is 

suppressing their needs for societal needs, leading to frustration.322 On the other hand, if 

one was not to take a pro-choice view, then abortion itself may be considered an 

injustice, which is how Malta has codified their laws. 

In contrast to the United States patchwork of widely varying abortion laws, Malta 

has one generally universal rule on abortion: it is illegal. As discussed previously, there is 

a very small exception in the rule of double effect, otherwise abortion must be obtained 

abroad or illegally self- managed stateside. As Galtung defines violence being ‘when 

human beings are being influenced so that their actual somatic and mental realizations are 

below their potential realizations’ then an inability to access abortion can be considered a 

type of societal violence.323 Given having children can dramatically affect the trajectory 

of one’s life, the inability to end a pregnancy on one’s terms can inhibit a person from 

reaching their stated life aspirations.  

The relationship between Malta’s intense illegalization of abortion can be 

reflected by the values Maltese society has. As opposed to the American context where 

there is a wide variety of culture, namely religious practices, Malta can be seen as a 

Catholic monolith.324 This can help one understand the cultural roots of the abortion 

 
321 Roxanne Jacobs and Nancy Hornsby, “Why Aren’t Women Getting Safe Abortions?,” SAMJ: South 
African Medical Journal 104, no. 12 (December 2014): 857–58, https://doi.org/10.7196/SAMJ.9133. 
322 John Burton, “Institutional Values and Human Needs.” 
323 Galtung, “Violence, Peace, and Peace Research.” 
324 “Religion in America: U.S. Religious Data, Demographics and Statistics,” Pew Research Center’s Religion 
& Public Life Project, accessed September 11, 2020, https://www.pewforum.org/religious-landscape-
study/; Busuttil and Lino Briguglio, “Malta - Government and Society.” 
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policy in Malta and why it may be different than how it is expressed in the United States. 

Once again, one can recognize that denying one access to a reasonably safe abortion can 

be defined as a basic human needs issue and when it is codified in to law and society it 

becomes a structural violence issue.325   

 

 

 

  

 
325 Christie, “Reducing Direct and Structural Violence.” 
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CHAPTER FIVE: INTERSECTION COMPARATIVE 

 

 
Introduction 

 

 This section should look more holistically how the intersection of two health 

crises, one of reproductive origins and one of epidemiology,  have affected abortion 

access in the age of COVID-19. By including more societal examinations of what the 

codified law means to practice on- the- ground, this paper hopes to draw meaning from 

these differences. 

 
COVID-19 Era Abortion Access in Malta 

 
 Until this point, this paper has attempted to examine Malta’s COVID-19 response 

and abortion policies independent of each other. Now that these response structures have 

been thoroughly reviewed, it will be worthwhile to examine them in tandem to see how 

they inform one another. 

 The first main hurdle to accessing abortions in Malta that has occurred because of 

COVID-19 are the travel restrictions. Many countries have either banned travel or require 

long periods of quarantine between travel to stem the spread of the pandemic. This has 

made circumvention tourism all but impossible for Maltese patients.326 This long- 

 
326 Sam Vassallo, “COVID-19 Travel Restrictions Harm Women In Malta Seeking Abortions Abroad, Support 
Network Warns,” Lovin Malta, April 1, 2020, https://lovinmalta.com/news/covid-19-travel-restrictions-
harm-women-in-malta-seeking-abortions-abroad-support-network-warns/. 
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standing stop- gap measure has now been taken way and leaving many potential patients 

with little to no safe abortion options. Doctors in Malta warned of these issues at the 

beginning of the pandemic and noted that there will essentially be no way to have a legal 

abortion.327 Even when one takes into account the easing of travel restrictions that 

occurred during the summer, there are still abortion access issues when it comes to travel. 

Due to the spike in COVID-19 cases that came a few weeks after travel regulations were 

softened, many nations implemented travel restrictions for Malta, rather than the original 

vice versa.328 So even if one was able to catch a flight out of Malta, there was still the 

added barrier of having an abortion accessible country be willing to accept your visit in 

the first place.329 Either way, Malta has thus reinstated some of its COVID-19 regulations 

that restrict travel once again.330 This leaves the only other option for a person in Malta 

searching for an abortion, managing one’s own medical abortion illegally.  

 The self- managed medical abortion route really only works for people seeking an 

abortion twelve weeks or earlier. This leaves a huge gap for patients further along in the 

pregnancy. Even accounting for the limited population this mode of abortion access can 

account for, demand for illegally mailed abortion pills have skyrocketed.331 Requests for 

 
327 Sam Vassallo, “Malta’s Pro-Choice Doctors Warn Of Increased Barriers To Safe Abortions Amidst 
COVID-19 Travel Bans,” Lovin Malta, March 21, 2020, https://lovinmalta.com/news/maltas-pro-choice-
doctors-warn-of-increased-barriers-to-safe-abortion-amidst-covid-19-travel-bans/. 
328 Claire Caruana, “Why Malta’s New COVID-19 Case Rate Is among the Highest in Europe.” 
329 Matthew Vella, “COVID-19 Created Double Barrier for Maltese Women’s Access to Abortion,” 
MaltaToday.Com.Mt, July 23, 2020, 
http://www.maltatoday.com.mt/news/national/103666/covid19_created_double_barrier_for_maltese_
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330 Chris Scicluna and Nick Macfie, “Malta Reimposes Curbs as COVID-19 Infections Surge.” 
331 Lucy Mansfield, “Charities Report Rise in Maltese Requests for Abortion Pills during Lockdown,” The 
Guardian, June 19, 2020, sec. World news, http://www.theguardian.com/world/2020/jun/19/charities-
report-rise-in-maltese-requests-for-abortion-pills-during-lockdown. 
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the aforementioned pro-choice charities such as the Abortion Support Network and 

Women On Web to send abortion pills have doubled since COVID-19 restrictions were 

put in place.332 These groups have tried their best to service these populations, but they 

cannot keep up with increased demand.333 Unfortunately has there been the added trauma 

of being forced to manage your own abortion clandestinely, but there are also other risks 

to a self-managed abortion that would not exist if the dual health crisis of abortion access 

and COVID-19 were not happening concurrently.  

     There have been supply chain issues due to COVID-19, this applies to abortion 

pills. The inability to have circumvention tourism could have contributed to the outsized 

demand to have abortion pills mailed. In tandem with the fact that typical supply chains 

have been fractured due to COVID-19 regulations and postal services having to deal with 

more complications, there have been issues with receiving legit abortion pills.334 

Unscrupulous online sellers have been taking advantage of vulnerable people seeking 

abortion in Malta, knowing that they are desperate.335 Stories of the effects these policies 

have had are chilling as sampled here: 

‘One such story is of a woman who experienced extreme anxiety and denial when she 

 
332 Lucy Mansfield. 
333 Megan Clement and Bertrand Borg, “How Malta’s Abortion Taboo Leaves Women in Despair,” The 
Guardian, June 11, 2020, sec. World news, https://www.theguardian.com/world/2020/jun/11/like-
ireland-on-steroids-maltas-abortion-taboo-leaves-women-in-despair. 
334 Matthew Agius, “Fake Abortion Pills Targeting Maltese Women on Facebook, Activists Warn,” 
MaltaToday.Com.Mt, May 16, 2020, 
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found out she was pregnant. While she waited for abortion pills to arrive from abroad she 

searched for herbal remedies online and had daily suicidal thoughts. Another woman was 

unable to purchase her usual contraception and was raped by her abusive partner, which 

resulted in an unwanted pregnancy.’336 

         These are the on- the- ground realities of intersecting policies of structural violence.  

 

COVID-19 Era Abortion Access in the United States 

  The issue of access in the age of COVID-19 is apparent in the United States too. 

Even though both abortion policy and COVID-19 responses have been managed through 

largely state governments, the case studies of Virginia and Arkansas help provide a 

grounding for examination.  

      Virginia is the only case study where abortion regulation may be less intense 

since the beginning of the pandemic, but not because of COVID-19. As of July 1st, there 

will no longer be a mandatory waiting period between requesting an abortion and 

receiving one, a repeal of TRAP laws, overturning state-scripted counseling, and doing 

away with compulsory ultra- sounds.337 The culmination of these rulings allow for better 

compliance of COVID-19 regulations as there will be less travel required and less time 

necessitated outside the home. 

 Arkansas, however, has not followed this trend.  The state attempted to include 

 
336 Caruana-Finkel. 
337 Tal Axelrod, “Virginia Governor Rolls Back Abortion Restrictions,” The Hill, April 11, 2020, 
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abortion in an elective procedure ban.338 In this directive, it was stated as a COVID-19 

measure to post-pone surgical abortions unless the patient’s life could be at risk.339 

Furthermore, Arkansas created a COVID-19 precautionary guideline that mandated a 

patient have a negative COVID-19 test within 48 hours of the abortion.340 While on the 

face, this added hurdle may make sense, when one looks at the issues facing a person 

trying to get a COVID-19 test, this regulation becomes much more burdensome in 

context. In the USA, especially at the time of this new policy instituted by Arkansas, 

there was rationing of COVID-19 tests as there were challenges in the supply chain 

production of quality COVID-19 testing.341 Furthermore, there were delays between 

when one took a test and when results would be known- if one was even able to get a 

test.342 This layering of complications made surgical abortions incredibly difficult to 

obtain, and medical abortions were not significantly easier either. The extensive 

regulation to limit telehealth of abortion pills make it one step more difficult to have a 

 
338 “Essentially Elective: The Law and Ideology of Restricting Abortion During the COVID-19 Pandemic,” 
Virginia Law Review, accessed September 11, 2020, 
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safe abortion in the age of COVID-19 because it necessitated an onsite visit.343  

 As one can see, abortion access in the age of COVID-19 can vary widely in the 

United States. Understanding how different regulations interact with other policy areas 

can help contextualize the issues of access in practice. 

 

COVID-19 Era Abortion Access Comparative Between USA and Malta 

 As it has been said before, there are parallels and divergent observations one can 

make between Malta and the United States. This section will analyze what these are and 

apply the conflict theories of basic human needs and structural violence along with 

lessons provided from a social justice realm.  

 As Marilyn Frye has noted in her birdcage analogy, one single rule may not seem 

to be incredibly impactful when examined in a myopic lens; yet when take into account 

on a macro- level of examination, one may find it is a bar in a birdcage.344 This can be 

seen in both the American case studies and the Maltese case study. When only looking at 

one set of policy regulations in isolation, whether codified or not, then there is a potential 

to disregard what they lived experiences of people on the ground are. By taking a full 

examination of a society’s health policy then one can begin to understand the unique 

challenges that intersect to affect specific populations in ways that may not otherwise 

considered.  

 As one reflects on these differences, understanding the lack of adequate 

 
343 Guttmacher Institute, “State Facts About Abortion,” 2020. 
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healthcare, whether in insurance coverage or the ability to receive specific medical 

procedures, can be influential on health policy. While the United States may have it in 

codified federal law that abortion is legal, lack of access to providers as noted in the 

abortion policy section and incomplete access to health insurance as noted in the health 

infrastructure section call into question the practice of this policy. If one cannot receive 

abortion care due to state regulations and if extra barriers are added because of an 

international pandemic made worse by limited access to preventative care, then the 

problem will continue to exist.  

 Furthermore, if one is to apply the lessons of Crenshaw’s work on 

intersectionality, then the issue of abortion access is further complicated. Issues of 

identity, like race, gender, socio-economic class, and citizenship status are areas that may 

come to mind in analyzing these case studies further. The ability to weather the storm of 

COVID-19 is mitigated for those with a steady income by being able to pay more for 

their abortion access and having the resources to take preventative measures like 

contraceptives. Unfortunately, this can leave the most vulnerable on the socio-economic 

scale to either take drastic measures themselves to end a pregnancy or to continue the 

pregnancy and pay for the inherent costs of bearing a child. This can serve to perpetuate a 

cycle of poverty. 

 Another identity issue that affected both the American case studies and Maltese 

case study is citizenship status. In the United States, there can be issues having reliable 

healthcare if one is from an undocumented background given that most insurance is given 
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through the employer; this can serve to complicate any process involving pregnancy.345 

Whether wishing to terminate the pregnancy, barriers of language or trust can be added to 

the complications from COVID-19, or wishing to continue with a pregnancy can become 

more dangerous for a person who is hesitant of receiving prenatal care. A challenge 

rooted in the same issues of citizenship status presents itself differently in Malta. Here the 

ability to travel to different countries to access abortion services are incredibly difficult 

already;346 by adding travel bans and the economic vulnerably that COVID-19 has 

brought, the ability to reaffirm one’s bodily autonomy is unlikely. 

 An observation one may make if using a basic human needs lens is the existence 

of what is called ‘indirect violence’.347  Because a person seeking an abortion is denied 

control over their own body and will continue to try to accomplish their desire, through 

legal means or not, then this gap in self-actualization is the root of where some frustration 

may come. Following Burton’s understanding of basic human needs, the expression of 

this frustration will be through some form of conflict.348 In the United States this may be 

expressed through legal actions and political organizing as demonstrated by over half a 

century of activism; Malta’s pro-choice movement is newer and may use the frustration 

between mental realization and potential realization to do more education and 

supplementary services as a stop- gap measure.349 
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CHAPTER SIX : DISCUSSION & CONCLUSION 

 

 

Introduction 
 

This section will ideally  conclude some of the   findings  that the culmination of 

examinations has yielded and provide some areas of discussion to extend the 

conversation past this piece.  

 

Discussion 

 There is a lot to examine when considering how COVID-19 has affected abortion 

access in the case studies explored in this paper. The findings from exploring these 

emerging health policies indicate that abortion access has largely been exacerbated from 

each case study’s COVID-19 response, granted to different degrees and execution. 

Virginia’s COVID-19 response still made getting an abortion harder, but when paired 

with the relaxation of other medically unnecessary regulations, overall managed to reduce 

abortion access issues. Arkansas and Malta both experienced more difficult abortion 

access when examining how their policies interact with the societies they apply to.  

These are significant themes to acknowledge in the conflict field, and the ‘so-what’ is 

answered when exploring the structural violence that may stem from these polices. The 

ramifications of these dual policies will be felt for decades, either through the memories 

of those who had to face the barriers to access or those who were not able to access 
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abortion care. There is so much further to examine, and this paper is just a first step to 

deeper understanding. In part due to when this paper has been written and the limitations 

of this researcher, there is much more to be gleaned from these dynamics. Opportunities 

to academically interview or survey women from this time period in these locations can 

provide a more diverse source of insight, or once there has been a long enough time for 

quantitative data to be collected, an examination of those statistical trends could be 

meaningful to understanding societal tensions.  

 

Conclusion 

 This thesis has examined the relevant structures involved in all three case studies, 

Malta, Virginia, and Arkansas to help create understanding as to the interaction COVID-

19 has had on abortion access. By being able to zero in on these societies and in-depth 

analysis of policy implications have occurred. Through the use of a multitude of analysis, 

this paper as found that abortion access has become more difficult to achieve due in part 

to COVID-19 responses. A basic human needs philosophy that formed a basis to 

understanding structural violence has allowed for this paper to academically root these 

policies in the conflict theory field. In tandem with some social justice theories of 

intersectionality, it can be better understood how this interaction could have affected 

those seeking abortions. There is much more opportunity for further examination as time 

passes.
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