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This dissertation explores the logic of strategic discretion in the US federal bureaucracy.

While federal agencies possess substantial discretionary powers, they do not always utilize

them to their fullest extent. I refer to the strategic use of discretionary powers in anticipation

of potential political risks as proactive discretion. Agencies in the model anticipate and

avoid potential political conflict by modulating their usage of discretion.

To formalize this theory, I adopt an existing theoretical model of conditional Congres-

sional control of the bureaucracy and make several modifications. Notably, I shift the per-

spective of the model. Whereas the original is concerned with the limits of Congressional

control, this dissertation re-orients the framework to apply to strategic agency avoision of

political control.



In order to test this theory, I develop several original datasets revolving around federal

agency activities. First, I construct a set of ideal-point estimates for federal agencies,

utilizing a modified variant of an existing methodology. I link federal agencies to committees

via Policy Agendas Project topics: agencies are assigned a vector of topic interest based on

topic-coded documents and mapped to committees via topic-coded hearings. The resulting

dataset produces weighted estimates of committee influence for each agency.

In testing predictions derived from this model, I explore the domains of information

collections, regulatory deadlines, and procedural optionality in the notice and comment

rulemaking process. Each domain offers means of isolating instances of agency discretion:

actions that are not mandated, but are undertaken (or not undertaken, in the case of

deadlines). In each domain I construct an original dataset dealing with instances of agency

discretion. These include: discretionary changes in information collections; non-compliance

with regulatory deadlines; and explicit usage of procedural delaying tactics during the rule

making process.

Results of this project provide some indication that agencies actively seek to avoid politi-

cal conflicts and imply that, by doing so, agencies may enhance their practical discretionary

authority over time. These results have several implications for theories of ex-ante politi-

cal control, as well as for the operation and effectiveness of legislative political control in

practice.



Chapter 1

Introduction

Perhaps there is some unique historical justification for deferring to federal agencies, but

these cases reveal how paltry an effort we have made to understand it or to confine

ourselves to its boundaries. Although we hold today that EPA exceeded even the

extremely permissive limits on agency power set by our precedents, we should be

alarmed that it felt sufficiently emboldened by those precedents to make the bid for

deference that it did here.

Justice Clarence Thomas, Concurrence with Majority Decision, Michigan et al. v. U.S.

Environmental Protection Agency et. al., Decided June 2015

1.1 Bidding for Discretion

Justice Thomas (epigraph) nicely captures the over-arching question of this dissertation:

why do agencies make bids for deference (discretion) at particular times and not others? He

also posits an answer: agencies are ‘emboldened’ by precedent, encouraged by the Court’s

past deference to reach beyond the unambiguous scope of their delegated powers. This

particularly decision, Michigan V. U.S. Environmental Protection Agency (EPA), dealt

with the interpretation of a specific clause in the 1990 Clean Air Act, which grants the
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EPA authority to regulate power plants “when appropriate and necessary”.1 The agency

argued that the phrase “appropriate and necessary” did not require it to consider costs,

although the agency’s cost-benefit analysis identified between $4 million and $6 million in

benefits and $9.6 billion in costs. The deficit was large enough to draw attention. The

Supreme Court held in a 5-4 decision that the phrasing of the statute did require costs

to be considered, and overturned the action.2 Justice Thomas’s concurrence illustrates his

perception of hubris in this particular agency decision: although the costs of the action

clearly did not outweigh the benefits, the EPA persisted in its bid for judicial deference.

This is an intriguing point. However, there is more to the story. Thomas’s legalistic

framing of bidding for deference does not consider the role of political judgments. A stock

of legislation is present alongside a body of judicial precedent, but practical politics do not

enter into the picture. This omission, while quite understandable for a court decision, re-

quires augmentation in order to complete it as a theory of agency decision making. Agencies

do not only cope with existing law: they must also contend with existing politics.

Engagements with the legal system carry risks for agencies. So too do engagements with

the political process. The motivating example of U.S. V. Michigan illustrates an agency

acting at the margins of its legal authority. In the example, the agency over-stepped and

the courts refused to grant deference to its decision. Acting at the margins of political

authority is a comparable challenge.

Political deference, the mirror image of judicial deference, has certain special features

with respect to agency operations. In particular, it is more difficult for agencies to measure

reliably. The legal structures surrounding the granting of deference to federal agencies

are deep, containing a vast quantity of precedent. A voluminous sub-field of legal law and

practice, administrative law, is largely concerned with the definitions and limits of deference.

As a consequence, agency decision makers should be able to calculate the risks inherent in a

policy decision with a reasonable degree of reliability. Empirical research in administrative

142 U.S.C. §7401 et seq. (1970)
2Michigan et al. v. U.S. Environmental Protection Agency et. al., 135 S. Ct. 2699, Decided June 2015.
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law suggests that agencies receive deference from the courts roughly 70% of the time, which

indicates that doctrine is relatively, if not perfectly, predictable (Pierce 2011).

The world of the courts is predominantly a bounded world. A case is limited to the

relevant matters at hand and a credible judge will not stray wildly from the specifics of an

issue. Further, the world of the courts is dominated by experts. Professional lawyers debate

other professional lawyers grounded in the same traditions. Likely they attended similar

law schools and are employed at similar large firms (especially in the case of Supreme Court

cases). Legal professionals are steeped in a long tradition of common law. The decisions

that emanate from this system are, by design, incremental and nuanced.

Politicians and political decisions are another matter entirely. In contrast to legal deci-

sion structures, political systems tend to be inconsistent and unpredictable. One Congress

might pass a law empowering an agency, while the next Congress might pass another law

attempting to undercut the previous law (or destroying it entirely).3 A president might

signal support for a policy only to have his attention drawn off by another, more salient

issue.

Worse, political decisions tend to be neither nuanced nor incremental. While the modern

political process seldom produces high-impact legislation, any changes that do occur can

be extreme. To sum up the differences, an agency’s political risk and judicial risk emanate

from very different underlying processes. Judicial risk is relatively knowable and bounded;

political risk is fraught with uncertainly and unbounded. A court cannot generally threaten

an agency’s survival once the agency is established. The political process can.

Framing the act of bidding for discretion in the context of political risk highlights agency

survival risk, ultimately the root of organizational decisions (at least for organizations that

survive). An agency that engages in a consistently high level of political risk-taking is liable

3The Patient Protection and Affordable Care Act is a recent example. The act was passed by the
111th Congress under unified Democratic Party control, and attacked aggressively by the House in the
112th Congress, under Republican Control. The act has not been repealed, but its operations have been
considerably confused by its ongoing status as a political football.
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to, eventually, incur the wrath of Congress, in the form of new political controls, budgetary

restrictions, or even the loss of programs to other agencies. As James Q. Wilson observes in

his aptly titled Bureaucracy, agencies are not immortal entities; models of decision making

that assume this will necessarily miss a strong motivating force in officials’ calculations and

posit a more aggressive organization than exists in practice.4 Wilson’s work also highlights

the particular importance of federal agency’s governmental nature. Whereas private sector

organizations are forced to take larger risks in order to survive (at least in a competitive

market), a governmental agency may reasonably expect to survive indefinitely so long as it

avoids major errors. Agencies are, in other words, relatively risk-averse (Wilson 1989).5

A combination of risk-aversion and political deference (the analogue of judicial deference

in the context of agency discretion; see Table 1.1) provides the conceptual foundation of

this project. The act of bidding for discretion, in the context of practical political consid-

erations, is a powerful analogy for what this dissertation refers to as proactive discretion.

This concept is distinguished from the straight-forward use of discretion, which one can

think of as reactive discretion, by its forward looking nature. Proactive discretion suggests

that an agency looks ahead to potential political challenge prior to initiating a course of

action, weighing its political risks. Reactive discretion suggests merely that an agency will

analyze existing law and precedent in an attempt to identify whether or not a chosen course

of action falls within the bounds of discretion already granted by Congress. To take this

logic somewhat further, there is really no reason for an agency that is operating in a purely

4To anticipate slightly, the failure to recognize that agency employees (particularly at a high level) are
concerned with their agency’s survival is an oversight of public choice theory, which does posit more aggressive
agencies (monotonic budget maximizers) than exist in practice.

5Nassim Taleb discusses an interesting framing of survival logic in Antifragile: the ‘Lindy Effect’. Orig-
inally observed by Albert Goldman in the context of the career length of television comedians, the effect
suggests that survival-time is a positive predictor of further survival in the future (Taleb 2014). This is the
reverse of normal survival effects, in which we would expect length of existence to decrease one’s future life-
expectancy. The former is directly applicable to federal agencies, which should have a longer life-expectancy
as they continue to exist; they establish stronger constituencies, build their reputations for expertise, and
develop a sustainable role in the policy-making process. With respect to agency decision making, the general
logic indicates that successful agencies survive by evolving effective strategies to manage political risk while
working to achieve their goals. Unsuccessful agencies do not develop such strategies, and should be more
likely to be eliminated or consolidated as a result.
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reactive manner to care about the current state of politics at all. It will act within the

authority it has been granted, and the courts will uphold it.

Table 1.1: Deference, Delegation and Discretion

Judicial
Deference

Judicial decision to defer judgment on an issue and
allow the judgment of an external party (federal
agency) to take precedence. Relevant to federal

agencies in the case of administrative law.

Legislative
Deference

Analogue to judicial deference for the purposes of
this project. A legislative decision to allow an agency

decision to stand, implicitly allowing the agency’s
interpretation of statute to take precedence over that

of the Congress.

Delegation

Congressional decision to cede (or not) the right to
make a specific policy decision to a federal agency.

By delegating, the Congress declines its right to
make specific policy and allows the agency greater

corresponding authority to do so.

Discretion

Government agency’s ability to exercise a level of
independent decision making authority. Two major
forms: prosecutorial (enforcement) discretion and

administrative (policy) discretion.

Justice Thomas’s discussion of judicial deference falls within the framework of proac-

tive, strategic discretion, with respect to the courts. An agency might be emboldened by

precedent if the courts develop a pattern of granting deference extremely liberally, leading

agencies to anticipate high levels of deference and to utilize more discretion. A theory of

proactive discretion with respect to political overseers revolves around expected political

deference. Agencies are self-aware political actors. We should expect an agency’s expecta-

tions of political deference to form the basis of an agency’s decision making logic, alongside

the content of policy.
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1.2 Motivating Literature

This section briefly reviews the existing literature relevant to the concept of proactive

discretion. Elements of five general areas of research are most pertinent: theories of ex-post

political control; theories of ex-ante political control (predominantly strategic delegation

and deliberate discretion); theories of judicial deference to administrative agencies and

their application to ex-ante control theories; the theory of conditional political control

(a distinctive subset of ex-post control theory); and, finally, the theory of bureaucratic

autonomy. A complete analysis of all these fields would far exceed the scope of a single

dissertation, and this section will in no way make the attempt. Rather, it attempts to

capture the key claims made by each research area about bureaucratic decision making and

highlight implications for proactive discretion.

In addition to situating the concept of proactive discretion within existing research,

the sub-sections to follow aim to highlight several key theoretical and practical claims

about the theory and practice of bureaucratic discretion. First, theories of constrained

discretion (delegation, deference) based around Congress make very different assumptions

about agency independence than theories based around the courts. These assumptions are

quite significant. The courts grant substantial deference to agencies in practice, whereas

legislative-centric theories assume strict enforcement of delegation arrangements.

Second, the practical timeline of bureaucratic policy-making does not align with theories

of delegation premised on the notion that the same legislature both enacts and enforces

delegation arrangements.6 The Michigan V. EPA case, for example, required 3-4 years to

resolve (from agency policy enactment to final judicial decision), which is remarkably quick

and nonetheless spans multiple Congresses. From the standpoint of legislative delegation,

however, the literal delegation of powers relevant to the case occurred as part of the Clean

Air Act Amendments of 1990. The EPA undertook 8 years of studies to determine that

6Generally, that the same principal and agent interact in a single game encompassing a delegation decision,
an action on behalf of the agent, and an assessment on behalf of the principal.

6



regulation of coal-fired power plants was ‘appropriate and necessary’ and an additional 14

years to act on this conclusion (the policy itself was promulgated in 2012). In total, the

time lag between delegation and enforcement in this case exceeds 24 years, 4 presidents,

and 14 Congresses. As a broader theoretical consequence, a theory of bureaucratic decision

making premised on strict delegation must contend with severe time lags between policy

enactment and policy implementation.7 The prospect of strong ex-ante control based on a

two-decade-old law is not particularly plausible, unless one places great faith in the courts’

willingness to strictly and strongly enforce the law as written.8

Finally, the literature on constrained discretion through delegation (a specific example

of ex-ante control), tends to treat agencies as reactive actors, fairly limited in what Daniel

Carpenter refers to as ‘autonomy’. Carpenter’s theory states quite clearly (it is in the title

of his 2001 book on the subject) that autonomy is not granted by Congress: it is ‘forged’

by entrepreneurial bureaucrats seeking to develop new programs to solve policy problems.9

In contrast to framing bureaucratic decisions as ‘drift’ within bounded delegation arrange-

ments, Carpenter’s theory implies that bureaucrats can, under the proper conditions, be

considerably more proactive in pursuing their policy objectives.

These points indicate that the act of bidding for discretion is fundamentally political:

when a bureaucratic actor utilizes discretion, he or she is making a implicit claim about the

current state of delegated powers. The act of bidding for discretion not only entails implicit

claims about political power: any given bid, no matter how large or small, functions as a

practical claim on discretionary authority.

7This is sometimes refered to as ‘drift’ in the literature; legislative drift in the case of shifting Congressional
coalitions and bureaucratic drift in the case of changing agency priorities or positions.

8And, as I will argue shortly, the delegation literature does exactly that.
9Some might prefer that I substitute civil servant for bureaucrat, as several public administration scholars

have argued that the term ‘bureaucrat’ is overly pejorative. I do not intend it to be. In this project,
bureaucrat simply means an employee of a governmental bureaucracy. Feel free to substitute preferred
terms as desired.
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1.2.1 Ex-Post Legislative Control

Early research on Congressional oversight regarded committees and interest groups as the

crucial actors in Congressional interactions with the bureaucracy. However, Congress was

not regarded as terribly effectual. The administrative dominance perspective, prominent

in the 1960’s and 70’s, suggested that the federal bureaucracy, allied with interest groups

and compliant committees, exerted a dominant influence over public policy (Lowi 1969).

It is worth noting that, while Lowi referred to this situation as Congressional abdication,

the dynamic is better viewed as legislative opportunism. Committee members (particularly

prominent ones) gain from their part in iron triangles. They receive particularistic benefits

that accrue to their constituents and obtain opportunities to ingratiate themselves with

powerful interests. The bulk of Congress (e.g. the general body of the House and Senate,

or floor) is disenfranchised in this model. George Stigler’s theory of regulatory capture

expresses a similar dynamic. Interest groups, and particularly concentrated economic in-

terests, are able to organize much more effectively than consumer interests, resulting in the

capture of the regulatory process by regulated industries (and particularly by large corpo-

rations) (Olson 1965; Stigler 1971). The role of committees in capture theory is ambiguous.

Committees are sometimes viewed as corrupt partners in capture (as Lowi viewed them),

but other times as hapless dupes of an better informed bureaucracy (Niskanen 1971).

The theory of positive political control emerged, in part, in response to Lowi’s pes-

simistic perspective and emphasized the ability of Congress to exert independent influence

over the bureaucracy. Control efforts are typically divided into two distinct mechanisms:

active, ex-post controls (i.e. direct oversight and sanctions, the subject of this section)

and passive ex-ante procedural controls (next section). McCubbins and Schwartz’s (1984)

‘police-patrols and fire-alarms’ metaphor is the classic statement of this division (McCub-

bins and Schwartz 1984). Notable studies in ex-post control include: Moe (1982), analyzing

the FCC; Weingast and Moran (1983), analyzing the FTC; and Moe (1985), analyzing

the NLRB. Each of these studies finds some evidence of successful political control (Moe
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1982; Weingast and Moran 1983; Moe 1985). In a test of several distinct control mecha-

nisms, Wood and Waterman analyze seven agencies (EEOC, FTC, NRC, FDA, NHTSA,

OSM (surface mining), EPA) and find evidence that appointments, budgets, legislation,

Congressional signals and administrative re-organizations can also exert influence on the

bureaucracy (Wood and Waterman 1991). In short, the literature indicates that Congress

possesses some means of making its voice heard, when it chooses to.

Ex-post control theories suggests that Congressional reaction (or at least bureaucrats

expectations of reaction) to bureaucratic decisions can, in the short-term, impact policy

outcomes. The bulk of early studies in this area took the approach of analyzing actions and

reactions year to year: an agency will engage in some level of policy output in one period,

the Congress will issue a reaction, and the agency’s output (however measured) will alter in

turn the next period. To the extent perfect information is assumed, Congress need not issue

the response; knowing the legislature’s likely reaction will restrain the agency accordingly,

provided the response is certain to occur.10

At a very high level, these studies are not so different from the conditional political

control framework discussed in Section 1.2.4. However, there are a number of significant

points of detail. Beyond the conditional control model’s theoretical innovations, early con-

trol studies were largely unable to clearly distinguish the relative desire of the Congress

to exercise control, aside from observing changes in legislative output and inferring intent

accordingly. More recent work in the area relies heavily on ideal-point estimation, which

was not readily available in the early-mid 1980’s: the first of many papers on the technique

was published in 1983 and the data did not come into common use for some time (Poole

and Rosenthal 1997).

10It should be noted that there are comparatively few studies that investigate whether or not oversight
is directly effective. Many studies indicate that legislators exert strategic oversight at particular times, but
do not consider whether increased oversight is efficacious in altering agency outputs in the short-term. The
typical control study models control variation by Congress, in one of two ways. First, a study might test
whether control efforts in one Congress (say the 101st) translate into impacts on agency outputs in the

subsequent Congress (the 102nd). Second, a study might assess the influence of ‘hostile’ Congresses on
agency outputs assumed to be susceptible to Congress. The latter approach is conceptually similar to the
logic of this dissertation (Chapter 2), although this project also exploits within-Congress variability.
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1.2.2 Ex-Ante Legislative Control and Strategic Delegation

In response to an emphasis on Congressional reaction in the early legislative control lit-

erature, in addition to skepticism about the specific tools of control theorized, several re-

searchers postulated that the Congress need not exert direct, reactive control. Rather,

they argued that Congress might instead configure circumstances such that control would

be exercised without the necessity for ex-post action. Early studies in this area (ex-ante

control) emphasized the design of institutions (e.g. political insulation of the bureaucracy

from interference) (McCubbins, Noll, and Weingast 1987). However, these studies left open

the question of when Congress might intentionally delegate lesser or greater authority to

agencies. There are many reasons why this might be desirable, prominently the bureau-

cracy’s superior policy expertise (Epstein and O’Halloran 1999; Gaillmard and Patty 2013).

Research on delegated powers and strategic grants of discretion clarified this point, em-

phasizing a number of means by which differing political conditions (primarily preference

alignments and issue dynamics) alter legislators’ decisions (Epstein and O’Halloran 1999;

Huber and Shipan 2002).11

The theory of strategic delegation indicates that legislators are more likely to dele-

gate greater powers to agencies when they are ideologically similar (the ally principle)

and when policy issues are especially complex (when the costs of making policy ‘in-house’

grow) (Huber and Shipan 2002; Epstein and O’Halloran 1999; Bendor and Meirowitz 2004).

Models of ex-ante control by delegation suggest that Congressional power is indirect, op-

erating through institutional design and the careful construction of contracts (scrupulously

enforced). The powers of agencies are generally assumed to be bounded by the will of

Congress, as expressed in past legislation. More in-depth research on delegated powers is

less certain of the scope of control, but confident in its existence.

11Note that, for the duration of this section, I largely use delegation as short-hand for strategic delegation
and deliberate discretion. While the theories each have their own spin on ex-ante control by legislative
design, they share the general premise that legislators attempt to structure the context of legislation so as
to allocate levels of authority to particular agencies.
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The delegation literature frequently adopts the analogy of contracts as a mechanism for

political control of federal agencies. In the canonical statement of the analogy, Epstein and

O’Halloran (1999) write “...our logic in a nutshell is as follows. Policy can be made either

through direct legislation or by delegation to the executive branch - this is the make-or-

buy decision. Congress has the power to decide which of these options will be used either

by writing specific, detailed legislation [contracts] or by leaving the details to be filled in

by the executive.” (Epstein and O’Halloran 1999). Epstein and O’Halloran conceptualize

Congress as a firm, with the choice between vertical-integration (make policy in-house) and

contracting as the key decision. The decision to ‘make or buy’ policy (through committee

or through delegation) is executed according to the logic of transaction costs. Legislators

know that contracts are incomplete, so they delegate only when the benefits of doing so

exceed the costs of of making policy in-house. Unlike earlier political control studies, this

does not imply perfect control. The authors are careful to emphasize that delegation, in

their theory, suggests only that Congress is better off delegating than not delegating.

Epstein and O’Halloran’s model indicates that delegation is more likely to occur under

unified government (ideological alignment between legislature and executive), and that del-

egation will take different forms under divided government when it occurs. In the latter

case, the Congress is more likely to delegate powers to independent agencies, who should,

in theory, be less subservient to the president (Epstein and O’Halloran 1999). Like Ep-

stein and O’Halloran, Huber and Shipan (2002) consider the motivations of the legislature

in granting discretion to agencies. In their model, discretion derives from policy uncer-

tainty and information asymmetry. Politicians know less than agencies about the details

of policy implementation (a well-established assumption) and therefore expect that policies

developed by the agency will be more effective, even in the event that the politicians and

the agency disagree regarding the specifics of the implementation. However, disagreement

between politicians and agencies can also discourage delegation. The theory implies that

policy complexity should increase the levels of discretion granted to agencies and that policy
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disagreement should decrease it (Huber and Shipan 2002).

In both the strategic delegation and the deliberate discretion model, legislators are in-

duced to sacrifice policy-making independence to experts in the executive branch in the

hopes of obtaining better policy outcomes. In both cases, legislators attempt to balance

the costs of making policy themselves against the prospect of delegation to a potential ide-

ological opponent. From the perspective of the bureaucracy, these decisions ought to be

relatively predictable. Given that bureaucratic expertise is assumed to exceed legislative

expertise, we should expect the agencies to be well-aware of the level of policy complexity

involved in a decision.

Similarly, if agencies are highly knowledgeable policy experts, it is not such a stretch to

suggest that they are also political experts, at least within their particular policy domain,

and should also be expected to be aware of the relative differences between their preferred

outcome and that of Congress. A fascinating, albeit small, recent research program involving

surveys of the federal bureaucracy reinforces this point, in addition to suggesting that

Congressional ‘in-house’ policy-making is anything but independent. One survey indicated

that agency regulators are consulted by Congressional staffers on nearly every issue of

relevance to them; another suggested that agencies literally draft most legislation of interest

to them (Shobe 2015; Walker 2015a; Walker 2015b). Research at the state level reinforces

these findings (Kroeger 2018). These are fairly radical results for theories that depend on

independent committee expertise; at minimum, they suggest that the notion of committees

as independent policy makers should be scrutinized far more heavily.

1.2.3 Judicial Deference and Enforcement of Delegation

Strategic delegation has many strong qualities as a theory and possesses some explanatory

power as an explanation for Congressional decision making. However, it also makes strong

assumptions regarding the enforcement of delegation arrangements. This section discusses
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the legal context surrounding the concept of strategic delegation and provides further back-

ground into the judicial theory of agency policy discretion.

As discussed in Section 1.2.2, strategic delegation as a tool of political control of the

bureaucracy is typically conceptualized as a ‘contract’ between the legislature and an agency.

However, the contract in question is largely, if not completely, unenforceable, save by the

legislature itself. This observation suggests a much greater role for agency decision making

than is implied by delegation models and indicates that control theories might be better

served placing a correspondingly greater weight on ex-post control strategies than the theory

of strategic delegation and other ex-ante control theories are inclined to do.

For control to follow directly from delegation, it is necessary to posit an enforcer. The

courts serve this role quite explicitly in Epstein and O’Halloran’s work and implicitly in

much subsequent research. The characterization of the legal system as arbiter of delegation

follows directly from the economic contract analogy: “[i]n politics, like economics, third-

party enforcement of these contracts is provided by the court system; if public officials fail

to execute their obligations under the law, than they can be sued in court for nonperfor-

mance” (Epstein and O’Halloran 1999). If the courts do not always enforce violations of

delegation, the burden of oversight and ex-post sanctions falls exclusively on Congress. This

point is also noted by Epstein and O’Halloran, who state in their discussion of incomplete

contracts that, when contracts are imperfect (which is always), “ex-post power relations

matter exceedingly” (Epstein and O’Halloran 1999). This quote effectively encapsulates

the importance of considering matters from the agency’s perspective.

Given this limitation, the enforceability of delegation contracts has substantial import

for theories of ex-ante control. The economic contract analogy does not hold up nearly

so well in the case of enforcement of delegation arrangements. Like much of the political

control literature, the theory of delegation assumes that strict, effective enforcement of

control arrangements is a given, like the enforcement of any law. This is not the case.12

12It is not the case for laws in practice either. There is substantial prosecutorial discretion in enforce-
ment. However, judicial deference in administrative law is distinctive in that it incorporates a large body of
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Public Officials are Largely Immune from Lawsuits

First, the claim that public officials may be sued for nonperformance is not literally true.

Federal employees cannot be sued directly for violations of their ‘contractual’ obligations.13

They are immune from the majority of individual responsibility under the law, unlike legal

liability for individual corporate officers, who have no such immunity. In the case of common

law torts (damages caused by individual federal employees in the course of their duties)

federal employees are fully immune: the federal government assumes liability as if it were

the individual in question. Legal defense is conducted by the Department of Justice, at no

cost to the employee. In the event that an issue deals with a constitutional or statutory

violation, government employees enjoy qualified immunity. The Shriver Center’s Federal

Practice Manual for Legal Aid Attorneys notes that qualified immunity will be upheld for

government employees performing discretionary functions “insofar as their conduct does not

violate clearly established statutory or constitutional rights of which a reasonable person

would have known”.14 The courts have most commonly interpreted this point as ‘objective

immunity’: whether the issue violated clearly established law. Qualified immunity serves

as a first-step in legal action, occurring prior to discovery and the preparation of a defense.

This is by no means a minor entitlement. The discovery process, as any lawyer will testify,

is long, arduous, and expensive. Few individuals can survive a discovery process without

assistance, a fact which prosecutors utilize liberally to induce settlements. Federal employees

are free from this form of pressure.

precedent illustrating that legislative delegation arrangements will not be strictly enforced.
13Note that this situation arises only in the case of high-level officials, such as senior civil servants and

political appointees; the analogous private sector case is corporate officers.
14Federal Practice Manual for Legal Aid Attorneys, Jeffrey Gutman (ed.), Sargent Shriver Center on

Poverty Law, 2015, http://www.federalpracticemanual.org/
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Legislators Cannot Practically Sue the Bureaucracy

Second, and more directly relevant to the theory of delegation, legislators face an enormous

burden in establishing standing to sue in the delegated powers equivalent of breach-of-

contract cases (when a legislator feels that the executive branch has failed to perform as

directed). Remarkably, there is almost no precedent for Congressional lawsuits against the

bureaucracy in general, let alone against specific bureaucrats. According to the Congres-

sional Research Service, there has been only a single case in which the Supreme Court has

ruled on the ‘issue of the standing of Members of Congress when they assert an injury to

their institutional authority’ (Shampansky 2001). The case, Raines v. Byrd, dealt with

the line-item veto.15 The plaintiffs alleged that the veto granted the President the power

to damage their votes by altering the content of legislation, inflicting a harm on the value

of their position as Congressmen.16 The Court “held that plaintiffs lacked standing be-

cause their complaint did not establish that they had suffered an injury that was personal,

particularized, and concrete” (Shampansky 2001). In other words, allegations of contract

violation are not sufficient for a legislator to gain standing to sue. A similar case regarding

the War Powers Act (not noted by the CRS in the referenced article) resulted in the same

outcome.1718 Congressmen are, in practice, without strong legal recourse.

The court’s reluctance to authorize lawsuits of this nature amounts to a norm of deferring

to the political process. In Raines v. Byrd, the court stated explicitly that the fact that

the suit was not authorized by a majority of either the House or the Senate was a factor

15Raines v. Byrd, 521 U.S. 811 (1997)
16Interestingly, this case does not consider the federal bureaucracy as such - merely the President as a

competing political actor.
17Campbell v. Clinton, 52 F.Supp.2d 34 (D.D.C. 1999). The CRS highlights eight instances of lawsuits

pursued under the War Powers Act between 1973 and 2012. In nearly all cases, the courts refused to act
on the matter, either because of lack of sufficient knowledge or because a political resolution was technically
possible but was not pursued by the plaintiffs (more relevantly, the cases occured because the plaintiffs

lacked majority support in Congress). War Powers Litigation Initiated by Members of Congress Since the
Enactment of the War Powers Resolution, Michael Garcia, Congressional Research Service Report RL30352,
February 2012, https://fas.org/sgp/crs/natsec/RL30352.pdf

18While these cases deal with the powers of the president against the powers of Congress, they are directly
relevant to the delegation literature. Delegation models, like many models of political control, assume
that federal agencies are conceptually equivalent to the president in practical terms (the well-known A=P

assumption).
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in its decision. In other words, the court prefers not to intervene in what it considers to

be internal legislative matters. However, the phrasing of the decision does imply that a

suit with such authorization might be looked on more favorably. More support for this

possibility is indicated by a 2011 War Powers Act case (Kucinich v. Obama), in which the

plaintiffs argument was dismissed in part on the grounds that the plaintiffs lacked support

of the chamber as a whole, and therefore could not claim institutional injury. Another part

of the plaintiffs’ case was dismissed due to lack of standing.19

When would a legislative majority authorize a lawsuit against the executive rather than

pursuing a legislative solution? Consider a hypothetical scenario in which both chambers of

Congress are controlled by a single party that lacks a filibuster-proof Senate majority. Both

chambers vote to block a particular agency decision. However, the vote is denied cloture

by the Senate minority. In response, rather than attempt a different means of evading the

filibuster, suppose the majority were to authorize a suit on institutional injury grounds as a

substitute for legislative action. While a bit esoteric, this scenario represents the extent of

legal enforcement that exists in practice. In the absence of a majority, the courts will not

grant Congress standing, whereas in the presence of a filibuster-proof majority the majority

party would have no reason to resort to the legal process at all.20

This hypothetical scenario was incompletely tested between 2015 and 2017. The 114th

Congress initiated a suit against the Department of Health and Human Services on the

grounds that the Obama administration’s use of unappropriated funds to pay for a portion

of the implementation of the Patient Protection and Affordable Care Act (cost-sharing

reduction payments to insurance companies) was unauthorized by Congress. The case

(U.S. House of Representatives v. Burwell) was effectively made moot by the election of

President Donald Trump in 2016, whose administration eliminated the spending in question

shortly after his inauguration. However, the decisions in the case do remain of interest. The

19Kucinich v. Obama, Civ. Action No. 11-1096 (D.D.C., Oct. 20, 2011).
20It might not be strictly necessary for a single party to possess a majority in both chambers; certain

elements of the Raines and Kucinich decisions do suggest that a majority in a single chamber (the House)
could be sufficient.
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US Court of Appeals for the District of Columbia ruled in September 2015 that the House

did not have standing to sue over amendments to the law (agency discretion to interpret

the law was upheld against the wishes of the Congressional majority), but that it did have

standing to sue regarding unauthorized spending. In May of 2016, the same court ruled

that the spending in question was not authorized, although the program pertaining to the

spending was. The case was finally settled in December of 2017. The final decision did

uphold the House’s standing, but also prevented it from being binding in future cases. It

remains unclear what impact this decision will have on judicial precedent moving forward,

but it seems apparent that the general principle that legislators are very unlikely to gain

standing to sue the bureaucracy remains strongly in place.

Judicial Deference is Not Equivalent to Contract Enforcement

Third, in the event that a private plaintiff is able to establish standing to sue a federal agency

on the grounds of nonperformance (this requires a plaintiff to have suffered a tangible private

harm as the result of an executive action that was not authorized by the Congress), the

enforcement of delegation contracts is quite different from the enforcement of economic

contracts.21 Even when allegations of a specific agency over-step reach the courts, the

judicial process of statutory interpretation does not provide an easy recourse.

Statutory interpretation is governed by several general principles. By far the most

common derives from the oft-cited Chevron v. Natural Resources Defense Council case,

and is termed Chevron deference (Sunstein 2005).22 The Chevron deference doctrine states

that statutory interpretation challenges must pass a two-step test in order for an agency’s

21Such a framing of standing makes it impossible for any plaintiff to gain standing to sue in the case of
administrative waivers, which impose no direct harms by definition (in fact, the only directly affected parties

are actually made better off through the removal of federal requirements). A legal test of such waivers is
largely excluded from the realm of possibility. For a brief illustration of this point, see: “Can Obama’s Legal
End-Run Around Congress Be Stopped?”, David Rifkin and Elizabeth Price Foley, Politico, January 15,
2014. However, the possibility that a private actor might be indirectly harmed by the granting of a waiver
to a business competitor would represent an intriguing test case.

22Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837 (1984)
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decision to be overturned.23 First, it must be determined that the relevant legislation

speaks clearly and specifically to the issue at hand. If a statute is clear and unambiguous,

the challenge is successful and the agency’s decision is overturned. If a statute is sufficiently

vague, the case proceeds to step 2. In step 2, it must be determined that an agency’s decision

is based on a ‘permissible’ construction of the statute. If so, the courts will defer to the

agency and the decision will be upheld. In plain language, Chevron deference indicates that

the burden of proof falls overwhelmingly on the side of a plaintiff to demonstrate either

that a statute is clear or that the agency’s interpretation is ‘unreasonable’. Given that

courts also defer to agencies on matters of scientific and technical judgment, the bar for an

agency to be over-turned in a statutory interpretation case is quite high.24 This point is of

particular importance to delegation and discretion models, both of which assume that the

legislature has already decided whether or not to defer to agency expertise in the course

of drafting legislation and attempted to legislate accordingly. In a sense, the courts act as

another layer of deference over and above that theoretically doled out by Congress.

In practice, the willingness of the courts to strictly enforce legislative delegation has

been limited. Most judges have tended towards a broad interpretation of statutes, granting

agencies substantial leeway in determining what is and is not permissible. Empirical research

on the matter has demonstrated that agency decisions are upheld approximately 70% of

the time, across a variety of different legal doctrines and policy domains (Pierce 2011).25

Congressmen may, of course, pass laws clarifying disputed points, if they so desire, but this

is a weaker level of control than theories of delegation and political control tend to imply.

Ex-ante control theories suggest that strategic delegation has a substantive, independent

23Although note that some scholars argue that, in practice, there is only one step (Stephenson and Ver-

meule 2009)
24In particular, an agency’s ‘scientific methodology is owed substantial deference.’ See Gifford Pinchot

Task Force v. U.S. Fish and Wildlife Service, 378 F.3d 1059, 1066 (9th Cir. 2004). This quote is especially
notable as it incorporates Daniel Carpenter’s classic example of a proactive bureaucrat: Gifford Pinchot
(Carpenter 2001).

25Of course, this result might also suggest merely that agencies are exceptionally good at interpreting
the law and adhering to existing precedent. There is truth to this interpretation. Nonetheless, it seems
suggestive that agency win rates are so high across a variety of disparate interpretation regimes, time periods
and policy domains. One might expect a more varied set of outcomes in a world of hard-look scrutiny rather
than deference.
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binding force. If this requires that a future (ideologically distinct) Congressional coalition

act ex-post on behalf of the designing coalition, it is somewhat unclear just how uniquely

efficacious ex-ante controls are, in isolation of the current principal’s ex-post will to act.

The stronger claim seems to be that, at best, ex-ante controls may provide tools for ex-post

actors inclined to utilize them. This framing does not suggest that ex-ante actions are

entirely useless, although it does indicate that the weight of action falls almost entirely on

the enforcing Congressional coalition.26

1.2.4 Conditional Political Control

Models of conditional control, while rooted in the positive political control tradition (and

specifically in ex-post control), innovate by specifying the limits of legislative influence, in

part by recognizing the implications of dynamic agency decision making.

The previous section’s discussion of the legal system’s practical interpretation of delega-

tion arrangements highlights the importance of ex-post legislative responses and places the

burden of action on Congress. It suggests that strong enforcement of delegation contracts

cannot be reliably outsourced to the courts. The theory of conditional Congressional con-

trol of the bureaucracy, developed by Charles Shipan (2004) is well-suited to this reality.

Shipan’s conditional control model states that federal agencies are relatively agnostic in

regards to past delegation arrangements, but responsive to the political environment they

face in the present. An agency that expects an unfavorable legislative response to result

from a course of action will not undertake that action, at least not at that particular time

(Shipan 2004). In the context of delegation models, conditional control provides insight

into how agencies prevent the crucial third step - enforcement - from taking place. As this

chapter has discussed, the legal advantages afforded to agencies implies that for enforcement

to be done right, Congress must do it itself.

26An exception is any circumstance in which the coalition enacting ex-ante controls places specific, explicit
requirements into law. This is less common in practice than the literature seems to imply, but can produce
results. Chapters 4 and 5 provide some indication that explicit binding constraints are efficacious and
implicit constraints are not.
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In Shipan’s framework, a strategic agency leverages preference divergence between the

floor of the legislature and the relevant committee to extend the reach of its discretionary

powers. An agency is able to strategically design a policy that differs from the legislature’s

preferences, to the extent that the legislature is divided. Chapter 2 will discuss this model in

detail but, in brief, the model suggests that, in order for Congress to respond to an agency

decision ex-post, a committee must initiate the response, which the floor will amend. As a

consequence of this design, the committee possesses ‘gate-keeping’ powers and the agency

obtains a certain level of strategic autonomy. If the committee prefers an agency’s proposal

to the floor’s preferences (the committee cannot enact its preferred policy independently)

it will not act (it will ‘gate-keep’) and the agency’s decision will go unchallenged.

Unlike theories of ex-ante control, the model makes no assumptions about the existing

state of delegated powers. The agency has no specified constraints, beyond the current

positions of political principals. This does not mean that the model assumes that delegation

is irrelevant: it merely addresses the particular case of bureaucratic policy-making inside an

existing delegation regime. Conceptually, it is agnostic regarding the ability of agencies to

exceed such constraints. Moreover, unlike prior theories of ex-post political control, Shipan

observes that the particular configuration of political principals can be consequential in the

degree of control that is possible. Whereas earlier theories tended to treat the Congress as a

monolithic entity, Shipan observes that divisions between the committee (conceptualized as

the primary political principal for a given agency) and the floor (the ultimate policy maker

in the Congress) can weaken the ability of the legislature to exert political authority. The

model makes a powerful point about agency decision making: the political environment

determines the extent to which agencies are empowered to utilize discretionary powers.

The conditional control model has helped to inspire an emerging literature on strate-

gic bureaucratic decision making, independent of the theoretical constraints of delegation.

While few studies have literally adopted Shipan’s model (MacDonald 2009 is one example,

as is this dissertation, to a degree), the approach to analyzing agency decisions it implies
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has been adopted by researchers including O’Connell (2008, 2011), analyzing the impact of

presidential transitions on agency rulemaking; Gerson and O’Connell (2011), analyzing reg-

ulatory delays; Acs and Cameron (2013), analyzing the impact of executive review on agency

regulatory production; Acs (2014, 2015), analyzing agencies’ strategic usage of statutory

authority; and Potter (2013, 2014, 2019), analyzing the role of strategic timing and pro-

cedural discretion. McGrath and Boushey (2019) find evidence that divided governments

in the American states are associated with increases in the volume, content and breadth

of state rulemaking activity. Furthermore, the authors find that this effect is strongest in

states where legislatures lack the ability to veto regulations (McGrath and Boushey 2019)

Each of these studies emphasizes the importance of strategic timing in agency actions and

highlights the significance of an agency’s evaluation of its current political environment in

the process of reaching decisions. The focus of agencies should therefore be on the extent

to which they might expect to enjoy deference from the political environment (O’Connell

2008; O’Connell 2011; Acs and Cameron 2013; Acs 2014; Acs 2016; Potter 2015; Potter

2017; Potter and Shipan 2019).

1.2.5 Bureaucratic Autonomy

The final branch of research relevant to the theme of proactive discretion deals with bu-

reaucratic autonomy. The strongest voice in this area is undoubtedly Daniel Carpenter,

whose 2001 Forging of Bureaucratic Autonomy essentially created the sub-field. Carpenter

argues that federal agencies develop autonomy through policy entrepreneurship, by devel-

oping new programs and/or modifications to existing programs that promote their goals

more effectively. Central to this idea is the notion that agencies succeed (or fail) in this en-

terprise when they successfully develop a ‘politics of legitimacy’, prominently by becoming

privileged information providers to legislative actors (capacity-building) or by becoming

credible voices on issues relevant to the agency (reputation-building). Effective agencies

come to be seen as authoritative voices in their fields, which makes them powerful policy
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experts worthly of substantial deference (Carpenter 2001; Carpenter and Krause 2012; Moar

and Sulitzeanu-Kenan 2013). The influence of agencies on committee drafting, noted in Sec-

tion 1.2.3, reinforces this point. A stronger politics of legitimacy and a greater reputation

for expertise should enhance the extent of committee deference to agency officials.

The exact meaning of bureaucratic autonomy is of importance to this section. Re-

searchers steeped in the positive political control tradition tend to speak of autonomy very

differently than those grounded in Carpenter’s research program.27 To draw out the dif-

ference, consider Huber and Shipan’s Deliberate Discretion, a well-known work on bureau-

cratic discretion. The sub-title of the book is “the institutional foundations of bureaucratic

autonomy”. However, the authors argue that bureaucracies do not have autonomy (in Car-

penter’s sense), but rather levels of discretion granted by a strategic legislature (Huber and

Shipan 2002). This argument places the authors squarely in the ex-ante control tradition.

Carpenter, in contrast, argues that bureaucratic autonomy “prevails when a politically

differentiated agency takes self-consistent action that neither politicians nor organized in-

terests prefer but that they either cannot or will not overturn or constrain in the future”

(Carpenter 2001). This definition is distinctly different from that implied by Huber and

Shipan and does much to carve out a unique position for autonomy. From the standpoint of

this dissertation the latter half of Carpenter’s definition is particularly relevant. Proactive

discretion is, in large part, the art of devising actions that political overseers can not or will

not overturn.

Note, however, that autonomy is not incompatible with the theory of agency decision

making implied by Shipan’s model of conditional Congressional control. The main scenario

of interest in the conditional control model, in which the agency induces the committee

to gatekeep by strategically electing to enact a decision that the committee prefers to the

floor’s likely amendment, is precisely an action that politicians cannot overturn.28 The

27To some extent this divide is a difference between fields; political control theorists are nearly all
economists or political scientists using techniques developed by economists, whereas Carpenter’s approach
to the bureaucracy balances influences from history, administrative law, and public administration.

28Presumably it is also self-consistent, although that is a more nuanced question that the model does not
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agency is influenced by political conditions without being wholly bound by them. Of fur-

ther interest, Carpenter utilizes the language of deference extensively in his consideration of

successful autonomy development. In order to persuade politicians to defer to them, agen-

cies must produce broadly recognized benefits and construct supporting coalitions which

make it costly for politicians to resist. This is a powerful descriptive theory for bureaucratic

policy entrepreneurship and does much to explain the current form of the federal bureau-

cracy. Federal agencies today routinely interface with allied interest groups and promote

themselves as unique policy experts by hiring large staffs of technically skilled employees

and publicizing their research efforts. Carpenter’s theory explains these efforts exceedingly

well.

1.3 A Theory of Proactive Discretion

A theory of proactive discretion falls somewhat between Shipan (2004) and Carpenter (2001)

in terms of implications for bureaucratic decision making. Carpenter’s work suggests a long-

term agency strategy, in which officials must spend years (if not decades) building capacity,

establishing their reputations, and developing supporting coalitions. In contrast, Shipan’s

work deals with short-term legislative decisions to enforce existing levels of discretion. The

agency, in turn, would be considerably more focused on the more immediate outcomes of

legislation than on larger considerations of capacity building. Shipan’s model of conditional

control draws out this point by suggesting that agencies are able to manipulate political

differences in the legislature in order to obtain better policy outcomes, although the model

is interpreted as a weakness of control rather than as evidence of agency autonomy.

As noted in the prior section, Shipan’s theory of conditional control can be read as a

model of when agencies are more or less likely to undertake actions displaying bureaucratic

autonomy. This interpretation shifts the focus of the model away from Congress and towards

the agency. It also highlights a particular point of interest that is incompletely specified

directly address.
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in Carpenter’s work: why do some agencies seem not to pursue autonomy? It is possible

that Carpenter would suggest that variations in autonomy-seeking behavior are the result

either of circumstance or, more likely, of the particular personalities present in agency

leadership. The theory of bureaucratic autonomy is as much a theory of individuals as a

theory of institutions: agencies require innovative, entrepreneurial leaders in order to drive

their pursuit of autonomy. When these leaders fail to materialize (or retire without being

replaced by a comparable figure) agency autonomy is liable to stagnate.

Proactive discretion integrates conditional control and bureaucratic autonomy by em-

bedding the former’s emphasis on institutional effects and short-term political conditions

with the latter’s emphasis on agency decision making and policy entrepreneurship. The

theory has seven core elements, discussed in the remainder of this section.

1.3.1 General Assumptions about Agencies

The concept of proactive discretion is built around seven underlying assumptions about

agencies, their structure, and their nature. These are intended to be relatively non-

controversial, a priori claims which will drive theoretical and model development decisions

throughout this dissertation.

Agencies are Mission-Focused

Agencies are best conceptualized as mission-focused, in that they prefer to achieve their

policy goals in the best way possible, as determined through internal decision making pro-

cedures.29

This point is derived primarily from Carpenter’s work on bureaucratic autonomy, al-

though a rich literature in public administration also highlights the significance of mission

to agency officials. Carpenter’s autonomy-seeking bureaucrats are not budget maximizers

29I am aware that ‘agencies’ do not literally act. The phrasing is for convenience and readability. Feel
free to substitute ‘agency leadership, as influenced by internal culture, norms and expert subordinates’ as
needed.
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and do not necessarily seek more power. Rather, they are primarily interested in iden-

tifying strategies to advance the agency’s ability to achieve its goals, as they see them.

Granted, this behavior may often correlate quite well with power-seeking behavior and

budget-maximizing. As Anthony Downs observes in his typology of bureaucrats, the states-

man type (a bureaucrat struggling to maintain loyalty to the public good, understood as

producing the best outcomes for society as a whole) tends to converge towards the advocate

type (a bureaucrat inclined to promote policies within their jurisdiction). One requires

budgets and power to achieve goals (Downs 1967). The relevant point, however, is that

agency decisions cannot easily be reduced to a straight-forward calculus of seeking more

resources. The EPA is unlikely to push to insert itself into telecommunications policy, how-

ever much money there might be in the field. It is inconsistent with the agency’s mission

and established expertise.

Agency employees also self-select into their organizations, suggesting at least a minimum

degree of alignment with the agency’s mission, broadly understood. While it is perhaps ask-

ing to much to expect any given EPA employee to be able to quote the agency’s authorizing

statute, it is certainly plausible to suggest that the typical EPA employee is far more liable

to be concerned with protecting the environment than the average American.

Agencies Prefer More Autonomy to Less

Autonomy, in this usage, denotes the possession of greater control over internal operations

and policy outputs. Following Carpenter, in addition to a wealth of research on the impli-

cations of excessive interference with internal experts (e.g. Gailmard and Patty 2013), we

should expect agencies to prefer more autonomy to less (Carpenter 2001; Gaillmard and

Patty 2013). Autonomy, to stress again, does not necessarily demand more resources or

more power, although autonomy and resources often track one-another. Agency leaders

might well be resistant to taking on new responsibilities that strain their organization’s

existing mission and subject the agency to wider oversight powers (Wilson 1989).
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In condensed form, we should not expect agencies to happily welcome the interference

of non-expert legislators in their internal operations.

All Agencies Possess At Least Some Autonomy

In addition to preferring more autonomy to less, this project suggests that agencies possess

at minimum partial autonomy over their decisions (phrased differently, political control is

never perfect). Carpenter’s definition of autonomy (Section 1.2.5) is a strong one. It requires

an agency to be ‘politically differentiated’, to possess unique capacity, and to build a strong

political coalition supporting its work. Of these points, political differentiation is most

relevant. In order to be autonomous, an agency must be largely free from influence from

political principals (the Congress, the president) and interest groups, particularly lobbyists.

On the former point, there is a wealth of research in positive political control demonstrating

that agencies are not 100% free from the influence of political principals (see Sections 1.2.1

and 1.2.2). While latter sections also suggest that this influence may not be as powerful

in practice as some studies have indicated, a strong theory of autonomy would demand a

great deal of independence from politics.

The interest group assumption is also debatable. Significant recent work on bureaucratic

discretion places substantial weight on interest group influence. For example, Webb-Yackee

and Webb-Yackee (2006) argue that corporate comments recieve more attention than non-

corporate comments and Potter (2015) argues that interest group interactions contribute

to agency rulemaking decisions (Webb Yackee and Webb Yackee 2006; Potter 2015). This

line of research can be thought of as an empirically reinforced resurrection of Lowi’s original

research program on bureaucracy, which placed substantial weight on the ability of interest

groups to influence federal agencies. The literature is also substantively aligned with public

choice economics, which places a strong emphasis on the analysis of rent-seeking behavior

and regulatory capture (Stigler 1971; Carpenter and Moss 2013).

This dissertation does not consider interest groups explicitly. However, in a sense, one
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can conceptualize agency leadership decisions as a function that incorporates subordinate

viewpoints, technical details (both internally-generated and derived from interest-group

comments), general beliefs about the policy domain in question, and other external influ-

ences. The measured policy position of an agency is a function of these influences. Future

research (discussed in the final chapter of this dissertation) will address this in more depth

and consider possible means of integrating organized interests into the overall framework.

Nonetheless, partial autonomy is a reasonable expectation. Rather than total political

differentiation, partial autonomy implies the ability and inclination to form independent

policy judgments and to draw on internal resources to support them. There is substantial

empirical and anecdotal support for this claim. For one, it is demonstrably the case that

agency political preferences do not align perfectly with political overseers (see Chapter 3 for

details). Furthermore, it seems apparent that the general population of agency employees

is not equivalent to a random sample of the citizenry. To the best of my knowledge, every

study of the political preferences of federal employees finds that federal employees tend to be

at least somewhat more ideologically liberal and/or politically aligned with the Democratic

Party than a randomly selected sample of Americans (Clinton and Nixon 2012).30

Chapter 3 of this dissertation suggests that the typical federal employee during the

period studied is best characterized as a moderate liberal (see B.1 for a brief summary of

the distribution of political contributors in the federal government). “Moderate liberal”

indicates a DW-NOMINATE D1 score of roughly -0.3; negative DW-NOMINATE scores

are typically interpreted as liberal ideology, by convention (Poole and Rosenthal 1997).31

Capture is an ever-present concern, but it would be somewhat excessive to suggest

that the majority of agencies (or any given agency) has ever been completely captured

by industry, particularly in the modern political era (post-1970). Changes in the nature

30A brief review of contribution data by the Washington Post also finds that federal employees are more
likely to donate to Democrats, in line with the data discussed in Chapter 3. ”What campaign contributions
tell us about the partisanship of government employees“, Phillip Bump, Washington Post, December 27,
2018.

31In the 113th Congress, Rep. Ron Kind (D WI-3) is the nearest legislator to this figure.
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of regulation following reforms in the late 1970s and early 1980s (see, for example, Wilson

1980) eliminated or severely weakened ‘economic’ approaches to regulation, typically defined

as overt regulation of an industry’s economic decisions, in favor of ‘social’ approaches to

regulation, typically defined as an emphasis on the risks and impacts associated with an

industry, such as health and safety standards (Wilson 1980; Winston and Crandall 1994).

One consequence of these reforms was to break up classic cases of capture, such as the

Civil Aeronautics Board, and decentralize regulatory decision making across a larger set of

agencies.

Heclo (1978) refers to this as a shift away from highly focused networks of insiders and

towards issue-networks, in the context of policy influence (Heclo 1978). From the perspective

of capture, it is considerably more difficult for a given industry to exert influence over

several large agencies and a number of smaller agencies, each of which can impact their

operations in different domains. To return to the airline case, while the Federal Aviation

Administration (FAA) controls air safety and traffic control, the Department of Labor has

authority over employee working conditions and labor relations issues and various agencies

possess some authority over fraud and price-fixing investigations (prominent the Federal

Trade Commission, in the case of investigating monopolies). Moreover, the reduction of

government-supported industrial oligopolies also reduces the ability of industries to act

as unified actors. Delta does not always have the same incentives as United and the firms

cannot always share the same lobbyists, although some collaborate within trade associations

where their interests do align. In short, the costs of capture have risen substantially over

the past several decades, and it is unclear whether comprehensive capture is truly feasible

in many cases.32

32A recent edited volume (Carpenter and Moss 2013) does illustrate some examples, and I am in no way
attempting to claim that capture is no longer a concern; in fact, I said the opposite at the beginning of
the paragraph. However, I am claiming that capture is not the single dominant concern of agency decision
making. Agencies have the ability to form their own judgments and are much more able to resist capture
than in the past. They are, in Carpenter’s phrasing, differentiated from regulated entities, at least to a
degree.
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Constraints on Agencies are Fuzzy

Agencies are subject to certain political and legal constraints. However, these constraints

cannot be expressed as strict boundaries: they are contestable (and frequently contested).These

constraints include, but are not limited to: their authorizing statutes, as enforced by the

courts according to existing legal standards of judicial deference; embedded political ap-

pointees, generally understood to be beholden to the president; embedded oversight em-

ployees (Inspectors General) empowered to report on potential waste and/or problematic

conduct; Congressional oversight, including hearings, information requests, Government

Accountability Office reporting, and more. This list makes one wonder how agencies man-

age to produce anything at all. It is one of the many ironies of government that the single

most regulated industry in the United States is, very likely, the federal government itself.

However, in spite of (and in part because of) the variety of potential restrictions that

could be imposed on a given agency at a given time, practical constraints can be extremely

nebulous. The most obvious lines are not crossed (the EPA would not be allowed to branch

out into food safety inspections), but within the policy domains available to a given agency

there is a great deal of uncertainty regarding what actions are and are not legally permissible

and politically acceptable. Politics is the ‘art of the possible’, both inside and outside the

legislature. The single largest piece of evidence for the claim that practical constraints on

agencies are extremely nebulous is the nature of judicial deference. The plain text of law

plays a role in legal evaluation (Chevron Step 1 is concerned exclusively with the clarity of

the law in the context of the policy under consideration), but only as one of many factors

to be considered in evaluating a given policy. In the case of non-Chevron eligible actions,

‘Skidmore Deference’ typically prevails, which carries a weaker burden of proof and does not

explicitly consider legislative text in determining whether to grant deference to an action,

although the action must be covered under a statute the agency administers.33 This is what

33This understanding derives from U.S. V. Mead, which formalized the standard that, in the event that
an action does not strictly carry the force of law and is therefore ineligible for Chevron Deference, Skidmore
Deference would prevail. In brief, Skidmore requires a court to consider the following factors in evaluating a
decision: the thoroughness of the agency’s investigation; the validity of its reasoning; the consistency of its
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‘obvious lines’ is meant to suggest. Many authorizing statutes amount to statements of the

agency’s mission and enumerate several relevant formal powers, leaving substantial latitude

for discretion.

Agencies Are First-Movers in policy-making

To some extent, this point depends on one’s perspective. Legislature-focused studies (much

of the literature on political control of the bureaucracy) naturally begin their analyses with

the legislature, court-focused studies begin with the courts, etc. This is quite understand-

able. In the former case, it is literally true that (in the United States) agencies cannot

exist until created by the Congress. However, this dissertation is primarily concerned with

bureaucratic decision making, conditional on the existence of a given bureaucracy.

After an agency is created, it possesses certain authorities and the ability to exercise

certain powers. These may be clearly specified or relatively open-ended. Whatever the

case, the use of these powers is in the hands of agency leadership, subject to existing

political and legal constraints. Agencies possess a first-mover advantage in that they are

fully empowered to make decisions and promulgate rules and regulations without awaiting

explicit authorization.34 Agencies are not only differentiated from regulated entities; they

are differentiated from politics.

Overseers are Seldom Synonymous with Delegators

Think of this statement as a variant of A! = P . As Shipan (2004) and others observe, it

is not reasonable to assume that a given agency (A) is politically identical to the president

(P ). It is an analytical convenience, not a realistic assumption. It is similarly unrealistic to

assume that political overseers (enforcers of the state of delegated powers) are the same as

interpretation over time; and, other persuasive powers of the agency. Like many judicial tests, the Skidmore
standard is subject to a great deal of interpretive ambiguity. Skidmore v. Swift & Co., 323 U.S. 134 (1944).

United States v. Mead Corp., 533 U.S. 218 (2001).
34Agencies typically prefer to ask for forgiveness (through the courts) rather than permission (through

Congress).
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the delegators who designed the state of delegated powers. In practice, the sheer time lag

between enactment of legislation empowering an agency to engage in some form of policy-

making and the actual implementation of the relevant policies ensures that the principal-

agent relationship relevant to the passage of legislation is in no way comparable to the

principal-agent relationship relevant to the enforcement (if any) of the implemented policy.

Perhaps this point is also merely a matter of perspective. However, the perspective is

quite significant if one intends to suggest that strategic delegation translates directly into

practical political control. More so if one is not satisfied that the courts will strictly enforce

legislation in favor of the Congress who drafted a given set of delegation arrangements.

The general literature on political control is not wholly blind to this problem: it is

generally termed ‘bureaucratic drift’, which is treated as a component of the principal-

agent problem inherent to political control (McCubbins, Noll, and Weingast 1987). As

discussed in Section 1.2, this general framework helped inspire ex-ante control research. As

drift is a known problem, the dilemma of the principal (Congress, typically) is to design

structures to mitigate drift. Similarly, Congress faces the problem of ‘coalitional drift’, in

which legislation is over-written by subsequent coalitions (Horn and Shepsle 1989). The

interactions of these two forms of drift create substantial issues for the principal (Congress

in this case). In order to exercise ex-ante control, a Congress must pass a well-designed law

and rely on an uncertain future coalition to enforce it. Section 1.2.3 suggested that this is

typically a very problematic assumption that cannot be evaded by recourse to the courts.

Agencies are Strategic Actors

Finally, we should expect agencies to be strategic, politically self-aware actors. This point

does not require much elaboration; either an agency is naive and unable to evaluate its

political circumstances reliably or it is not. This dissertation assumes the latter.

There would be some interest in analyzing the implications of variations in agency polit-

ical intelligence. Perhaps some agencies invest more heavily in knowledge of the legislature
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and of practical politics, and perhaps this grants them some advantages in policy-making.

However interesting, this possibility is beyond the scope of this dissertation.35

1.3.2 Defining Proactive Discretion

Given these components, think of an agency as an organization endowed by Congress with

a certain ‘stock’ of discretion upon its creation, and perhaps updated with subsequent

re-authorizations. The boundaries of this stock of powers are fundamentally ambiguous.

The logic of bidding for discretion implies that agencies may leverage this ambiguity to

advance desired policies, potentially growing the agency’s stock of discretion. A given bid

might make use of existing discretion in such a way as to strengthen the agency’s hand in

future conflicts regarding the actual limits of its discretion. This can take the form of an

explicit legal action defending a contested decision, in large cases. In smaller cases, bids

may simply represent the gradual development of precedent for the existence of discretion

through repeated use over time. If a particular form of discretion is routinely utilized by

agencies, and if these actions are tacitly accepted by political overseers, it becomes difficult

to claim that similar uses are surprising or unusual in future cases. The courts consider

legislative as well as judicial precedent. A long-established practice, even if lacking clear

legal justification, becomes something resembling law in practice, if not law in fact.

Building on this foundation, we can define proactive discretion, broadly, as strategically

undertaken substantive or procedural actions that have the potential to expand the scope

of an agency’s existing discretionary authority. It is important to reiterate that bids for

discretion need not be earth-shaking events. While prominent court cases gain the bulk

of attention, smaller, everyday decisions also have their impact on the overall stock of

discretion. Think of this as ‘banal proactive discretion’, the discretion of the everyday.36

35This dissertation does imply that agencies more subject to volatility in political deference (more partisan

agencies, essentially) should be more likely to cultivate political intelligence.
36The allusion here is to Micheal Billig’s concept of ‘banal nationalism’, referring to the small, everyday

representations of the nation that contribute to a shared sense of national belonging. The concept is intended
to differentiate commonplace nationalism from extremist variants (Billig 1995). Just as strong national
ideologies are reinforced over time by everyday repetition, small acts of proactive discretion may strengthen
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Proactive bids for discretion come in two main varieties, in addition to size and scope.

Think of these as procedural bids and substantive bids, respectively. A substantive bid

for discretion is a legislative agency action (as distinguished from informal agency actions).

In large cases, these bids are likely to result in legal action and a Chevron deference case.

In small cases, the decision is unlikely to make it to the courts, but will contribute to

an ongoing body of practical precedent regarding how discretion may and may not be

utilized. A procedural bid for discretion, on the other hand, revolves around the means

by which an action is promulgated. Size in these cases is conceptually identical to size in

substantive bids; it depends on the scope of the decision and the costs to affected parties.

Use of procedural discretion typically involves an agency taking actions that avoid either

the ‘normal’ notice and comment rulemaking process or Congressional attempts to enforce

procedural constraints (such as statutory regulatory deadlines).

A given rule can fall into multiple categories. However, an agency is also unlikely to

make large substantive and procedural bids for discretion simultaneously. The courts con-

sider an agency’s rulemaking process as a component of its deference decision, and an

agency making a substantive bid for discretion would be wise to carefully follow all estab-

lished procedures strictly, so as to maximize their chances of a favorable ruling. Exercising

procedural discretion consistently over a long period of time can weaken the strength of

procedural requirements. Chapter 5 discusses one possible example of this phenomenon in

regulatory deadlines: given agencies’ consistent failure to meet deadlines and Congresses’

consistent failure to care, the courts have taken a very lenient approach to enforcement.

The strength of statutory deadlines as a tool of political control has been undermined by a

long pattern of ineffectiveness.

Table 1.2 briefly summarizes these distinctions. Several of the cited examples will reap-

pear later in this dissertation. The case discussed earlier in this chapter (Michigan V.

EPA) is a large claim, and a strong example of a substantive bid for discretion. The EPA’s

and grow an agency’s stock of discretionary powers.
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policy decision entailed billions in economic costs and introduced sizable new regulatory

authorities. Small examples of substantive discretion are exemplified by information col-

lections (discussed in detail in Chapter 4). Collections impose burdens on individuals and

businesses, and these burdens can be altered either through legislative mandate or through

agency discretion. Changes to existing collections, in this framework, represent small bids.

Each individual collection is likely to be trivial in nature, but taken together these small

acts gradually contribute towards the broader body of precedent around agency discretion.

Regulatory guidance is increasingly prominent among examples of procedural discretion.

Guidance documents can include items such as opinion letters, formal policy statements, or

even the act of responding to questions from regulated entities over the telephone. Each of

these actions represent a non-binding (theoretically) interpretation of existing rules which

can, in practice, have the force of law, should the agency elect to enforce a rule based on

principles articulated in guidance. Section 1.3.3 of this chapter discusses one example of the

means by which guidance documents can be treated as binding law (the case of the FCC

and Net Neutrality). For the moment, however, consider the general practice of leveraging

guidance documents to make policy. Unfortunately there is no clear inventory of regu-

latory guidance documents (let alone historical data encompassing documents issued and

rescinded), but case study research suggests both that guidance documents are substantially

more numerous than conventional rules and that their use has increased over time (Stack

1992; Whisner 2013).37

37The only effort at a comprehensive accounting of guidance documents I was able to find was an informal
review by Clyde Wayne Crews, of the Competitive Enterprise Institute. He in no way claims that this is a
complete effort. This is a strong opportunity for future research.
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Table 1.2: General Varieties of Proactive Discretion

Type / Scope Small Large

Substantive
Information collection changes

(Ch. 4)

FDA tobacco authority claim
(1996); Michigan V. E.P.A.

(2014)

Procedural

Minor guidance documents;
trivial missed regulatory

deadlines (Ch. 5); use of interim
or direct final rules rather than

notice and comment (Ch. 6)

Major guidance documents (e.g.
FCC Internet principles);

significant missed regulatory
deadlines (Ch. 5)

Guidance documents represent bids for discretion in that they circumvent the designed

rulemaking process, as specified by the Administrative Procedures Act, in favor of faster,

less transparent, more autonomous decision making procedures. This practice represents

an effective avoision of political (and specifically Congressional) control.38 Interim and

direct rules are another means of avoiding the normal notice and comment rulemaking

(NPRM) process, and can similarly be categorized as an example of a procedural bid for

discretion. NPRMs are subject to relatively strict requirements (demanding, among other

things, multiple opportunities for the public to provide comments which, if substantive,

must be addressed), which can be bypassed, either temporarily or permanently, through

the use of direct and interim final rules.39

Finally, agency responsiveness to statutory regulatory deadlines represents a slightly

different form of procedural discretion. Statutory deadlines are a straight-forward attempt

at political control: Congress passes a law stating that agency a must complete policy x

by time t. A persistent failure to comply with these deadlines implies diverging priorities:

the agency does not wish to deviate from internally developed time lines and procedures

38The term avoision looks strange, but has precedent in debates over tax evasion. Tax evasion is an illegal
effort to avoid tax liability. Tax avoidance is a legal effort to do the same. Tax avoision is a gray area.
Guidance documents are not unlawful, but neither are they a clear part of the defined practice of rulemaking.

39The courts have established specific exemptions that, in theory, an agency must claim in order to use
these procedures. As in many of the controls discussed in this dissertation, it is unclear how frequently these
exemptions are explicitly claimed and/or checked.
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to accomodate Congressional mandates, many of which do tend to be unrealistic (Atherley

2015b). The relative ineffectiveness of deadlines as a tool of political control is a further

piece of evidence for agency autonomy; a politically differentiated agency is arguably much

more likely to be able to resist efforts at manipulating internal decision making procedures.

Within the framework of this theory, calculated non-compliance with deadlines is a case of

proactive discretion.

1.3.3 Proactive Discretion in Practice

This section briefly discusses a large illustration of the general principles of proactive dis-

cretion: the Federal Communications Commission’s (FCC) use of regulatory guidance to

promulgate Net Neutrality regulations without utilizing official rulemaking procedures. In

this example, the FCC attempted to make a strong bid for substantive discretion. Inter-

estingly, it also combined a procedural and substantive bid in this case. The outcome was

not favorable to the agency, although the policy in question was eventually implemented by

other means.40

The case of the FCC, the Communications Act of 1934 (amended by the Telecommuni-

cations Act of 1996) and Internet regulation is a interesting example of an agency utilizing

proactive discretion.41 The legislature of 1996 (let alone 1934) could not have predicted

the emergence of the Internet as a vast medium of communication and commerce. The

existing regulatory structure was, as a result, poorly situated to incorporate the Internet.

The FCC’s first legal foray into Internet regulation began in 2008, when the agency ini-

tiated legal proceedings against Comcast for violating a 2005 ‘Internet Policy Statement’

clarifying the commission’s principles for an open Internet.42 The case also highlights how

agencies can utilize informal ‘guidance documents’ to impose quasi-legal restrictions. The

40And subsequently retracted following a change in partisan control of the presidency. Discretion giveth
and taketh away.

41For background on the Act, see the FCC’s summary page, which consolidates the full-text of the Act
and associated proceedings: https://transition.fcc.gov/telecom.html. The act itself is cited as: Telecommu-

nications Act of 1996, Pub. LA. No. 104-104, 110 Stat. 56 (1996).
42FCC Policy Statement 05-151, Released Sept. 23, 2005.
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FCC’s initial statement was not obviously a binding regulation: it did not pass through the

commission’s standard rulemaking procedures, nor did it make explicit claims about binding

responsibilities under the law, which was silent on the commission’s authority. Nonethe-

less, it is apparent that the commission intended the statement to be binding, given that it

treated its policy statement as an enforceable dictate.

In a press release announcing the Comcast lawsuit, commission Chairman Kevin Martin

stated, “We begin by affirming that the Commission can and will enforce the Internet

Principles. This should come as no surprise. Three years ago the Commission declared

that it would not hesitate to act if faced with evidence that a provider was violating the

principles.”4344 Comcast immediately challenged the FCC’s standing, arguing that the

agency had no authority to engage in regulation of the Internet. Comcast won this case in

2010.45 In response, the FCC elected to re-classify the Internet as a public utility, bringing

it under the purview of the 1934 (1996) Communications and Telecommunications Act and

allowing the agency to assume the regulatory authority it has been denied under the 2010

case.46

The FCC’s efforts highlight the vagaries of delegated powers at the margins and provides

43Press Statement of Chairman Kevin J. Martin, Re: Formal Complaint of Free Press and Public Knowl-
edge Against Comcast Corporation for Secretly Degrading Peer-to-Peer Applications; Broadband Industry
Practices, WC Docket No. 07-52, https://apps.fcc.gov/edocs public/attachmatch/DOC-284286A2.pdf. See
also: Press Statement, Commission Orders Comcast to End Discriminatory Network Management Practices,
https://apps.fcc.gov/edocs public/attachmatch/DOC-284286A1.pdf

44The cited document is also an excellent illustration of coalition-building, in the Carpenter sense; it
immediately attempts to frame the issue as a consumer-advocate (the FCC) standing up to a large company.
The release is an explicit appeal to consumer skepticism about the power of large telecommunications firms:
it opens by suggesting that manipulation of Internet speeds is the equivalent of the post office opening your
mail, which is not the most apt analogy, to say the least.

45Comcast Corporation v. Federal Communications Commission and United States of America, U.S.
Court of Appeals for the District of Columbia Docket No. 08-1291, Decided April 6, 2010.

46Among a number of informative comments by FCC Chairman Tom Wheeler, is the following: “Congress
obviously has a role. They write the statutes that we operate under. We are working to introduce the
gold standard in terms of open Internet rules. My hope is that Congress can react to it. My hope is
that they will turn around and turn our regulation into statute, which would make the whole lawsuit
question moot – because Congress would have decided.”. “FCC chief on solving the Open Internet puzzle”,
Marguerite Reardon, CNet, January 14, 2015, http://www.cnet.com/news/net-fix-fcc-chief-on-solving-the-

open-internet-puzzle-q-a/. While Wheeler, as a political appointee, has the legal right to make these kinds
of clear statements of advocacy, it is difficult to argue that the commissions actions represent anything other
than a strong push to drive legislative action in response to bureaucratic policy decisions.
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a useful example of proactive discretion in action. The original legislative arrangement that

granted the agency authority to monitor and oversee communications was not obviously

applicable to the Internet. However, the FCC elected to make a leap. Whether or not the

FCC was actually delegated the power to enact policies such as ‘Net Neutrality’ remains

contested as of this writing.47 The relevant point is that the true scope of an agency’s

delegated power is contested and seldom clear.

The progression of the FCC’s actions also highlights an experimental component of

proactive discretion: the commission first issued a tentative statement establishing princi-

ples that may or may not have been legally valid. The commission then identified a test-case

for those principles, challenging a specific action undertaken by an affected party. Following

a legal defeat, agency officials elected to explicitly claim expanded formal authority over the

Internet, whereas the agency had originally relied on informal principles. The FCC’s proac-

tivity in pushing against the bounds of its discretion has been the driver in the discovery

process.48

In addition to raising a number of intriguing regulatory issues that are beyond the scope

of this dissertation, the FCC’s experiments with Internet regulation effectively highlight the

features underlying the concept of proactive discretion.

1. Agencies are best conceptualized as mission-focused. The FCC’s decision making on

Net Neutrality certainly appears to be driven, at least in part, by the agency’s sense of

itself as telecommunications regulator and consumer advocate. Traditional telecom-

munication regulation has revolved around ‘common carrier’ restrictions, which may

or may not be applicable to Internet providers. By acting to apply similar principles

to ISPs, the FCC is applying its existing understanding of its mission to new economic

47The most likely outcome at present seems to be vacillation between a strong Net Neutrality position
under Democratic administrations and a weak one under Republican administrations. Nonetheless, once
taken, the power of the FCC to engage in Net Neutrality regulation does not disappear without specific
Congressional action. It is merely dormant.

48It is interesting to speculate on what might have occurred had no ISP challenged the FCC’s original
determination. Most likely the agency would have obtained its desired authority as a fait accompli, without
the need for any official procedure at all. In essence, the default position, absent legal action, was that the
FCC possessed authority not clearly specified in law.
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activity.

2. Agencies prefer more autonomy to less autonomy. The nature of the FCC’s actions

demonstrate a preference for autonomy. Rather than immediately acting through

the formal commission process, the FCC instead promulgated a guidance document

illustrating a series of principles which it asserted had the force of law. The commis-

sion’s statements during the debate clearly indicate agency leadership’s desire that

the judgment of the commission be deferred to.

3. Agencies possess, at minimum, partial autonomy. The FCC has long possessed a

minimum of partial autonomy over telecommunications and spectrum policy, and is

clearly the actor uniquely suited to engage in regulation of a technical area such as

the Internet, legal authority to do so notwithstanding. While the agency engaged

in extensive discussions with outside parties (there was and is a strong lobby of non-

profits in favor of net neutrality regulation), it seems implausible to claim that external

forces are the sole driver of the commission’s decision making.49

4. Agencies are subject to certain (fuzzy) constraints. These constraints ultimately

forced the FCC to re-classify the Internet (and ISPs) as telecommunications subject

to Title-II regulation. The agency had apparently attempted to avoid re-classification,

possibly because it does restrict the agency’s autonomy over policy decisions by apply-

ing the original authorizing statute, whereas guidance is unofficial and unconstrained.

The basic ranking of agency-preferred policies seems to have been something like the

following (at least at the time of the case): 3 (worst). No regulation; 2. Re-classify;

1 (best). Regulate ISPs informally, without re-classification.

5. Agencies possess a first-mover advantage. The narrative summarized above clearly

points to the driving role of the FCC in the net neutrality debates. Rather than await

49One could even argue that the agency played an active part in building the pro-net neutrality coalition,
although this is beyond the scope of this dissertation. This sort of coalition-building is exactly what a theory
of bureaucratic autonomy would predict when an agency believes that a policy area is within the scope of
its mission but it lacks clear authority.
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action by Congress (such as explicit authorizing legislation), the agency elected to act

on its own judgment. In fact, as indicated in footnote 1.3.3, the FCC Chairman explic-

itly indicated his hope that Congress would respond to the agency’s decision, pointing

towards a distinctive vision of the policy-making process that is quite consistent with

a theory of proactive discretion.

6. Principals do not directly design their agents’ contracts. The principal’s dilemma

is not to enforce a contract of their own devising, but rather to decide when to

expend effort to enforce or redesign an existing contract. In the case of the FCC,

the ‘contract’ determining the agency’s authority was effectively irrelevant, at least as

far as the Internet was concerned. The existing delegation arrangement was literally

constraining without being practically applicable. The FCC’s authorization in no way

anticipated the modern Internet economy and the widespread proliferation of Internet

access.

7. Agencies act strategically. On the agency’s strategic efforts, the FCC has issued a

number of press releases and promotional materials intended to publicize the agency’s

desire for an open Internet and to attempt to gain the support of activist groups with

similar goals. Such efforts are highly consistent with a rich literature on bureaucratic

reputation and autonomy (Carpenter 2001). These efforts also strike quite close to

prohibited ‘outside’ lobbying without actually crossing the line explicitly.

In sum, the FCC’s adventures in net neutrality provide a useful example of proactive

discretion. The agency acted strategically, leveraging discretionary powers to gradually

construct a set of policy precedents in favor of its desired outcome: effective authority over

internet service providers and ability to enact some form of net neutrality regulation. It

began by using the ‘subtler means’ alluded to at the beginning of Section 1.3.2. It utilized

regulatory guidance to attempt to establish its decisions as law in practice, without the need

to pass through the more onerous process of declaring law in fact. Thwarted in this effort,

the agency promulgated official rules formally authorizing itself to do what its informal
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principles had implied. In responding to a new policy challenge, the agency utilized the

general logic of proactive discretion to attempt to obtain the greatest degree of autonomy

feasible over the domain.

The FCC example is especially notable due to the candor of leading commissioners

regarding the agency’s strategic intentions. However, it is by no means an isolated case. The

Food and Drug Administration’s (FDA) long engagement in tobacco policy is a similarly

fascinating example. The most recent set of disputes in this area, policy debates over

electronic cigarettes, followed a similar pattern. The FDA first attempted to regulate via

informal means (import bans) in the absence of clear regulatory authority. It next attempted

to re-classify e-cigarettes as medical devices (which would have granted the agency blanket

authority to prevent sales). Finally, following a successful legal challenge, the agency deemed

that e-cigarettes are actually tobacco products subject to its regulatory authority under the

2009 Family Smoking and Tobacco Prevention Act.50 A full analysis of the case is beyond

the scope of this project, but note that, as in the FCC example, the agency began with

marginal interpretations of its authority that maximized its discretion over the policy area

in question, resorting to regulatory procedures only when informal constraints failed.51

1.4 Theoretical and Practical Contributions

This dissertation extends existing research in several ways. Broadly speaking, think of

these as theoretical and practical contributions. Theoretical contributions have been the

focus of this chapter, but Chapters 2 and 3 also discuss, respectively, extensions to existing

conditional political control models and empirical contributions developed in order to test

50The malleable definition of tobacco product is illustrative of how agencies can use subtle manipulations
of terms to re-shape their legal authority. It also speaks to the ever-present divide between legal and practical
truth. Is an e-cigarette (an electronic device designed to vaporize particular chemicals for inhalation) really
a tobacco product? Only as a legal technicality, but this technicality grants the FDA extensive regulatory
authority over a large and growing industry.

51It is also somewhat intriguing that the agency effectively resurrected its failed attempt to regulate
cigarettes as medical devices from the late 1990’s and applied it more or less directly to e-cigarettes. The
argument was equally unsuccessful.
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these extensions.

1.4.1 Theoretical Contributions

The main theoretical contributions developed by this project include, but are not limited

to, the following:

1. Provide consistent explanation for variability in autonomy-seeking behavior and for

variability in agency activities within delegation regimes

(a) Implies explanation for successful growth in agency autonomy, beyond idiosyn-

cratic personal factors

2. Extends Shipan (2004) to split agency and president (incorporate influence of inter-

executive divisions).

(a) Applies model to domain of agency discretion.

3. Contributes to developing ‘strategic bureaucracy’ literature by developing model of

strategic discretion to complement existing studies of policy influence.

Autonomy-Seeking and policy-making

This dissertation provides a consistent explanation for variability in autonomy-seeking be-

havior and for variations in agency policy-making activities within the bounds of delegated

powers. Agencies are not myopic in exercising delegated authority: some agencies are more

engaged policy-makers than others. The concept of proactive discretion also contributes

to the literature on bureaucratic autonomy, by aiming to explain variations in autonomy-

seeking behavior. In theories of autonomy, all bureaucrats aim for autonomy, yet not all

bureaucrats achieve it. In a theory of proactive discretion, not all bureaucrats make the

effort. Theories of bureaucratic discretion emphasize ideology and political strategy. The

theory of bureaucratic autonomy emphasizes organizational structure and reputation. Inte-

grating these ideas reverses the perspective of theories of political control. Rather than ask
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when legislators attempt to control agencies, a theory of proactive discretion attempts to ask

when agencies are more or less inclined to obey. As discussed earlier in this chapter, it is not

sufficient to suggest that agencies, by definition, must obey clear dictates of Congress. There

is substantial ambiguity in orders given and orders followed. An agency-centric perspective

also forces us to investigate how agencies might experience and anticipate Congressional

attempts at control in practice.

Beyond the usage of existing powers, this dissertation also provides a framework for

considering strategic interactions between agencies and political principals at the margins of

delegated authority. Delegated powers are analogous to incomplete contracts, which implies

extensive negotiation and contestation over the limits of delegated authority. Moreover,

as suggested earlier in this chapter, the bounds of incompleteness are difficult to see in

practice. Bureaucratic discretion expands through a process of discovery in response to

changing conditions, the emergence of new knowledge and new ideas, and the generation of

new problems. The act of being more or less aggressive in this discovery process is a good

description of proactive discretion, just as the act of aggressively seeking profit opportunities

is a good description of entrepreneurship (Kirzner 1973). The conditional political control

model can be conceptualized as a step towards this conception of bureaucracy: it does not

consider any constraints on agency actions, only the political logic of policy decisions. A

theory of proactive discretion suggests that the bounds of delegation may be strategically

extended by agencies operating at the boundaries of their authority at the proper moment

in time.

1.4.2 Extends Existing Model of Conditional Political Control

The contributions noted above are developed by extending Shipan’s (2004) model of condi-

tional Congressional control to enhance its flexibility and strengthen applicability to federal

agencies. These points are elaborated in Chapter 2, but, in brief, this dissertation adds

nuance to the models by increasing the independence of agencies from the president and
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assessing the implications of different assumptions regarding the power of the president over

agencies. These adjustments extend the flexibility of the model and draw out several po-

tentially useful implications for agency decision making in a world of multiple, interacting

principals.

Contributions to Strategic Bureaucracy Literature

Finally, this dissertation contributes to an emerging literature on strategic bureaucratic

decision making independent of delegation, discussed in Section 1.2.4. Research in this

area has identified a variety of means by which federal agencies can strategically exercise

discretion in order to carve out broader authority and greater autonomy.

1.4.3 Practical Contributions

From an applied perspective, this dissertation makes several enhancements and contribu-

tions to existing research. These include, but are not limited to:

1. Substantially extends empirical testing of Shipan (2004) framework

2. Develops several original datasets capturing measurements of agency discretion, ide-

ology

3. Develops an analytical framework to map the potential influence of direct and indirect

oversight coalitions within Congress on agency operations

Generalizes Shipan (2004) Framework

In addition to extending the theoretical framework originated by Shipan (2004), this dis-

sertation generalizes tests of the framework substantially. It executes large-scale empirical

tests of the modified model across several decision making domains, leveraging several new

and/or extended data-sets to do so (prominently agency political preferences, regulatory

deadlines, and information collections; see next subsection). Essentially, this approach
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expands existing micro-level studies dealing with specific agencies or policy domains to

encompass the broader universe of discretionary decision making.

Original Data Contributions

As part of the empirical implementation of the model, this dissertation extends existing

research on agency political preferences to build more complete data on agency ideology.

This data is broadly consistent with existing work, but adds more agencies and time periods.

It also conducts the first systematic analyses of discretionary information collections, a

distinctive example of proactive discretion.

Analytical Framework to Map Legislative Influences on Agency Operations

Chapter 3 of this dissertation discusses a novel analytical framework developed to comple-

ment the theoretical framework presented in Chapter 2. In brief, it situates agencies and

committees in a common space according to policy issue attention. As part of this process,

the chapter presents new topic classifications for agency information collections to comple-

ment existing work by the Policy Agendas Project (PAP) on classifying committee hearings

(Baumgartner and Jones 2012). By combining these new classifications with existing PAP

work, it is possible to construct a common structure for policy attention, which is leveraged

to map committee influence over agencies.

1.5 Plan of the Dissertation

This dissertation is structured around three linked analytical chapters, each reviewing one

particular means of exercising proactive bids for discretion. Rather than loosely-coupled

variations on a theme, however, each chapter is tightly-coupled through the use of a common

data-framework (Chapter 3) and a common theoretical model (Chapter 2). This dissertation

proceeds in several major parts.

Chapter 2 expands and specifies the theory of proactive discretion introduced in this
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chapter. It establishes the concept of political deference (to complement judicial deference)

and develops a logical model of bureaucratic decision making, extending Shipan (2004).

It translates this model into a set of simulations, which provide high-level predictions for

the domain-specific chapters to come. Finally, it translates the theoretical model into an

empirical model suitable for testing in subsequent chapters.

The model presented in Chapter 2 is best thought of as an approximation of an agency’s

decision making heuristic when facing political risk. This dissertation focuses heavily on the

political dimensions of political risk, although naturally there are other elements (whether

or not a policy actually works, is implemented effectively, etc.). The model suggests that an

agency will take more risks under more favorable political conditions. It implies (but does

not explicitly state) that the strategic use of discretionary powers expands discretion over

time (the flow of discretion contributes to the growth of an agency’s stock of discretion).52

It sets a precedent and builds muscles of independence and resistance to political control.

Carpenter makes this point powerfully throughout his work, and the same logic is indicated

by the model.

Chapter 3 develops the empirical underpinning required to operationalize the theoretical

model developed in Chapter 2. First, it presents new data on federal agency ideology (ideal-

point estimates) and contrasts it to existing research in the area. Results are reasonably

comparable to existing findings, with the advantage of covering a wider universe of agencies

and Congressional sessions. Second, the chapter articulates a theory of the relationships

between relevant actors in the political process (the president, Congressional committees

and chamber floors, administrative agencies) and presents an approach to measure these

relationships. These measurements produce a shifting set of influence weights which ap-

proximate the influence political principals can bring to bear on a particular agency. This

52Appendix A.2 following Chapter 2 elaborates this idea somewhat and sketches the logic of a dynamic
model of proactive discretion extending the single-period model emphasized in this dissertation.
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measurement of influence in turn serves as a metric of political risk. Part of the measure-

ment process entails utilizing machine-learning algorithms to classify regulatory documents

according to the well-known Policy Agendas Project taxonomy (Baumgartner and Jones

2012). Assigning common issue domains is a vital part of establishing core linkages be-

tween agencies and Congressional committees.

Chapters 4-6 present domain-specific tests of the model developed in Chapter 2, utilizing

the empirical strategy discussed in Chapter 3. Chapter 4 considers the case of discretionary

information collections, a small (in terms of size and scope of discrete actions) example of

substantive proactive discretion. While most individual collections are insignificant com-

pared to major regulatory changes, the overall body of collections is large indeed, entailing

upwards of $200 billion in total inflation-adjusted compliance costs. The ability of the

chapter to isolate discretionary burdens is of particular interest. Agencies are required to

report explanations for changes in information collection burdens, which allows for a fair

measurement of whether or not discretion has been utilized.

Chapter 5 analyzes a new data set on regulatory deadlines, mandates imposed by leg-

islative or judicial fiat that require agencies to complete specified actions by specified times.

Deadline compliance is not the norm. Agencies failed to comply with, at minimum, 40% of

deadlines issued, over the period of the study. This is not necessarily surprising (Congress

has a tendency to impose unrealistic deadlines), but it is significant as a test of ex-ante

control.53 If clear legislative mandates are ineffective (or, more pertinently, if they vary

in effectiveness depending on political conditions), interesting implications can be drawn

for political control. Conceptually, failure to comply with a deadline is interpreted as a

case of proactive discretion. Agencies that elect non-compliance are making a statement of

preferring to follow their internal priorities rather than the priorities of political overseers.

Finally, Chapter 6 deals with two connected strategies agencies possess for strategically

leveraging discretion to improve policy-making opportunities: informational delays and

53Control does not have to be reasonable.
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expedited rulemaking. Both tactics are methods of procedural proactive discretion, in

that they entail a strategic manipulation of the decision making process in response to

political circumstances. Informational delays involve the use of public hearings, additional

comment periods, and other optional activities to lengthen the decision making process and,

as a byproduct, increase transparency (by inviting more public involvement). Expedited

rulemaking is, in a sense, the mirror image of informational delay: it entails the use of interim

and direct rules to bypass the lengthier notice and comment rulemaking process. It also

represents a less public approach to decision making. Variations in the use of these strategies

is an indicator of discretion; strategic variation an indicator of proactive discretion.

1.6 Conclusion

This chapter has outlined a general theory of proactive discretion in the federal bureaucracy

and situated the theory in existing literature. It has provided several brief examples of the

concept. To recap, proactive discretion represents strategic agency responsiveness to an-

ticipated deference from political principals. Whereas strict applications of principal-agent

theory posit perfectly responsive principals and strict, enforceable contractual arrangements

between legislative coalitions and bureaucratic officials, this chapter has suggested that the

actual application of bureaucratic policy-making is less controlled by contract than by the

relative alignment of political principals.

Federal policy decisions have been increasingly made by the executive branch over the

past few decades. The volume and complexity of regulation has increased; the scope of

judicial deference to federal agencies has increased; the willingness of Presidential admin-

istrations to resort to extra-legislative means of making policy has increased. These are

not new concerns. In fact, they are very old ones. Phillip Hamburger’s recent provocative

work (Is Administrative Law Unlawful) provides historical context for the use of executive

power. He traces the origins of administrative law and administrative policy-making to the
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‘prerogatives’ of the English monarchy during the Middle Ages. Hamburger argues that ad-

ministrative law, and specifically the use of executive authority to bind citizens, is therefore

unlawful (Hamburger 2014).

This is a deliberately provocative statement. Critics, notably Adrian Vermeule, have

contended that it misses the point entirely. Vermeule argues that Hamburger fails to con-

nect the events of Tutor England to the modern administrative state. He argues that

agencies do not exercise ‘prerogative’ powers to legislate, as they possess only the powers

granted to them by statute (Vermeule 2014).54 In a sense, Vermeule’s critique amounts to

a strong defense of delegation: agencies have only those powers assigned to them, therefore

administrative policy-making is nothing more than the execution of the will of Congress.55

To an extent, the question posed by Hamburger is a matter of semantics. Vermeule and

Hamburger mostly argue past one-another, relying on very different approaches to statutory

interpretation (purposivism vs textualism, respectively; see Brannon 2018) (Brannon 2018).

The divide goes as far as an apparent disagreement regarding the meaning of unlawful. Both

appear to agree that the administrative state has expanded dramatically and that agen-

cies exercise what amount to legislative powers (even if these cannot be explicitly called

legislative powers due to the non-delegation doctrine). However, where Vermeule argues

that these powers are appropriate for agencies to exercise, subject to tacit Congressional

approval, Hamburger contends that the legal foundations of administrative law are out of

step with the practical reality. Returning to the world of this dissertation, Hamburger’s

work implies that agencies exercise unlawful evasions of political control, whereas Vermeule

contends that the same actions are merely the legally-sanctioned exercise of delegated pow-

ers. As the title of this dissertation indicates, I fall on neither side. Agencies frequently

operate in legal gray areas, engaging in avoisions of political control. Depending on political

54Hamburger has rebutted these points (Hamburger 2015).
55Vermeule’s broader perspective has been termed administrative supremacy. He makes an aggressive

case for a strong, independent bureaucracy, particularly in his early research. This makes him a perfect
intellectual foil for Phillip Hamburger.
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conditions, agencies strategically shift the character of their decision making on a contin-

uum between the passive exercise of clearly delegated powers and the avoision of political

control, utilizing more discretion strategically, when it is not likely to cause problems.

The disagreement between these legal scholars highlights the importance of properly un-

derstanding the operations of delegation and discretion in practice. The contentiousness of

the disagreement (Vermeule’s critiques are rather strongly worded, and include rather more

personal attacks than the typical academic article) highlights the issue’s significance. This

chapter has suggested that the problem of agency political authority cannot be waved away

through an appeal to delegation. Delegated powers are frequently unclear in practice and

are subject to constant interpretation and re-interpretation on the margins. The study and

practice of administrative law is largely concerned with the legal nature of these interpre-

tations. There is a wide area between perfect delegation, in which the legislature writes a

detailed statute that specifies agency duties in exacting detail, and a blanket authorization

to act, as in the case of legislation that authorizes an agency to, for example, pursue all

necessary actions to protect the public health.56

The notion that legislators craft statutes with specific levels of detail is well-established

in political science. This chapter has theorized that agencies play an active role in extend-

ing their authority under particular statutory regimes by using more or less discretion at

the appropriate political moments. These choices in turn form precedents and extend an

expanding universe permissible discretion. While abdication is perhaps too strong a word

for the present state of affairs, it is time to revisit the bureaucratic side of political control.

56A more specific example derives from the Clean Air Act; the clause was selected essentially at random, as
the act contains many examples of this sort of language: “When establishing emissions standards for styrene,
the Administrator shall list boat manufacturing as a separate subcategory unless the Administrator finds
that such listing would be inconsistent with the goals and requirements of this chapter.” PL-88-206, Clean
Air Act of 1963 (1990, amended); https://www.gpo.gov/fdsys/pkg/USCODE-2013-title42/html/USCODE-
2013-title42-chap85-subchapI-partA-sec7412.htm; This clause is a micro-level version of the hypothetical
‘pursue all actions necessary’ example. The legislation essentially states that the Administrator shall do
whatever he or she sees fit on this specific issue (either create a separate category or don’t).
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Chapter 2

A Theory of Proactive

Bureaucratic Discretion

...administrative agencies do not passively serve as the pawns of electoral institutions in a

representative democracy, as is portrayed in a considerable portion of the existing

research on bureaucratic organizations within political science. Instead, these entities

exhibit proactive behavior and thus can directly shape both the political and policy

environments in which they operate.

George Krause, Agency Risk Propensities Involving the Demand for Bureaucratic

Discretion

Congress can, of course, attempt to structure an agency in specific ways, hoping to

increase the likelihood of certain kinds of outcomes. But does Congress exert

contemporaneous influence, so that agency actions are influenced by the current group of

elected representatives and senators?

Charles Shipan, Regulatory Regimes, Agency Actions, and the Conditional Nature of

Congressional Influence, 2004
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2.1 Introduction

This chapter defines a model of proactive discretion based on an agency’s strategic re-

sponsiveness to anticipated deference from a set of political principals. This approach to

discretion suggests that agencies structure their decisions with a keen eye on the politi-

cal environment and careful consideration of what level of discretion the political ‘market’

will bear. This definition can also extend to subtler forms of political strategy, although

they are somewhat beyond the scope of this dissertation. An agency might, for example,

anticipate future political opposition and work to mitigate it, or utilize different forms of

policy-making at different times in order to increase the chances that their decisions will not

inspire a political reaction.1 As such, an analysis of proactive discretion involves considering

the means by which agencies attempt to achieve their goals in the context of potential or

actual political control.

George Krause has referred to the general concept of bureaucratic proactivity as the

demand-side of bureaucratic discretion, differentiating it from the supply-side covered ex-

haustively by the literature on Congressional control of the bureaucracy (Krause 2010).

This formulation implies that bureaucratic discretion ought to vary in several predictable

ways. This chapter articulates a macro-level theory of proactive discretion to complement

existing micro-level and qualitative studies (Carpenter 2001; Krause 1996). It proceeds as

follows. First, it briefly establishes a theory of political deference, to complement existing

theories of judicial deference discussed in Chapter 1. Political deference refers to the degree

to which we should expect the political system to countenance agency discretion. A given

agency’s evaluation of the political environment and, most importantly, its expectations

1For example, an agency might promulgate more aggressive rules (relative to its existing stock of discre-

tionary authority), or make rules in different ways (see Chapter 6 for one approach to measuring different

forms of rulemaking). To some extent, these decisions are also influenced by legal deference, prominent doc-
trines of which are undergoing intriguing reconsideration as of this writing. While this project is confined
to political deference (and isolated from legal effects via modeling strategy), evolving reforms in the legal
environment mirror certain shifts in political ideology away from the proclivity to grant blanket deference
to agency decisions. The conclusion of this dissertation discusses some of the implications.

52



regarding potential political reactions to its decisions, shape its decision making logic. Sec-

ond, the chapter extends an existing spatial model of conditional political control (Shipan

2004) to apply to proactive discretion.

Formally, the model presented in this chapter is very similar to Shipan’s; however, the

conceptual interpretation and empirical implementation of the model differ. These empirical

changes are essential to shifting the emphasis of the model from Congressional control to

agency decision making. As utilized in this dissertation, the model is best conceptualized as

an approximation of an agency’s decision making heuristic in the context of an uncertain,

risky political environment. The model suggests that agencies will take more risks (use

more discretion) under more favorable political environments. Model results produce several

general expectations regarding agency decision making under varying political conditions.

2.2 Political Deference: Ideology and Proactive Discretion

This section discusses one explanation for variations in proactive discretion: the expectation

of political deference. Political deference can be conceptualized as the analogue of judicial

deference: whereas the latter case is governed by relatively clear rules for evaluating agency

decisions, political deference is more difficult to specify.

In defining the concept, it is important to emphasize the role of ideas, specifically political

ideology. There is a rich literature on ideology and decision making in politics, emphasizing

the basic premise that agreement between political actors grows more likely as ideological

alignment increases (Bendor and Meirowitz 2004). The core legislative decision of relevance

is to enforce (react to an agency’s decision) or to defer.2 The challenge for an agency is

to determine the relative likelihood of each decision. As an over-arching framework, con-

ceptualize proactive discretion as one point on a continuum ranging from delegation to

deference to acquiescence, as in Figure 2.1. As a given principal’s attitude with regard to

2This decision mirrors the agency’s decision to regulate independently or to defer to the political process,
as well as a court’s decision to defer to an agency. There are many deference decisions operating throughout
the broader policy-making process.
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a given agency shifts from delegation, in which the principal adheres to a strict sense of

delegated powers and enforces violations, to acquiescence, in which the principal accepts

actions bearing little relation to strictly delegated powers, we expect the agency’s approach

to policy-making to shift accordingly, from protective to proactive. As in most continua,

the reality tends to fall between the poles; however, the figure should illustrate that we ex-

pect political deference to be associated with agency discretion, up to the point of complete

legislative acquiescence to agency decisions (the far right of Figure 2.1).

Figure 2.1: From Delegation to Acquiescence

From the perspective of political overseers (and especially Congress), this framework

could be conceptualized as the extent of control, with a strong delegation regime (specific

control of conditions and structure) translating into control over outcomes, and acquiescence

representing what Lowi referred to as ‘abdication’ of legislative oversight responsibilities

(Lowi 1969).3 However, from the agency’s perspective, this understanding is somewhat

incomplete. Technical, legal control is a foregone conclusion. Practical control is another

matter entirely.

3The is a sort of parallel within administrative law as well; one can think of the delegation pole as
aligned with Adrian Vermeule, who advocates a high degree of delegation to administrative agencies, and
the acquiescence pole as aligned with Phillip Hamburger, who contends that administrative law has effectively
empowered the bureaucracy to serve as an extra-legislative source of political power. Naturally, the bulk of
administrative law research falls somewhere in the middle and seeks to determine how best to theorize and
apply standards of deference (Hamburger 2014; Vermeule 2014; Hamburger 2015).
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The points on this continuum visualized in Figure 2.1, from the perspective of an ad-

ministrative agency, represent the extent of discretion that is likely to be feasible at a given

point in political time. In extreme cases, an agency may be either protective of its existing

stock of discretionary authority, highly subject to delegated powers and constrained to the

limits of those powers, or proactive in the use of its discretion, acting with the expectation

that political principals will acquiesce to their decisions regardless of the precise status of

delegation. The impact of proactive discretion is to expand the scope of permissible actions

under existing delegation regimes. Each action establishes a precedent, and each precedent

nudges the bounds of delegated powers outward, if only slightly for any given action.

This framing of discretion differentiates proactive discretion from existing research, which

frequently frames bureaucratic discretion as relatively passive ‘drift’, occurring within a

set of defined boundaries. Political deference, in the context of proactive discretion, is the

agency’s measurement of the likely extent to which it may be able to utilize its discretionary

powers without political challenge. The following section operationalizes the statement more

explicitly.

2.3 A Theoretical Model of Agency Decision Making

The remainder of this section presents a model of discretionary decision making extending

the conditional Congressional control framework developed in Shipan (2004). The model

incorporates a strategic agency, capable of anticipating the reactions of political principals

to advance its policy objectives. The agency does this by anticipating political deference,

defined operationally as the distance between the agency’s ideal-point and the outcome of

the model for a given set of political conditions.4

The conditional control model is quite applicable to proactive discretion. The agency in

4It is helpful to think of this logic as a stylized representation of a heuristic used by agencies to assess
the extent of discretion they might be able to safely utilize. I strongly suspect that agencies do not literally
use models for such purposes. However, leading officials do hold reasoned beliefs about the current political
environment and how it might impact their agency. These beliefs are the latent feature that the model
discussed in this chapter is intended to approximate.
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the model acts first and sets policy strategically. It leverages discretion to respond to its

political environment and obtain more desirable outcomes. Finally, it does not (explicitly)

act with regard to existing grants of discretionary authority: the agency’s decisions are

agnostic to any potential controls. In short, the foundational components of proactive

discretion discussed in Chapter 1 mesh neatly with the model’s basic assumptions and

conceptual logic.

2.3.1 Model Description

As the general model layout for this chapter is derived from Shipan (2004), this section

discusses the original model and the interpretation distinct to this dissertation in tandem,

before explaining further relevant extensions and adjustments. The extensions in question

do not change the basic logic of the model, although they do introduce additional consid-

erations and complexities that might be productive extensions for future research.5

Players and Core Assumptions

Conceptually, the model abstracts the policy decision making process to a single agency,

a single-chamber legislature consisting of a single committee and the general body of the

chamber (the floor), and a chief executive (the president). These actors make policy deci-

sions in one-dimensional space. This general approach to policy-making is well established

in existing research. Prominently, Poole and Rosenthal (1997) find strong evidence that

legislative policy-making can be strongly predicted by a single dimension of preferences

(represented by DW-NOMINATE scores). Moreover, recent analyses of the data suggest

that uni-dimensionality has become increasingly predictive over time.6

This result is largely driven by the end of the split in the Democratic Party between

5In particular, inter-legislative divisions might be specified with more precision by considering control of
the Senate filibuster pivot (Krehbiel 1998).

6Analogous to principal components analysis; the first principal component has explained an increasing
proportion of variation of votes since the 1970s. Poole and Rosenthal note in a 2017 blog post “The Collapse
of the Voting Structure — Possible Big Trouble Ahead”. Keith Poole and Howard Rosenthal. VoteView.org.
January 12, 2017. https://voteviewblog.com/. See also: (Hare and Keith 2013).
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Northern and Southern wings: the divide between the two sides over Civil Rights legislation

drove the second dimension of DW-NOMINATE through the 1960’s and 70’s. As the issue

declined in importance, and as party sorting increased the homogeneity of Republicans

and Democrats both in and out of Congress, the first dimension of ideology increased in

significance (Poole and Rosenthal 1997; Poole and Rosenthal 2007). As a consequence,

a single policy dimension is a consistently reasonable assumption over the period of time

considered in this dissertation.

This dissertation also implies a productive interpretation for the dimension in question:

relative attitudes towards bureaucratic discretion. This reading of the dimension is not

so different from its standard conceptual interpretation, attitudes towards the federal gov-

ernment’s intervention in the economy. However, it is important to note that the specific

interpretation of the scores is largely irrelevant for this dissertation. As will be discussed

shortly, we are interested not in specific ideal-point locations representing policy outcomes

(as in Shipan (2004), which is concerned with FDA enforcement levels), but rather in

discrete ideal-point differences between actors. These differences can be interpreted as a

straight-forward measure of ideological similarity or dissimilarity.

The model contains 4 players: an agency (A), a committee (C), a president (P), and the

floor (F). Each actor possesses an ideal-point position, which represents the best possible

outcome for the actor. Ideal-points are typically used to encode political ideology; in a

uni-dimensional policy space, we can assume that an actor with a very low ideal-point score

will be politically opposed to an actor with a very high score. As the prior paragraph

notes, differences between actors should correspond to relative political disagreement, and

vice-versa. Similarly, differences should translate into relative trust (distrust) on a roughly

1:1 basis. Actors with identical ideal-points should be extremely trusting of one-another.

The model assumes that actors are symmetrically indifferent around their ideal-point

positions. In other words, they do not possess a clear preference between policies at a

higher or lower level on the dimension. This assumption is intended to avoid introducing
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biases by making specific assumptions about agency desires. It also provides a stronger

correspondence to this dissertation’s topic of interest: proactive discretion. More discretion

is not necessarily equivalent to more government (a more liberal ideal-point position).7 It

might conceivably mean less.8 Moreover, by avoiding a specific interpretation of ideal-

point positions beyond general trust between actors, we avoid the questionable exercise

of assigning ‘liberal’ and ‘conservative’ positions to extremes of particular sets of actions.

This is a common critique of the original Shipan paper, which assumes that more FDA

enforcement is the ‘liberal’ position and less is the ‘conservative’ position. In the case of

this dissertation, we would be required to make such assumptions for a large set of agencies.

A liberal position for one agency might not be a liberal position for another, and such labels

are not well suited for a model of discretion in any case.9

Rather than specific policy outcomes, the focus of this model is on permitted levels of

discretion. As a consequence, the primary figures of interest in the model are the distances

between actors. A large ideal-point difference between an agency and a political principal

reflects low political alignment, low trust, and a correspondingly lesser expectation of po-

litical deference, and vice-versa. Empirically, think of political deference in terms of the

absolute distance in ideal points between the relevant principal and the relevant agent, e.g.

the president’s deference to a given agency will be equal to |A − P |, where A represents

the agency’s ideal policy outcome and P the president’s. As ideological preferences diverge

further, trust declines. This is consistent with a large body of research on delegation and

discretion (Bawn 1995; Bendor and Meirowitz 2004).

The relevant principal, in this model, is determined both conceptually and empirically.

On the former, the principals included in the model each possess direct legal connections

7The modern DW-NOMINATE first dimension is commonly interpreted as attitudes towards government
intervention in the economy. Broadly, it is also nearly equivalent to political ideology, particularly in more
recent Congresses. For the purposes of this dissertation, a more active domestic regulatory agency is likely
to be associated with a lower (more liberal) ideal-point.

8Suppose an agency were to delay promulgation of new regulatory standards in order to focus resources
on other priorities. Agency activity did not increase, strictly speaking, but discretion was exercised.

9Is it a ‘liberal’ outcome if a conservative legislature results in more discretion exercised by the Department
of Homeland Security? I suspect not.
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and potential formal powers over the agency. The relative influences of potential principals

are estimated as components of the models discussed in subsequent chapters (see Section

2.4).

An actor’s “utility” in a given configuration of political preferences is simply the absolute

difference between the actor’s preferred policy outcome and the anticipated outcome of the

model (see discussion of model stages to follow). In practical terms, this allows for the

construction of a convenient simulated dependent variable measuring the relative political

deference an agency should expect under a given set of political conditions. If the agency is

theoretically able to achieve its ideal-point exactly, we expect that it should receive a great

deal of political deference: the agency’s preference is within the realm of acceptable political

outcomes and no political overseer should question it. Similarly, if an agency’s best course

of action results in an outcome far from its ideal-point, we should expect a correspondingly

lesser degree of political deference and a reduced level of discretion.

This framing is not necessarily equivalent to stating that Congress either chooses or does

not choose to exercise political control. In some cases Congress is unable to exercise control;

in others it is merely unwilling. Whatever the motivation, the metric captures the extent to

which an agency gets what it wants. Control is ‘conditional’ on political constraints. The

step to discretion is the observation that an agency also knows these constraints and acts

accordingly, when it can.10 As we shall see, the agency also faces constraints within the

executive branch.

———— A — CF —— C —— F —— P —————

Figure 2.2: Illustrative Model Configuration

An example of the model-space is illustrated in Figure 2.2. Each actor is endowed

10To anticipate slightly, I refer to this specific line of decision as opportunistic discretion.
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with an ideal-point position, which in turn implies specific differences between actors. In

addition to the relevant actors, one special “player” exist in Figure 2.2 that has not yet been

discussed: the committee’s ‘indifference-point’ with respect to the floor, CF. This point is

equal to C +/- |C − F |, where CF is always opposite F with respect to C, and captures

the point at which the committee is exactly indifferent between it and the position of the

floor.11 Actors determine decisions within this space according to the logic discussed in the

following section.

The theoretical decision space in the model is a latent variable, tolerance for agency dis-

cretion. This is not a directly observable feature. However, it is approximated by estimated

ideology differences, following the general logic of the ally principle. Discretion is more

tolerable when someone is more like you, on a dimension that is mutually comprehensible.

In this case, that dimension is generalized political ideology, expressed as an ideal point

estimate.

Of relevance at each stage in the model is an evaluation of relative similarity, which

colors the nature of the potential policy response to an act of discretion. The space of the

model is the latent tolerance for discretion that exists at each stage, represented as the

ideology (dis)similarity between actors.

In practice, this construction of the model space operates identically to an ideal-point

model built around policy decisions assigned a fixed ideological position. However, it does

not require the assignment of ideology judgments to policies. The absolute position of a

decision in the space is irrelevant; the relative position of actors is all that matters.12

From the agency’s perspective, what matters in the end is how close the anticipated

outcome of the model is to the agency’s preferred position (|A–O|). When this number is 0,

the agency has complete freedom to use discretion (no risk of political response; maximized

11Recall that actors are symmetrically indifferent.
12The empirical implementation of this approach is quite consequential. I focus on abstract uses of

discretion throughout this dissertation in order to ensure alignment between the theoretical model and the
empirical tests to come.
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political deference). As it grows, that freedom is curtailed. As alluded to in Chapter 1,

this model can be conceptualized as a stylized heuristic for agency decision making. It is a

signal indicating, approximately, how much political deference exists at a given moment in

political time and, consequently, how much discretion might be safely utilized.

Stages of the Game

The model proceeds as follows. An agency makes a decision to utilize discretion in some

form, constrained by the president’s tolerance for independence from the agency in ques-

tion.13 In response, a committee elects to do nothing (deferring to the agency’s use of dis-

cretion) or to engage on the decision, considering sanctions, legislation, or reforms. Should

the committee elect to initiate action, the resulting response passes into the hands of the

floor for ratification or amendment.

As in Shipan (2004), the model assumes a sequential perfect information configuration:

agency decisions to utilize discretion are conditioned on the expected responses of overseers,

predominantly a committee with the power to initiate (or not initiate) legislative action.

The direct overseer in turn conditions responses on the expected outcome of initiating

action.14

Committees are conceptualized as the principal overseer of federal agencies. The model

assumes that committees have gatekeeping powers; however, their ability to exercise these

powers to their advantage is constrained by the floor (Shipan 2004)15. When a committee

believes an ideologically-opposed agency has acted with an excessive level of discretion,

it should be interested in re-exerting its influence. The discussion of agency influence on

legislative drafting in Chapter 1 is again relevant to this point. Within the world of the

13The president does not enter directly, but rather contributes to the nature of the agency’s decision. This
will be discussed shortly.

14Specifically, the difference between the committee and the floor’s tolerance for agency discretion implies
a difference of opinion regarding the nature of a potential response. If the committee has a relatively low
tolerance for agency discretion it will be willing to initiate action, provided the floor is aligned appropriately.

15As Shipan observes, the gatekeeping assumption is disputed (Krehbiel 1991; Krehbiel 1998).
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model, we expect a more aligned agency to be more influential over the committee, and

vice-versa.

The sequence of actions in the model is as follows.

1. Agency has a decision preference, A

2. Based on this preference, and the position of the president (P ), the agency makes a

decision to utilize discretion; call this A∗.

3. In response, the committee can react to the decision, or accept A∗ (gatekeeping).

4. If the committee does react, the floor engages the issue, with a preference for discretion

of F .

2.3.2 General Solution

The general solution concept relevant to the model is sub-game perfection, and the model

can be solved through straight-forward backward induction (illustrated in Figure 2.3). First,

consider the committee. Given that the committee (C) knows that the outcome of any action

it intiates will be the position of the floor (F), the only relevant consideration is whether

to gate-keep (accept A∗) or not (accept F). In other words if |A∗ −C| <= |F −C| then we

should expect the committee to gatekeep. Otherwise, we expect the committee to initiate

a legislative response, resulting in F.

Working backwards from this point, the agency, knowing these considerations, proposes

the best policy possible given the logic followed by the committee. The model generates

the following political environments. Following the original model, for the present, this

section condenses the executive branch into a single actor (the “agency”), which is always

situated in the same region of the model as the president. The implications of this point

are discussed in the following section, along with a corresponding adjustment.
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Figure 2.3: Model Decision Tree

First, consider Configurations 1.1 and 1.6 in Figure 2.4. In both cases, the agency is

located opposite the floor, with the committee in between. Shipan refers to this as the

Committee-Floor Regime. Outcomes under these conditions are driven by the location of

CF. From the bureaucratic perspective, the agency’s utility is driven by its location with

regard to CF. In the event that CF falls nearer to the committee than the agency, agency

gains from the regime. In other words, the agency’s policy flexibility is determined primarily

by |C − F |: as the legislature grows more divided, the agency’s range of available actions

increases accordingly. If CF exceeds A in either direction, then the agency is able to act as

it desires and may propose A. Otherwise it proposes CF.

Next, consider Configurations 1.2 and 1.4, the Floor Regime. Under these conditions,

the floor divides the agency and the committee, allowing it to dominate policy-making.

Given the constraints of the model, there is no possibility of any outcome other than F. As

a consequence, the agency’s utility is entirely driven by |A − F |; to the extent the agency

is aligned with the floor, it will be able to achieve its goals exactly.16

16This is a rare condition.
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1.1 : ——— A ——— C ——— F

1.2 : ——— A ——— F ——— C

1.3 : ——— C ——— A ——— F

1.4 : ——— C ——— F ——— A

1.5 : ——— F ——— A ——— C

1.6 : ——— F ——— C ——— A

Figure 2.4: Shipan Model Distinctive Alignments

Finally, the remaining configurations (1.3 and 1.5) represent the Gatekeeping Regime.

The agency is situated between the committee and the floor, giving it maximal flexibility

to set policy. No legislative response initiated by the committee will be superior to the

agency’s preference, and the committee must accept the agency’s proposal. This regime is

ideal for the agency, which we should expect to have all the discretion it desires.

2.3.3 Extensions to Original Model

This chapter makes one theoretical extension to the original Shipan model, several asso-

ciated empirical extensions (discussed in more detail in Chapter 3), and one conceptual

shift. It also considers the implications of extending the model across multiple periods for

verification, although a fully specified multi-period model is left for future work.

The theoretical extension adds an additional player to the model (the president), which

increases the flexibility of the framework and expands its ability to capture differences

within the executive branch. The empirical extension develops the data resources necessary

to operationalize the theoretical extension. While data is the focus of Chapter 3, it is worth

touching on the empirical changes as part of the model discussion; changing the nature of

the underlying data is the most significant alteration that this dissertation makes to the

original model.
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Finally, the model discussed in this chapter introduces a shift in emphasis from the

original Shipan model. Whereas the latter model emphasizes explicit policy outcomes (the

ability of the legislature to obtain its desired policies and exert political control), this

dissertation is primarily interested in how differences between actors translate into agency

independence (the use of discretion). This interpretation serves to situate the outputs of

the model within the broader theoretical context of proactive discretion (Chapter 1) and

political deference (Section 2.2).

De-Unifying the Executive

Among the original contributions of Shipan’s (2004) model is the ability to deviate from

the strict assumption that the agency’s position in the model is literally identical to the

president (A=P). This assumption had been commonplace in the literature, due to the

difficulty of producing reliable estimates for agency ideal-points. Shipan’s model deals with

the president by situating him ‘in the area of’ the agency: “... because of the president’s

powers vis-a-vis the agency, the agency‘s ideal point will be ... located in the same region

as ... that of the president.” (Shipan 2004). In other words, when the president’s ideal

point is located to the right of all other actors, the agency’s will be as well.

In practice, this renders either the president or the agency non-existent (it doesn’t matter

which, in the original model, as they are technically equivalent). There is only one executive

actor, which is presented as a combination of agency and president. Given that the model

is primarily concerned with evaluating the effects of conditional Congressional control, this

is not problematic. We do not know where exactly the agency is situated, but we do know

the implications for the ability of the Congress to exert its will. From the standpoint of

political control, this approach represents a considerable improvement over earlier research

setting A = P (assuming that the agency is ideologically identical to the president, e.g.

Epstein and O’Halloran 1999). However, it discounts the possibility of a president that

fundamentally disagrees with a given agency. This is not an uncommon state of affairs.
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Under President Reagan, for example, setting the EPA’s ideal point in the region of Reagan

is not plausible, even granting that the president’s administrator of choice (Ann Gorsuch,

under Reagan) shared his views. Conflict between the administration and the agency was

immense (Golden 2000). Appointing a strong administrator is, in a sense, part of the

president’s administrative veto power rather than a direct form of control (in the sense of

setting ideal-points with precision).

For a model concerned with agency decision making, Shipan’s approach is considerably

more problematic. Using a literally identical implementation would require us to assume

either that the agency sets the president’s ideal-point or vice-versa. The original model’s

predictions flow from the necessity to position the president in the same area as the agency.

Changing that assumption allows for a more complete representation of agency decision

making.17 As a consequence, this chapter adopts the framework of the original model while

allowing the agency and the president to float more freely across the parameter space.

This decision renders the model more useful as a framework for understanding bureau-

cratic decisions. Rather than constraining the agency to the domain of the president (and,

empirically, to the exact position of the president), the model is capable of incorporating

divisions in the executive branch. As A and P grow apart, the practical scope of an agency’s

power diminishes. In order to incorporate the agency’s policy expertise (and retain the bulk

of the logic of the original model), suppose that the president’s power is expressed by the

ability to ‘pull’ the agency’s proposal into his ‘area’ of the model-space, but no further.

Recall the illustrative configuration of preferences from Section 2.3.1.

With the modification proposed in this section, the agency proposes A, which the presi-

dent pulls to A*.18 This changes the regime from a case of the Committee-Floor Regime to

17This is part of what makes this model a model of agency discretion and not of political control.
18Another way to put this is that P constrains agency discretion to a limit of A*, which has an associated

outcome O*. An unconstrained agency would not be so limited. The impact of P on A’s utility can be
expressed, from this perspective, as —O-O*—. In the model, this difference is captured in —A-P—.
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a case of the Floor Regime, and the model proceeds as in the original solution outlined ear-

lier in this chapter. From the agency’s perspective, this change is not desirable. However,

given the power of the president over the executive branch, there is little an agency can

do except wait. Incidentally, waiting is not an insignificant ability. As noted in Chapter 1,

agencies possess unique power over the timing of their decisions. As the impact of divisions

within the executive branch grows (as |A − P | increases), we should expect the agency to

regulate more slowly, biding its time until a favorable change in conditions. One variant of

this possibility is tested in Chapter 6 of this dissertation.19

———— A — CF —— C —— F A* —— P —————

Figure 2.5: Illustrative Model Configuration

Empirical Extensions

While the empirical implementation of this model is discussed in more detail in Chapter 3,

the specific implementation decisions also have substantial theoretical significance.

First, as discussed in the prior section, decoupling the agency and the president allows

for an improvement over the original model as applied to agency decision making. However,

applying this change requires a different approach to implementation. The original model

utilizes the president’s ideal-point as if it were the agency’s, a necessity driven by the

limited availability of agency ideal-point scores at the time. Since 2004, agency ideal-point

estimation has become considerably more feasible; as will be discussed in Chapter 3, this

dissertation leverages existing research on agency ideal-points and makes several extensions

to improve the coverage of the scores. From a theoretical perspective, this allows us to

capture the implications of the model for the agency. It is necessary to do this in order to

capture bureaucratic discretion; a model of proactive discretion that attempted to measure

19The power of waiting also implies several interesting tests, which are left for future research. For one,
we should expect to observe more discretion during the first Congress of a new administration, when the
new administration is more favorable to the agency than its predecessor.

67



agency preferences without regard to the agency would be a poor model indeed.

Second, the main empirical chapters of this dissertation (Chapter 4-6) utilize more gen-

eralized dependent variables than the original model. Shipan uses FDA inspection volume

as a proxy for agency political liberalism; while he defends his choice, it is not necessarily

obvious that more/less inspections should be related to the underlying ideological predis-

positions of the agency. External factors (demand for inspections driven by new products,

additional firms, etc.) are entirely plausible explanations.20 The original paper is unable

to control for such factors due to limited degrees of freedom; the model considers only the

FDA, and as a result has only one agency data series upon which to test.

The policy location emphasis of the original paper also demanded that liberal-conservative

judgments be made. As discussed earlier in this chapter, the fact that the feature of interest

in this dissertation, discretion relative to political configurations, can vary by agency and

does not carry an obvious global political interpretation helps to resolve the problem of

forcing a dependent variable into a unidimensional box. The dependent variables of interest

in this project are non-ideological in nature; indeed, each could be interpreted as either

a liberal or a conservative position, depending on the agency acting, the issue at hand,

and the associated positions of political principals. The ability to capture this nuance is a

significant innovation of this framework.

Political Deference and Agency Discretion

Finally, we reach the conceptual shift. The concept of political deference, discussed earlier

in this chapter, provides a somewhat different lens on the theoretical framework developed

by the original Shipan model. Whereas the original model emphasizes the impact of political

regimes on levels of policy outputs, this dissertation is more concerned with the impact of the

relationship between actor differences and an agency’s propensity to utilize its discretionary

20Besides which, the FDA under Republican administrations has not always been radically deregulatory.
For example, under the Trump administration, the FDA has engaged in extensive regulation of e-cigarettes,
contrary to the wishes of many free-market commentators.
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powers. In certain respects this is not so different from the original, which deals with a

specific case of enforcement discretion.

A key distinction is the use of dependent variables that are not particularly ideological,

which is a design decision intended to draw out influences of political conditions on agency

discretion, rather than on policy outputs, as such. Nonetheless, I would not particularly

argue with framing this model as an extension of conditional political control (literally, it is).

To anticipate slightly, the case of Chapter 5 (agency compliance with regulatory deadlines)

is especially amenable to that interpretation.

Dynamic Implications

While not an extension that is explicitly pursued in this dissertation, it is worth briefly

considering the potential implications of a dynamic approach to the model for agency dis-

cretion over time. Both Chapter 1 and this chapter suggest that we might expect exercises

of discretion to accumulate and reinforce an agency’s ‘stock’ of discretionary authority over

time. This is not literally incorporated in the model, although it is implied.

A full discussion and solution of a dynamic-form model of proactive discretion is left for

future research. However, the core concept is as follows. The one-period model discussed in

the prior section describes a simplified framework for understanding how agencies manage

political risk by deriving expectations for political deference. Think of the dynamic form of

this model as a model of how incremental decisions build muscles of autonomy over time.

The basic logic of this process follows from a rich literature on bureaucratic growth and

development (Olson 1984; Rauch 2012). Programs, once created, develop clients, supporters,

and beneficiaries. If agencies make intelligent decisions (and the dissertation suggests that

they do), we should expect them to actively cultivate support for their programs. This

level of cultivation is part of Carpenter’s autonomy: it provides insulation against political

interference through the marshaling of supporting coalitions (Carpenter 2001).

Appendix A.2 discusses the logic of this possibility in more depth. For the purposes of
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this section, the main point to note is that extending the one-period model discussed in this

section should not change results. Implications from this extension suggest that agencies

should use more discretion in favorable political periods, as in the one-shot model discussed

earlier in this chapter. It further implies that agencies should simply make more decisions

in favorable political climates: if agencies act with more discretion in positive periods and

if discretion is desirable, it stands to reason that we should observe more decisions in more

positive political configurations.

2.3.4 Simulated Model Expectations

While we can develop a complete set of logical solutions to the model (Figure 2.4), it

is informative to quantify the strength and directionality of anticipated discretion under

different regime conditions. Moreover, it is easier to specify the president’s implied powers in

simulation. This section develops a simple agent-based simulation which replicates Shipan’s

original model and provides a framework for extending it. Actors are instantiated with an

assigned ideology (ideal-point), endowed with perfect information about other actors, and

act with perfect foresight, according to the logic of the model.

As noted in Section 2.3.3, the primary model used throughout this project balances

agency and presidential powers by allowing the president to pull the agency into his area of

the model, satisfying the Shipan conditions and facilitating a simple solution to the theoret-

ical model while simultaneously allowing us to detect the impact of an ideologically distinct

president. Presidential power alters the expected outcome of the model, with implications

for agency discretion. There are two extreme cases that are also possible: the ‘strong

agency’ and ‘strong president’ scenarios. In the former, the agency acts unencumbered. In

the latter, the agency’s position is set to that of the president (the approach taken in the

original Shipan paper).

Leveraging this simulation framework, we can run a full parameter sweep of the model

space, which produces a dataset of simulated preferences and outcomes for each possible
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executive assumption.

This data is used to develop a series of models predicting negative agency utility with a

full set preference differences between actors. The negative utility is simply a convenience

to ensure that positive coefficients are associated with more expected deference, and vice-

versa; recall that utility is minimized in the model, as the best possible outcome for the

agency is 0 (a regime in which the agency can propose its ideal-point successfully). Results

from this exercise are presented in Figure 2.6.

Alongside derived expectations for the agency’s constrained proposal (which I refer to

as the ‘pseudo-Shipan’ assumption), Figure 2.6 also presents expectations for scenarios in

which either the agency or the president dominates the executive branch’s policy proposals

(strong agency and strong president assumptions). In the former case, A∗ = A; in the

latter, A∗ = P . A full exploration of these cases is left for future work, as it would require

a more completely specified model of internal executive-branch politicking.

However, the high-level exercise does reveal several points of interest, in addition to

providing a validity test for the constraint imposed on the agency’s proposal. First, |A−F |

and |F −P | (the differences between the floor and the executive branch actors) are not sub-

stantially impacted by executive branch assumptions. Their coefficients remain consistent

across model-sets. |C − A| is similarly minimally impacted. In both cases involving the

agency and the Congress, we anticipate that divisions translate into less political deference

and weaker opportunities to exercise discretion, all else equal. This is not a particularly

radical finding, but it is an implication of the model. The effect is stronger in the strong-

agency case, as the agency’s position becomes correspondingly more important if it is able

to make decisions without regard for the president. |F − P | coefficients suggest that divi-

sions between the floor and the president should be largely inconsequential, albeit slightly

beneficial for the agency across all assumption sets.
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Figure 2.6: Baseline Simulation Results: Differences Across Assumptions

|C−P | results are of greater interest. Under the strong-agency and the modified Shipan

assumptions, we expect divisions between the committee and the president to translate into

slightly less political deference for the agency. This result reverses under the strong-president

assumption. In other words, when the president exercises strong power over the agency’s

proposal, we should expect the agency to benefit from divisions between the president and

the principal legislative overseer.

|C − F | results are also of interest. Under both the strong-agency and modified Shipan

assumptions we anticipate that divisions in Congress should translate into greater opportu-

nities to utilize discretion. However, when the president exercises substantial control over

the agency (strong-president), this effect is largely eliminated. Conceptually, this result

highlights the impact of different political principals on the agency’s political environment.

When the president is relatively strong (strong-president, modified Shipan) then the agency

should be primarily concerned with the position of the president (|A−P |). Given the ability
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of the president to shift an agency’s effective ideal-point (what it can propose in practice),

the distance between the president and the agency in question is obviously consequential.

This effect disappears in the strong-agency case, which is similarly intuitive. When the

president is weak, we should expect the agency to be more concerned with divisions in the

legislature. If an agency has absolute power over its decisions with respect to the executive

branch, we should expect the president to be largely irrelevant.

The most substantive differences in simulated coefficient values occur for |A − P | (not

surprisingly) and for |C − F |. In the former case, inter-executive differences are irrelevant

when the agency dominates, and consequentially negative when the president possess some

level of power. Conceptually, the simulation results imply that as the power of the president

grows, we should expect a larger negative coefficient on |A − P |. Furthermore, we should

anticipate a larger coefficient on |C − P | as presidential power increases, and a smaller

coefficient on |C − F |. In more concrete terms, divisions in the legislature matter less to

the agency when the president is more impactful, and vice-versa.

2.4 Mathematical Formulation of Theoretical Model

The theoretical model discussed throughout this chapter translates neatly into an empirical

model suitable for testing. Major variables include the differences between agencies and

potential overseers (|A−P |, |A−F |, |A−C|); differences between agency-specific overseers

and other overseers (|C −F |, |C −P |); quantitative differences between potential overseers

(|F−P |); qualitative political differences between potential overseers (Divided Government,

Divided Congress); and assorted control variables, which are related to the particular policy

domains involved in the substantive chapters to come and vary at the level of observations.
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2.4.1 General Model Formulation

Given the multi-level structure of the data (decisions nested within agencies nested within

Congresses) and the relationships between actors, the most appropriate modeling strat-

egy involves estimating the effects of each level explicitly and simultaneously, as part of a

multilevel (hierarchical) model (Gelman and Hill 2007). Equation 2.1 summarizes the gen-

eralized form of a hierarchical model. To express varying intercepts, I utilize the formula

convention employed by the R package lme4, which is also used to estimate all models in

this dissertation (Bates and Walker 2015; R Core Team 2013).

Pr(D) = (βjX|j) + βiXi + εj[i] (2.1)

In equation 2.1, i indexes observations (potential instances of discretion) and j indexes

a higher-level grouping variable (the agency responsible for the action, i). The first term in

the equation expresses an intercept that varies by the grouping variable, j, and a slope for a

covariableX (βj) which varies by levels of j. In other words, we estimate a distinct coefficient

for each j in the data. The vertical bar between βjX and j captures this relationship. It

indicates that β1 varies at the level of j and that we are estimating distinct coefficients

βjX and distinct intercepts at each level of j. These are sometimes referred to as ‘random’

effects.

The coefficient outside of the parentheses represents the ‘fixed’ component of the ef-

fect, which does not vary with j. The final outputs discussed throughout this dissertation

represent the average estimated effect for each variable. For the purposes of this project,

dis-aggregating into fixed/random components is mainly a means of strengthening controls

for unobserved sources of variation (particularly features of agencies and periods in politi-

cal time [Congresses]) that are not captured by the model, and of specifying a model that

recognizes the correlation structure implied by the hierarchical structure of the data.
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Conceptually, this approach to modeling is analogous, but not identical, to estimating

independent OLS models for every j in the data. The main difference is that, by including

all observations in a single model, we allow information sharing across levels of the data.

This is beneficial for several reasons. First, at a theoretical level, we should anticipate

some overlap between levels of a grouping factor. While we expect effects to vary across

levels of j, which do not expect them to be wholly independent. This idea is referred to as

‘partial-pooling’ (Gelman and Hill 2007). Coefficients for a given j are informed by those of

other j’s, but not determined by them entirely. Second, at a statistical level, it is far more

efficient to estimate a single model with a large number of observations than to estimate

nj distinct models. The hierarchical modeling approach to problems allows us to deal with

effects that occur at different levels of the data while also making the most out of the data

that is available.

2.4.2 Full Model Specification

The general form of the model used for the remainder of this dissertation is somewhat more

elaborate, and is expressed as follows, using the same convention as equation 2.1.

Pr(D) = (f p+ c f + c p+ a p+ a f + a c|agency/congress)+

f p+ c f + c p+ a p+ a f + a c+ γ + ε

(2.2)

In equation 2.2, f p represents |F −P | (and so on); γ is a matrix of decision-level control

variables (with fixed effects across all levels of the model); and ε is a vector of errors,

estimated across levels of the model. In this structure, the probability of a discretionary

decision, Pr(D), for a given agency, a, within a given Congress, c, is a function of the

ideological differences between a and the configuration of potential political overseers that

prevails in Congress c, plus unobserved variability caused by peculiarities of the agency and

the Congress, plus the influence of controls relevant to the specific decisions of interest.
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Coefficients for the differenced variables included within the parentheses are estimated

by agency, nested within Congress. Conceptually, this design implies that the influence of,

for example, the ideological difference between the committee and the agency (|C − A|)

varies depending simultaneously on the agency in question and the period in political time

(represented by Congress). One can think of the agency-level random effects specification

as an encoding of structural political control. Some agencies are more susceptible to control

than others (Lewis 2003). Modeling this variation allows us to capture this susceptibility

and control for unobserved variation in political insulation.

The / operator (agency/congress) within the varying intercept specification indicates a

‘nested’ specification. It is equivalent to the following formula:

Pr(D) = (f p+ c f + c p+ a p+ a f + a c|agency)+

(f p+ c f + c p+ a p+ a f + a c|agency : congress)+

f p+ c f + c p+ a p+ a f + a c+ γ + ε

(2.3)

Where : indicates an interaction term. In other words, the model estimates varying

coefficients for all combinations of agency and congress, whereas the general form of the hi-

erarchical model (equation 2.1) estimates varying coefficients by a single grouping variable (j,

or the agency). For a given agency, the nested effect of a given variable (x|agency/congress)

captures the deviation of a variable x within the agency, within a Congress, from the overall

mean. The agency-level effect (deviation of the agency from the overall mean) is isolated

in the (x|agency) component of the formula. Finally, the remaining fixed components are

isolated outside the varying coefficient components of the formula.
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2.4.3 General Discussion of Model

Several modeling decisions are worthy of brief additional discussion. First, why varying

effects? In essence, because they provide stronger controls for agency-level variability. A

fixed agency effect is productive in isolating the base tendencies of a given agency to utilize

discretion. However, it does not capture the agency’s relative responsiveness to potential

political control efforts, which are known to vary by agency (see, for example, David Lewis’s

work on the impact of agency structure and design on political control (Lewis 2003). A

fixed effect for a variable such as |A − F | would imply that all agencies are equally and

identically responsive to variations in the political alignment of the floor of Congress, which

is plainly not the case. A varying effect captures greater nuance.

In effect, the original Shipan paper also uses agency-varying coefficients. The only agency

involved in the paper was the FDA, which naturally assigned agency-varying effects for the

FDA. Congress-level effects, however, are not estimated in the original paper (Shipan 2004).

This would not have been feasible given the observation-level was Congressional (total

inspections by Congress). In the absence of lower-level variability, the effect of interest

is variability across Congresses. Conceptually, the original model could be re-designed to

operate at the level of individual inspection decisions; however, this would be difficult as

one cannot easily construct a dataset of potential inspections. We only observe inspections

that occur.

Specifying that a given variable’s coefficient may vary both across agencies and across

Congresses within agencies is intended to capture shifts in political conditions that fall out-

side the scope of the variables tested in this dissertation. Adding varying effects by Congress

captures the impact of otherwise unexplained variability produced by the features of a given

Congress, independent of the measured variability captured by the explicit features of the

model. Phrased differently, this addition indicates that ideology is not all that matters.

Other features of political time (perhaps issue attention, or events in the world) can be

quite consequential for agency decision making. Allowing effects to vary by Congress as
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well as agency incorporates such effects more strongly.21

To illustrate, consider the EPA in the 100th and 101st Congress, respectively. The

nested specification suggests that the EPA in the 100th Congress is related to the EPA in

the 101st Congress, but different along both the dimensions of the ideological differenced

variables and some unobserved dimensions distinctive to the pairing of Congress and agency.

Conceptually, these might involve the prominence of particular issues (an environmental

catastrophe), or a major agency success or failure. They might capture the election of an

unusual set of legislators with special interest in the EPA’s mission. Attention is partially

captured by the design of the ideological difference variables (see Chapter 3), but not

completely.

In short, there are reasons to believe that agency-Congress pairings are distinctive entities

that should be treated as conceptually comparable, for modeling purposes. The unobserved

differences between these two iterations of the EPA, in the prior paragraph, are potentially

consequential. The nested-effect specification should absorb all possible unobserved vari-

ability in the data caused by peculiarities of agencies at different points in political time

and facilitate a relatively clean estimate of the impact of ideological differences, which form

the main theoretical effects of interest in this project.22

21The classic example of nested effects in multilevel models is the problem of estimating student per-
formance. Students exist within a hierarchy consisting of classes nested within schools. Performance is
measured at the level of student-class pairings. For comparison, the model design in this project approx-
imates a Waldorf School model, in which classes (and teachers) move forward in grades together. In this
analogy, we observe students nested within classes nested within grades nested within schools. A Congress is
the rough equivalent of a grade in this framework, while agencies are ‘students’. A group of agencies moves
together through time from Congress to Congress, accumulating a set of measured observations (“tests”)
in each Congress. The average of these “test” results within a Congress is, roughly speaking, the average
effect of interest for a given ideology variable, which is what we care about for the project. This specification
suggests that a Congress has distinctive properties that might interact with some agencies differently than
others.

22I also estimate models using only agency-varying effects, in addition to the nested effects approach, to
validate the robustness of results to modeling strategies. Results are comparable.
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2.5 Derived Expectations

The simulation results discussed in Section 2.3.2, establishes the general outcomes we should

expect in terms of individual differenced variables, the focus of the empirical chapters of the

dissertation. Table 2.1 summarizes the coefficient levels derived from simulation results and

from associated theory (in the case of divided government and congress variables). These

figures are calculated by regressing differenced variables from the simulated data on a metric

of agency ‘utility’, −|A−O|, where O represents the expected policy outcome under a given

set of political conditions.23

2.5.1 Presidential Power

Allowing A and P to vary independently introduces a new variable of interest: |A−P |, the

distance between the agency and the president’s ideal-points. Conceptually, and logically

in the world of the model, this variable should have a substantive impact on agency dis-

cretion. An engaged president can exercise both formal and informal powers over a wide

variety of agency actions. Formally, the president controls the Office of Management and

Budget (OMB) and it’s powerful subsidiary, the Office of Information and Regulatory Af-

fairs (OIRA). OMB can demand budget cuts and manipulate account allocations, while

OIRA can veto regulations and information collections, make changes to rules and collec-

tions that it elects not to veto, and impose standards on other forms of agency action (i.e.

guidance documents, information collections). The president also appoints agency leaders

(subject to Senate approval), allowing for a ‘leadership veto’ of undesirable actions before

they emerge from an agency (Lewis 2008; Potter 2013; Furlong 1997). As |A−P | decreases,

we would expect the agency to gain more benefit from policy-making and, consequently, to

observe more discretionary policy-making.

Beyond the world of this dissertation, if presidential constraints (the ability to pull agency

23The negative sign is included simply to force the direction of coefficients to match the direction the
conceptual target. I.e. to make a positive coefficient correspond to a positive association with the use of
discretion.
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policy outputs into the president’s area of the theoretical model) function as implied, we

would expect to observe greater presidential efforts at restraining agencies as alignment

decreases (as |A − P | increases). For example, presidents might be more likely to utilize

their review authority and might exercise stricter scrutiny over agency decisions.

2.5.2 Legislative Deference

The most basic expectation indicated by this chapter is that legislative deference ought

to vary predictably with political conditions (specifically, differenced preferences), to the

extent that agencies find it necessary to consider the position of the Congress in their

decision making. From the perspective of the legislature, we should expect greater potential

ideological differences between the committee and the agency (|C − A|) and the floor and

the agency (|F −A|) to translate into relatively less discretion, all else equal. Similar results

indicate little variation across executive assumptions in these variables; regardless of the

relative power of the president, disagreements between the Congress and the agency should

be associated with increased reticence to exercise discretionary powers.

In addition to serving as an effective high-level test of the model, this expectation does

offer some ability to distinguish the relative influence of legislative actors. The theoretical

model suggests that the agency should be somewhat more responsive to differences with

the committee, but the difference is not substantial. Testing these expectations should

shed some more light on this point. Finally, while executive assumptions are not terribly

consequential to this legislative deference, we might expect the nature of the policy domain

involved in specific tests to be consequential. The model discussed in this chapter assumes

that all policy domains are equally subject to influence from all relevant principals. This

may or may not be the case. The empirical chapters of this dissertation cover several distinct

areas of discretion, which have the potential to draw out this point as well.

Conceptually, legislative deference variables represent ‘direct’ oversight: explicit map-

pings of ties between an agency, their committee overseers, and the general legislature. The
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follow two expectations represent ‘indirect’ forms of deference.

2.5.3 Opportunistic Discretion

Model simulation results suggest that unity within Congress, all else equal, should translate

into a greater likelihood of Congressional response to agency over-reach and, as a result, to

correspondingly less discretion. The primary legislative unity variable in this project is the

ideological distance between the ‘committee’ (the primary oversight coalition) and the floor

(the broader legislature). Congressional committees hold special roles in the policy-making

and bureaucratic oversight processes. They are conceptualized as gatekeepers, primary

overseers of agency decisions, and specialized policy experts standing on even footing with

agency officials in order to allow the legislature to maintain independence. As a result,

divisions between committees and the floor of their parent chamber are of substantive

consequence. The model anticipates greater use of discretion when the committee and the

floor are divided, as this imposes a substantive block on effective Congressional response.

The Opportunistic Discretion expectation highlights a particular challenge of oversight:

whereas federal agencies are (more or less) unified, the legislature is often bitterly divided.

Increasing divisions within the Congress translate into polarization and legislative gridlock,

both of which are well documented in the literature. Less well documented are the impli-

cations for legislative oversight. The implication of the domain is that a divided legislature

is unlikely to be able to exercise effective oversight, even if elements of the Congress desire

to do so.

2.5.4 Politicized Oversight

The Politicized Oversight expectation speaks to the influence of broader political conflicts

on the federal bureaucracy. Whereas Legislative Deference deals with specific interactions

between agencies and legislative overseers (and might well imply substantive policy differ-

ences between the two sides), Politicized Oversight deals with broader partisan disputes
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between the president and the Congress. Under these circumstances, the exercise of bu-

reaucratic discretion, however well justified, risks becoming a political football to be kicked

by a hostile legislature.

This expectation incorporates the differences between legislative overseers and the presi-

dent (|C−P | and |F −P |). The committee-differenced variable is expected to be negatively

associated with agency discretion, while the floor variable is expected to positively asso-

ciated with discretion, all else equal. Note that these effects are relatively weak in the

simulated models. As in the opportunistic discretion domain, we should expect qualitative

differences between the legislature and the executive to have a comparable effect.

2.5.5 General Partisan Division Controls

Finally, all models discussed in this dissertation incorporate controls for both divided

dovernment (at least one chamber of the Congress is controlled by a party opposing the

president) and divided Congress (the House and Senate are controlled by different parties).

Divided government captures broad-based, qualitative differences between legislative and

executive actors. While it is empirically most closely related to |F − P | (a simple classifier

using |F−P | to predict the presence of divided government has an in-sample AUC of roughly

0.88) , it should detect a slightly different conceptual effect. Partisan control of a chamber

grants a variety of additional powers, beyond ideological affinity. Party leadership may

exert an out-sized influence over the chamber’s agenda, rules of debate, and increasingly

committee assignments. Controlling for divided government, in addition to incorporating

agency-Congress varying effects, should account for additional sources of variability driven

by partisan divisions.

We should expect divided government to be associated with less agency discretion, all

else equal. This expectation cannot be explicitly tested in simulation, but it follows from

the general logic of this chapter. Assuming an indifferent president and a Congress capable

of acting, the existence of a divided government raises the odds of a legislative response by
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increasing the potential for an agency to become entangled in partisan conflict.

The same general logic applies for divided Congress effects. Where divided government is

conceptually comparable to the politicized oversight variables (|F−P | and |C−P |), divided

Congress is conceptually comparable to the opportunistic discretion variable, |C − F |. We

should expect it to have the same relationship with agency discretion (positive). As in the

committee-floor division case, broader partisan divisions across chambers of the legislature

should have a substantial impact on the likelihood of Congressional reaction. In the case of a

divided Congress under the American system of government, it will always be the case that

one chamber will be aligned with the president and the other will not.24 Divisions between

the House and the Senate should produce qualitatively weaker Congressional responses to

agency discretion and translate into more discretion as a result. Note that the theoretical

model cannot explicitly test this point, but it follows logically from the |C − F | results.

These effects are not limited to ideal-point differences. We should anticipate a qualitative

difference between branches where party control is split, above the anticipated effects of

ideology. Partisanship is more than allegiance to a particular ideal-point. It entails loyalty

to an organization, comprising both informal ties and very real formal obligations. Modern

legislators are, for example, often required to ‘purchase’ desirable committee seats from

their party organizations with fund-raising contributions to party groups.25 Money raised

through these means can be turned against disloyal members in future elections. Even more

simplistically, members who deviate from party-line votes of importance can expect to lose

prime committee seats regardless of dues paid. Political transactions tend to be binding

only so long as they are convenient.

Note that we should also expect these results to be somewhat unstable due to limited

variation. As the operationalized model leverages Congress-level effects and as there are a

24Government is always divided when Congress is divided, but Congress is not necessarily divided when
government is divided.

25A 2017 book by Republican Congressman Ken Buck notes that House Republicans were expected to
forward ‘dues’ to party campaign arms in exchange for seats on certain committees. Lesser seats (Judiciary)

cost $220,000, whereas prime seats (Ways and Means) cost $450,000.
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relatively small number of Congresses available in the data, the model has limited leverage

over variables measured at the Congress-level. The divided Congress and divided govern-

ment variables serve as useful controls, but coefficients should be interpreted with caution.

Table 2.1: Simulation-Derived Expectations

Variable Sim. Coef. Exp. Direction

Presidential Power

|A− P | -0.21 -

Legislative Deference

|C −A| -0.42 -

|F −A| -0.37 -

Opportunistic Discretion

|C − F | 0.27 +

Politicized Oversight

|F − P | 0.02 +

|C − P | -0.03 -

Partisan Division Controls

Divided Cong. +
Divided Gov’t -

2.6 Conclusion

This chapter has introduced a theory of proactive discretion built around anticipated politi-

cal deference. It has outlined a general theoretical framework for defining and modeling the

impact of difference elements of political deference on proactive discretion. It has adapted

a model of conditional Congressional control of the bureaucracy and extended it to incor-

porate the role of the president and to apply to agency decisions to utilize discretion.
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Based on this theoretical model, several empirical expectations were derived. Gener-

ally speaking, these can be summarized as manifestations of the ‘ally principle’ discussed

in Chapter 1 (legislative deference, presidential power) and of the implications of divided

branches of government (opportunistic discretion, politicized oversight). The latter cases

are of particular interest for this project. While it is essential to account for direct polit-

ical alignment effects in any credible model of agency decision making, the most relevant

expectations to the theory of proactive discretion developed in Chapter 1 are opportunistic

discretion and politicized oversight.

Capturing these effects empirically present several challenges, which are discussed in

Chapter 3.
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Chapter 3

Applying the Spatial Framework

This vast organization has never been studied in detail as one piece of administrative

mechanism. Never have the foundations been laid for a thorough consideration of the

relations of all its parts. No comprehensive effort has been made to list its multifarious

activities or to group them in such a way as to present a clear picture of what the

Government is doing. Never has a complete description been given of the agencies

through which these activities are performed.

William Howard Taft, On economy and efficiency in the Government services January

1912

To date, the approach used by the Office of Management and Budget (OMB) and

agencies has not led to the inventory of all federal programs ... In developing the

inventory, OMB allowed for significant discretion in several areas, leading to a variety of

approaches for defining programs and inconsistencies in the type of information reported.

... As a result of these limitations, the inventory is not a useful tool for decision making.

US GAO, Government Efficiency and Effectiveness: Inconsistent Definitions and

Information Limit the Usefulness of Federal Program Inventories, October 2014.
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3.1 Introduction

From an empirical perspective, researchers’ ability to measure the operations of the fed-

eral government has improved substantially since Taft’s time. That being said, the federal

government has also grown somewhat larger since the early 1900s, and a comprehensive

accounting of the decisions and operations of the administrative state remains a work in

progress. Remarkably, as the GAO quotation (epigraph) indicates, there is no comprehen-

sive inventory of the federal agencies and programs currently in existence, although efforts

to remedy this problem were initiated under the Obama administration.1 On the most basic

level, there are a variety of different sources for agency data, each of which yields slightly

different information. The federal government is one of the world’s preeminent producers

of data, but it has chronic struggles presenting and reporting data on itself in a consistent,

reliable manner.2

This chapter does not aim to solve all of these problems. However, the generalized

spatial framework discussed in Chapter 2 does serve as a foundation for one approach to

the problem of holistically capturing the operations of government, and this chapter grounds

the framework in empirical reality. In addition to laying out a more comprehensive method

for applying the spatial framework, this chapter highlights several original data collection

efforts designed for this dissertation and intended to capture, at a macro-level, the impact

of political conditions on agency decision making.

1As the quote also indicates, the effort did not go well, owing to the standard problem of federal reporting:
lack of clear standards across agencies, leading to inconsistent data collection and unclear objectives. The
program inventory initiative was been shuttered in the early days of the Trump administration and will
likely never be finished, let alone utilized.

2Amusingly, the Competitive Enterprise Institute suggested in 2015 that there is no single consistent
accounting of how many agencies exist, let alone of what the agencies in question do. While the article was
not entirely serious, the problem of measuring the federal government’s activities is much more serious than
commonly realized. Clyde Wayne Crews, “Nobody Knows How Many Federal Agencies Exist”, Competitive
Enterprise Institute, August 2015, https://cei.org/blog/nobody-knows-how-many-federal-agencies-exist.
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3.2 Measuring Players’ Positions

The main parameters of interest in the theoretical model discussed in Chapter 2 are ideal-

point estimates (representing ideology) for federal agencies, the floor, the committee and the

president. The main feature of interest in these scores is the ability to capture the relative

distance between actors. This distance can be interpreted as a measure of ideological

alignment, or trust more generally. This section summarizes ideal-point data utilized in

this dissertation and describes the general theory underlying the construction of ideal-point

estimates.

3.2.1 Political Actors

To the extent ideal-points are reliable, we can be quite confident in estimates for Congres-

sional actors, and reasonably so for the president. Existing research has established a strong

theoretical foundation for ideal-point summaries of legislative bodies (Downs 1967; Poole

and Rosenthal 1997).

In the case of the floor, we need only determine how to deal with a multi-chamber

legislature; as in Shipan (2004), the model does simplify to analogous regimes when we

include multiple chambers, although this requires us to assume that both chambers are

roughly identical. Nonetheless, given the assumptions of the model, there is no particular

reason to believe that including multiple-chambers explicitly will do anything more than

add complexity (Shipan 2004). That being said, there are broader implications of multiple

chambers that might be incorporated in a revised application of the model. For example,

the issue of legislative divisions indicated by the Divided Legislature hypothesis is not only

a within-chamber problem: it is also a between-chamber problem. When the House and

Senate disagree on an issue gridlock is more likely to be the outcome than a bipartisan

compromise. In these cases, the theory predicts that a divided legislature will be less

likely to exert itself, and that we should expect more discretion as a result. Conceptually,
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then, there are multiple levels to legislative divisions. The |C − F | division impacts inter-

chamber dynamics, while House-Senate differences impact inter-chamber dynamics (the

broader ability of Congress to settle on and implement a policy response to agency activity).

Addressing multiple chambers is a question of implementation.

The simplest approach to dealing with multiple chambers is to pool across chambers

in the modeling process. This is done naturally through the process of generating macro-

level committee influence estimates (discussed shortly), and should not be problematic in

terms of the floors of the House and the Senate. Empirically, as illustrated in Figure 3.1,

the median positions of the House, Senate, and pooled House and Senate (measured both

by taking the median of legislators across chambers and by taking the average of the two

chamber medians) tend to move together, and seldom deviate to a dramatic degree. These

commonalities make the pooling assumption empirically quite reasonable. In fact, over the

past 35 Congresses, the House and Senate have only diverged by more than 0.25 points on

the DW-NOMINATE first dimension twice: the 112th and 113th.3

3This could have more to do with the apparent dysfunction of Congress during this period than has been
appreciated. It certainly captures the dilemma of the GOP House leadership during this period. It faced
both an extreme minority within the party, agitating for policies that leadership knew would fail in the
Senate, and a unified opposition party. In other words, Conditional Party Government conditions failed to
hold in the House and the Senate was simultaneously unusually different from the House, in the aggregate
(Rohde 1991). These conditions are not a recipe for legislative success.
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Figure 3.1: Legislature Ideology Measures Comparison, 80th - 115th Congress

Moreover, correlations between these metrics are quite high over a long period of time

(throughout the full scope of the data; Figure 3.2). Committees are handled comparably

to the floor.
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Figure 3.2: Legislature Ideology Measure Correlations, 1st - 115th Congress

3.2.2 Federal Agency Ideology

While the theory of legislative ideal-point estimation is well established in the literature for

political actors, there is comparatively little research on analogous metrics for the federal

bureaucracy. This section briefly reviews existing work in the area and discusses an original

extension developed for this dissertation.

Developing Agency Ideal-Point Estimates

There are two major approaches to constructing agency ideal-point estimates available at

present. First, expert surveys conducted by David Lewis and collaborators in 2008 and

2012 encapsulate the general perspective of policy researchers on the ideology of specified

agencies (Lewis 2008; Clinton and Nixon 2012). These surveys have several shortcomings

(prominently their small sample size and the highly non-random process of respondent
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selection) but, as will be demonstrated later in this section, they are surprisingly comparable

to other metrics.

The second approach to measuring agency ideology was pioneered by Adam Bonica,

Jowei Chen and Tim Johnson and utilizes campaign contribution data to estimate the

ideology of a agency as the weighted aggregate of its employees contributions (Bonica and

Johnson 2012; Chen and Johnson 2014). The method works as follows:

1. Parse Federal Election Commission (FEC) contribution records to identify employees

of federal agencies

2. Map contributions by identified federal employees to the recipient legislator

3. Construct a weighted average of the recipient’s DW-NOMINATE score (first dimen-

sion) for every agency, multiplying the recipient’s score by the volume of contribution

and standardizing the result.

The output of this process is a single ideal-point estimate for any agency with sufficent

policy contributors during a given time period. While seemingly straight-forward, the pro-

cedure has several inherent difficulties. First, identifying agency employees amidst FEC

contributions is by no means an exact science. Individual-level contribution records contain

tens of millions of distinct contributors, each of whom submits a contribution to a recipient

campaign or qualified organization with some degree of self-reported employment informa-

tion. The recipient committee reports these filings to the FEC. As a consequence of this

procedure, employment and occupation reporting is extremely messy. Spelling errors and

inconsistent abbreviations are the norm. This dissertation extends existing literature on

the subject by contributing a new set of ideology scores, which will be discussed shortly.

Beyond implementation difficulties, there are several potential criticisms of this method-

ology. Chen and Johnson (2014) justify the approach, but several potential flaws are worthy

of discussion. First, one might argue that political contributors are not representative of
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the agency as a whole. There are many employees in federal agencies, and most do not con-

tribute to political candidates. Nonetheless, there are reasons to believe that contributors

are reliable fodder for ideal-point estimation. The general literature on political contribu-

tions highlights that contributors (and political activists generally) are more likely to be

wealthy (especially large contributors) and better educated that non-contributors (Brady

and Schlozman 1995).4 This finding is consistent with a rich literature on political polariza-

tion, which notes that more educated, politically-knowledgeable Americans are also more

polarized (Fiorina and Abrams 2008; Gentzkow 2016). In short, contributors are likely

to be out of the political mainstream: contributing the required $200 to a candidate (the

FEC minimum for itemized reporting of an individual’s contributions in a given political

cycle) is a burden for most Americans and few undertake it. In an analysis of FEC records,

the Center for Responsive Politics finds that barely more than 0.5% of Americans actually

make contributions of greater than $200.5

If we were interested in identifying the ideology of the public at large, these points would

be problematic. However, we are interested in identifying the general influences brought

to bear on the decisions made by a hierarchical, policy focused organization dominated by

political and social elites. The biased set of respondents captured by contribution-based

measures are exactly the sorts of people we would expect to be most influential in such

organizations. Wealthy employees in the federal bureaucracy are more likely to be situated

in high-level positions (high-level positions pay more), and ideologically engaged employees

are more likely to have strong opinions about the policy outputs of their agencies. They

are, in the Downsian-sense, more likely to be policy zealots, and zealots typically exert an

out-sized influence on group decisions (Downs 1967).6

4A 2014 Pew Center study finds that contributors follow a ‘U-Shaped’ ideological distribution, with peaks
at the extreme liberal and conservative ends. Pew Research Center, Political Polarization in the Ameri-
can Public, June 12th, 2014, http://www.people-press.org/2014/06/12/section-5-political-engagement-and-

activism/
5https://www.opensecrets.org/overview/donordemographics.php
6Be aware that zealot, in this case, is not meant to imply a radical ideologue. Downs’ zealots are

committed to achieving policy goals consistent with their agencies’ missions.
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The influence of small, but committed, outlier groups also addresses a second concern

about the use of contributions data to capture agency ideology: the argument that an

agency’s ideology cannot be reduced to the sum of its parts. This might occur for sev-

eral reasons. We might imagine an agency that is completely dominated by a powerful

administrator, whose positions will always prevail regardless of the views of his employees.

Existing research suggests that skilled employees are unlikely to remain long in this situa-

tion (Gaillmard and Patty 2013). However, even if such a management structure was able

to both sustain itself and retain employees, we should expect the lack of omnipotent man-

agement to allow us to gain some insight into an agency’s macro-ideology through employee

contributions. No manager can know everything about policy, nor will any manager have

infinite time to review all actions of his subordinates. If his employees are subject to bias,

even a manager who is aware of this fact will be trapped into tolerating at least somewhat

imperfect policy decisions, slanted in the direction of his employees. One might construct

a series of game-theoretic interactions to capture just how this dynamic could take place,

but the basic logic is simple enough to stand alone.

Conceptually, then, we should be reasonably confident in agency-level ideology estimates

derived from employee contributions data. Empirical tests reinforce this confidence. The

results of the Chen-Johnson method yield a set of agency ideology estimates comparable

(theoretically; Clinton-Lewis scores are not literally comparable to Chen-Johnson scores in

terms of calculation) to those generated by the Lewis survey methodology, with the distinct

advantage of varying over time. With the assumption that Clinton-Lewis scores are constant

over time, we can test the comparability of the methods on the agency-level. Correlations

are quite reasonable, in spite of some reservations about the literal comparability of scores.7

7Applying a single estimate taken at one point in time across 20 years is a bit of a stretch, but there is
precedent. In their research on Congressional legislator ideology, Poole and Rosenthal observe that individual
scores do not vary substantially. Legislators “die in their ideological boots”. If this is true of Congressmen,
we should expect bureaucrats, who have a reputation for resistance to change, to be buried in them.

94



Figure 3.3: Comparisons of Existing Agency Ideology Estimations

There is one practical limitation of the available Chen-Johnson data: it is aggregated

by administration and is somewhat opaque.8 This state of affairs necessitates more in-

depth investigation. In order to expand the reach of the data, I return to the original FEC

contribution files and construct a database from the records provided by the agency. The

result is a file of more than 39 million distinct contributions of greater than $200 made

to federal candidates between 1980 and 2016. The second step is to attempt to identify

federal employees in the data. I did this utilizing a set of custom search-strings, coupled

with a Python script designed to run iterative SQL queries for the relevant strings and tag

records with the best-matching agency (if any). The process of developing search terms (and

exclusion terms) was, of necessity, based largely on trial and error: I reviewed as many terms

as possible within the result-sets for matches and added large numbers of exclusion terms to

improve filtering.9 The final output of this process is a dataset of campaign contributions

8The authors make administration-level aggregates available, but do not break down their data to lower
levels, nor do they release the details of their individual employee classifications. This is entirely under-
standable given the effort involved in the project (they have earned a property right over the data and the

time to exploit it), but it does make complete comparisons difficult.
9A brief illustrative example: for Environmental Protection Agency (EPA) employees, I might design
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made by self-identified federal employees between 1980 and 2016 (although data is far more

available beginning in the mid-1990s).10

I do not make any effort to exclude employees in non-policy-relevant positions, primarily

because it would not be feasible given the data. Self-reported occupation and employment

entries are quite limited in their ability to provide in-depth information about individual

occupations, although see the conclusion of this chapter for a brief note on future research

to improve the techniques. That being said, I do restrict contributors to denizens of DC,

Maryland and Virginia which, coupled with the natural burdens involved in contributing

to a political campaign, should effectively limit the data to at least moderately influential

officials in the federal government. This approach also has the feature of eliminating most

state government employees, who are relatively common in the contribution files (partic-

ularly California, New York, and Florida, which have large populations and large state

governments).

Extending Existing Estimates

To attempt to expand the scope of the data, I utilize a simple multi-level linear regression

model to generate estimates for individual Congresses and for expanded time-periods. The

model fits distinct intercepts for agencies and slopes for administrations within agency

groups while estimating global coefficients for administration, congress, agency and DC-area

residence. Raw ideology scores serve as the target for the model. In effect, this methodology

is simply using a model to construct an average ideology estimate for each agency, allowing

for ‘partial-pooling’ of information (pulling estimates more strongly towards the conditional

searches for ‘EPA’,‘US EPA’,‘Enviro’ and ‘Prote’, etc. Next I would screen for false matches and refine
search strings accordingly. One particular source of false positives were employees of state agencies with the
same names as federal agencies, i.e. VADOT vs DOT. Where unidentifiable, I handled these individuals
through geographic sub-setting by contributor residence (DC, Maryland and Virginia), discussed shortly.

10The obvious means of automating this procedure would be to devise some sort of text-based classification
model trained on known agency employees. Such a model would be conceptually comparable to the model of
classifying bureaucratic documents by Policy Agendas Project codes that I discuss shortly. I did not adopt
this approach in this instance, mainly because employer and occupation text fields are extremely short and
give models very little to work on. Text-based models work best with large vocabularies that differentiate
cleanly between classes. This is not the case for contributor employer and occupation records.
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global mean as sample for specific agencies grows smaller).11

Applying this model to a matrix of all distinct combinations of agency, administration

and congress (with DC-residence either set to 1 or 0, depending on the desired assumption)

produces a full set of ideology scores. Comparisons between these scores and Chen-Johnson

scores are presented in Figure 3.6. While not identical, scores follow a generally comparable

distribution. Differences are likely attributable to two main factors:

1. The use of geography to restrict the data to capital-region contributors. Chen and

Johnson utilize all contributors; I use only those with a residence in DC, Maryland,

or Virginia. This is obviously not a perfect control for employees with influence over

central agency operations, but it is the best that can be done at present.

2. Variability caused by pooling in the modeling process. Whereas Chen and Johnson

rely on raw scores, I allow these scores to be ‘pulled’ towards global means by Congress

as part of the modeling process. This approach is intended to reduce the impact of

agencies with a small number of contributors. These account for some of the larger

differences between the modeled scores and the original Chen-Johnson scores.12

Conceptually, the intent is to use as much information from a given agency as possible,

incorporating the knowledge that agency ideology is likely to change with partisan control of

the presidency and across time. Allowing influences from outside the agency helps to facili-

tate estimation in the presence of low sample sizes and captures interactions between agency

officials within the government. While not a completely specified model (future research

will aim in the direction of generating such a model), this approach is both empirically and

conceptually consistent with existing research.

11Future work will improve on this approach to estimating agency ideology; see Chapter 7.
12In practice, this impact is minimal as most of these agencies are dropped from subsequent empirical

analyses due to limited sample.
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Comparisons to Existing Data

Owing to data limitations, this is far from an exact exercise. However, there are several rea-

sons to believe that it is justifiable. First, as discussed earlier in this chapter, we have Poole

and Rosenthal’s well-known identification of relative ideological stability over time. And,

within the scope of agency ideology estimates, we were earlier able to identify surprisingly

strong correlations between agency ideology estimates produced by different methods at

specific time periods. Clinton-Lewis scores cannot realistically apply to the entire time pe-

riod equally well (they are estimated based on an expert survey conducted at one time, 2008,

even if it does ask respondents to consider a longer time-horizon), yet they are reasonably

closely related to Chen-Johnson estimates.

More concretely, my data are also consistent with agencies identified as sanity-checks by

Chen and Johnson in their original paper. The authors note that two agencies commonly

perceived as liberal (EEOC and NSF) were coded as consistently liberal, while three other

agencies perceived as more politicized were coded as more ideologically volatile. My data

replicate these findings.
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Figure 3.4: Score Distribution, CJ-2014 Sanity Checks (Liberal)
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Figure 3.5: Score Distribution, CJ-2014 Sanity Checks (Politicized)

Moreover, even the agencies identified as politicized (Figure 3.5) vary at most by 0.6

points between administrations (and this number is something of an outlier). This differ-

ence is by no means insignificant, but also suggests the existence of a distinct ideological

core within agencies that dampens variation 13. Finally, while broad-based methods of mea-

suring agency ideology generally approximate my findings, methods based solely on political

appointees (e.g. Bertelli and Grose 2011) do not. This result provides further indication of

an ideological core within agencies. The core is impacted by shifting administrations and

new political appointees, as we would expect, but remains a consistent influence over time.14

13The modeling process also dampens variation to a degree.
14Internal divisions between political appointees and career employees remains an under-studied area of

research, mainly due to lack of data.
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Figure 3.6: Modeled Estimates (All Donors) VS Chen-Johnson Scores

Figure 3.7: Modeled Estimates (DC-MD-VA Donors) VS Chen-Johnson Scores

In terms of overall distribution, results are generally comparable to Chen-Johnson scores

(Figures 3.6 and 3.7). Model results shift the weight of the distribution of agency ideologies

towards the center, although the central point of all estimates remains somewhat to the left.

Modeled estimates almost exactly mirror the fat left tail suggested by the Chen-Johnson
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data, and all distributions retain a general character of multiple secondary peaks; in Chen

and Johnson’s case, this takes the form of a smaller peak to the left and a plateau to the

mid-right of 0. In my estimates, the data suggest a more pronounced peak to the mid-

right of 0 with secondary peaks to the left and right edges of the distribution. Correlations

between our estimates are roughly 0.5. Large differences tend to occur in the case of small

agencies (the Railroad Retirement Board [RRB], National Transportation Safety Board

[NTSB], National Archives and Records Administration [NARA], etc.). As noted, most of

these cases are dropped in subsequent analysis due to data limitations.

Finally, the aggregate results of the exercise are consistent with Chen and Johnson’s

major findings: agency ideology scores do vary by administration partisanship. The center

of the agency ideology distribution shifts somewhat higher under Reagan and H.W. Bush,

lower under Clinton, higher under W. Bush, and lower again under Obama. Similar results

are observable by Congress.
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Figure 3.8: Agency Scores by Congress

3.3 Mapping the Policy Space

This section establishes a generalized framework used to operationalize the connections be-

tween actors in the model, particularly between committees and agencies. The other ties

between actors are relatively clear (the committee is always tied to the floor, the agency

is always tied to the president, etc.). Whereas the original Shipan (2004) model utilized

a single agency and a single committee, this dissertation uses many of both. This change

makes manually mapping the connections between agencies and committees somewhat un-

feasible. Moreover, there are reasons to be skeptical of the relatively simplistic 1:1 mapping

of agency to committee.

This section envisions the connections between agencies and committees like a network,

in which policy issue areas are not always mapped to singular policy actors. The analyses
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in this dissertation are conducted within the context of a set of issue-actor relationships.

Intersections between actors within a given issue domain generate opportunities for oversight

and/or policy decisions. The basic assumption of this approach is that actors operating in

a given policy domain are of interest to other actors within that domain, whether or not

the actors have explicitly stated formal powers over the others. This assumption is not

particularly problematic in practice; as illustrated later in this section, correspondence

between issue-attention and generally understood boundaries on agency and committee

powers is extremely high. The USDA is primarily interested in agriculture, according to

the method. Similarly, Congressional committees tend to focus their attention on issues

that fall within their powers. The House and Senate Agriculture Committees spend most

of their hearings attending to agricultural issues. See Appendices B.3 for a brief illustration

of this point.

This general approach to mapping the policy process also has substantial theoretical

support from two sizable bodies of literature: the rich research program on policy agendas

exemplified by Frank Baumgartner and Bryan Jones and related research based on the

‘Garbage Can’ model of the policy process (Baumgartner and Jones 1993; Cohen and Johan

1972). While the latter is more an exploration than a model (it offers no predictions, minimal

mapping between inputs and outputs, and does not run as stated in its original form), it

remains remarkably ahead of its time and of substantive conceptual value. Fioretti and

Lomi (2007), in an article adapting the original model, put this rather well: “Despite its

influence and visibility, we feel that the full potential of the GCM as a model of — rather

than a metaphor for — organizational decision processes has not yet been fully realized.

... in their verbal theory Cohen, March and Olsen articulated a clear and very explicit

agent-based representation of organizational decision processes, but the actual model could

not reproduce their verbal theory faithfully because of the technological constraints of the

time ...” (Fioretti and Lomi 2007).

Several core concepts are relevant to this framework and are summarized in Table 3.1.
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Table 3.1: Key Concepts and Data Sources

Policy
Agendas
Project

Issue Codes

A set of major and minor policy topics assigned to a large array of
policy documents by researchers affiliated with the project. Major
topics include items such as Macroeconomics and Agriculture. Minor
topics are nested within major topics and include items such as Family
Issues and Domestic Violence (nested within the major topic Law,
Crime and Family Issues).

Policy
Agendas
Project
Hearing

Database

A database of Congressional hearings published between 1950 and 2014
coded for relevance to PAP topics. The database also contains a
professional summary of the hearing, which in turn provides a corpus
of text associated with a particular PAP topic.

Agency
Information
Collection
Abstracts

Summaries of agency information collection documents (discussed in
Chapter 4) obtained via RegInfo.gov. These abstracts are used as
input data for document classification algorithms trained on the PAP
data (Section 3.3.1).

3.3.1 Connecting Agencies and Committees

Section 3.2 describes how actors’ ideal-point positions are estimated. This allows us to

position actors relative to one-another. However, we lack a means of establishing connections

between legislative committees and bureaucratic agencies. While the connections between

the committee, the floor and the president are all relatively straight-forward, it is not

obvious how to build linkages between committees and agencies, a significant relationship

in the model.

In order to solve this problem, Shipan (2004) relies on hearing data and subject-matter

knowledge to identify a single relevant policy committee with authority over one particular

aspect of the FDA’s (the agency of interest in the paper) regulatory authority (Shipan

2004). This is reasonable given the context of the project, but not ideal. It omits, for

example, appropriations and oversight committees, which have broad powers over many

subject areas and undeniably exert influence over federal agencies. However, the approach is
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quite justifiable within the scope of the project. Shipan is interested specifically in variations

in a single, targeted policy output, which is arguably most impacted by the operations of

the identified committees in both the House and the Senate. As a result, the model is

able to be operationalized as a relatively straight-forward set of relationships, illustrated in

Figure 3.9. The model captures a Senate committee (CS), the Senate floor (FS), and the

House equivalents (CH and FH), in addition to the agency (A) and the president (P).

While reasonable for Shipan’s focus, this approach is not feasible given the larger scope

of this project. Moreover, there are reasons to be somewhat skeptical of the idea of reliably

and consistently mapping agencies to committees in a 1:1 manner, on a macro-level. The

actual relationship is many to many: a variety of different committees exert influence over

individual agencies. Complicating matters further, these relationships vary by policy area:

the policy committee relevant to the FDA in the original Shipan article is not necessary the

same committee that is always relevant to the FDA. Designating a primary oversight com-

mittee is tractable when the researcher is interested in a single policy domain (such as drug

pricing) that has a single dominant committee overseer. This correspondence breaks down

if we are interested in researching macro-level agency decisions. Consider the USDA. While

agricultural issues are naturally the agency’s predominant concern, it also administers the

Food Stamp program and maintains oversight responsibility for food quality. Farming, food

stamps and safety inspections of food manufacturing plants each fall under the purview of

different committees.
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Figure 3.9: Relationships Implied by Shipan Spatial Framework

Beyond the data developed for this project, recent research on federal regulatory text

also implies a more complex issue-agency structure than it is possible to capture via 1:1

correspondence between agencies and committees. The Mercatus Center’s RegData project

utilizes text classification algorithms (conceptually comparable to those leveraged in the

following section) to assign sections of the U.S. Code to specific industries (McGlaughlin and

Sherouse 2017). As in the case of policy issues, it is apparent that agencies operate across a

variety of different industries. Figure 3.10 illustrates this point. In 2014, the Department of

Agriculture distributed its estimated regulatory restrictions across 15 industries, of which

Agriculture, Forestry, Fishing and Hunting ranks 4th.

This is not necessarily surprising on reflection: as noted, the USDA administers the Food

Stamps program (Health Care and Social Assistance), engages in extensive regulation of

agricultural firms (Management of Companies and Enterprises) and operates a variety of

outdoor education and farmer-training programs (Educational Services). But, if this diver-

sity of operations is not surprising, it is also not consistent with a dyadic agency-committee

model.
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Figure 3.10: USDA Regulatory Restrictions by Industry, 2014

In short, between existing theory and existing measurements of agency activity, it seems

quite justifiable to approach committee-agency mapping as a more fluid set of relationships,

rather than as a strictly assigned correspondence. The challenge, as always, is to develop an

empirical approach to constructing such a set of relationships. This is done in the following

sections.

3.3.2 Influence and Issue Attention in Congress

Within Congress, the relationship between a committee and the floor is straight-forward.

As discussed in Section 3.2.1, this chapter abstracts away from individual chambers and

pools legislators into a single pseudo-chamber for the purposes of analysis. This does not

alter the relevant tie between committee and floor. In the application of the model, the

pooled committee (primary oversight coalition) is linked with the pooled floor (generalized

oversight body).

The relationship between Congressional committees and policy topics can be conceptu-

alized as something like a network, in which both committees and topics are represented

as nodes and edges are defined as the relative proportion of hearings published by a given

committee associated with a given topic. For example, if the House Agriculture Committee
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were to hold 90% of its hearings on Topic 4, Agriculture, the nodes representing the commit-

tee and the topic would be connected by a strongly weighted edge. Committee-committee

edges do not exist in the network (edge-weights are set to 0), as relationships between com-

mittees are irrelevant to this dissertation. Topic-topic edges are logically impossible and

their weights are similarly set to 0.

Figure 3.11 visualizes this network structure. The network is laid out according to the

relative connectivity of nodes (Fruchterman-Reingold algorithm), so we would also expect

nodes so closely connected to be spatially near one-another.15 In brief, the structure of the

network highlights two main points. First, legislative issue attention is by no means limited

to dyadic, 1:1 committee-topic relationships. It is multi-faceted and complex. We should

expect comparable complexity from the ties between agencies and committees. Second, the

landscape is segmented into discernible clusters (policy sub-systems within Congress), con-

centrated around major topics. Illustratively, Topic 4 (Agriculture) at the bottom of Figure

3.11 is most closely linked to committees 1102 and 2202, the House and Senate Agriculture

Committees. Topic 20 (Government Operations) holds a central position and is acted on

by a comparatively large number of committees. By contrast, Topic 9 (Immigration) is

relatively ignored.

Conceptually, we can think of this plot as a policy landscape encoding the influences

liable to be brought to bear on a given policy topic, should an agency elect to act on it.

Given perfect information, an agency should be able to multiply the ideologies of the actors

connected to a given policy topic by their associated edge-weights in order to generate a

rough estimate of the favorability of the region

We might imagine a federal agency located inside the network in Figure 3.11, sharing

ties with several different issues as well as connections with particular committees. In the

15In brief, Fruchterman-Reingold assigns positions to nodes as a function of their centrality to the overall
network. Conceptually, it attempts to approximate attraction between connected nodes (and corresponding

repulsion of less-connected nodes). The algorithm produces a layout that captures the core regions of
connectivity in a given network, essentially clustering nodes with similar sets of ties.

108



universe of this dissertation, we can conceptualize these committee-agency ties as scaled

ideological distance, with the most similar organizations (agencies and committees) located

near one-another and connected with relatively strong edges and less similar organizations

located in different regions of the network, loosely coupled by weakly-defined edges. Using

this approach, in order to assess the influence of a committee on an agency, committee

preferences are transformed into a single vector of influence concentrated on a policy topic.

Each committee has a generic preferred policy outcome, d (its ideal-point), and a level of

issue attention available to devote to a given topic, t. The relative influence of the com-

mittee on the topic is simply d ∗ t, the ideal-point weighted by the attention paid to the

issue. For a given agency, the total committee influence is the sum of this metric for all

committees engaged on topics relevant to the agency in question.
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Figure 3.11: Congressional Committees and PAP Major Topics: Network of Attention

Note: Teal-shaded nodes represent Policy Agendas Project topics; orange-shaded nodes represent commit-
tees, coded as [ChamberCode CommitteeCode]. Edge-weights only pictured above minimum connection
threshold for clarity. Further note that edges can pass underneath nodes.

As an illustration, consider the case of a single committee, the House Oversight com-

mittee (visualized in Figure 3.12). It should not be surprising to see that it covers a

wide variety of policy topics, although it has historically emphasized Topics 15 (Bank-

ing/Finance/Domestic Commerce) and 18 (Foreign Trade).

This measurement strategy has two convenient properties that make it a useful and reli-

able means of capturing aggregate committee preferences. First, committee influence, even

if slight, is always directionally consistent with the committee’s position. A committee may

consider a given issue to be relatively unimportant, but will always approach the issue in
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accord with its generalized preferences. Second, committee influence, if 100% concentrated

in a single committee, reduces to that committee’s ideal-point. This situation is essentially

a special case of the model, which mirrors the assumptions made by Shipan (2004) and a

number of other analogous empirical studies of the relationship between committees and

agencies. When dealing with a single committee and a single agency in a single, well-defined

policy domain, it is safe to assume that relative topic attention (t) is 100% and that the

ultimate committee influence metric will simply reduce to the preferences of the relevant

committee. To the extent this situation occurs in the data, it can occur in the universe

of the model. This basic structure is the empirical application of the spatial framework

described in Chapter 2.

Figure 3.12: Attention Network: House Appropriations Committee
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3.3.3 Issue Attention in the Federal Bureaucracy

Given the multi-faceted nature of the committee-agency relationship, it is necessary to

generate reliable topic classifications for agencies as well as for committees. Whereas the

Policy Agendas Project has rich data sources focused on Congress, coverage of the executive

branch is comparatively limited. This section addresses this gap by classifying one set of

agency policy products (information collections) according to the PAP framework. To

do this, I leverage the PAP hearings data discussed in the prior section to train a set

of machine-learning models to classify new documents. This section presents validation

results on test data and summarizes the output of the classification procedure on new data,

primarily agency information collections and regulatory proposals. Results indicate that

the classifiers utilized are reasonably predictive in out-of-sample testing.

Model Development

In order to construct a text classification model for information collection documents, I

construct a dataset of abstracts and descriptions associated with particular OMB Control

Numbers (OCN), the parent classification of individual information collections (Chapter 4

discusses this in more detail). The data consist of more than 34,000 OCNs, dating back

to the early 1980s. These documents are not currently classified in the PAP system. As a

result, there is no available training data to develop a model. However, the PAP database

does contain a corpus of classified Congressional hearings and associated descriptions; I

draw on this text to train and evaluate the model.

One primary assumption is inherent in this approach: that the general text used by

agencies in describing information collection activities is comparable to the text used in

summarizing Congressional hearings. I believe this is a a justifiable assumption; both

collection summaries and hearing summaries are written by educated federal employees

attempting to condense a complex topic into a relatively pithy description. To the extent

similar issues are addressed, there is no reason to believe that the parties involved would
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utilize radically different vocabularies. Moreover, federal policy decisions utilize a wide

variety of distinctive ‘terms of art’, which provide fairly strong indications that a summary

is concerned with, for example, health policy issues. The plausibility of the approach is

illustrated later in this section.

In developing a classification model, I first transformed the data into a standardized TF-

IDF (term-frequency inverse-document-frequency) matrix representation.16 In the case of

the training data, each classified hearing summary is treated as one document. TF-IDF rep-

resentation weights individual words in the matrix as an inverse function of their frequency

in the overall set of documents. The logic of this approach is to place a lower weight on

common words that provide little useful information in classification. For example, suppose

the word ‘Congress’ appeared in every hearing summary. This would provide no information

to the classifier. Now, on the other hand, suppose the word ‘Di-methyl’ appeared in only

2% of documents in the corpus. This would naturally provide a much stronger potential

source of differentiating information for a classification model. In addition to individual

words, I also include bi and tri-grams (combinations of 2 and 3 words) as features.17 All

transformations and adjustments are the same.

Utilizing this dataset, I developed a series of models using a variety of common classifica-

tion algorithms. I approach the classification problem as a series of binary classifications, in

which the highest probability category assigned to each document by each model is assigned

as the model’s prediction. This process produces a set of predictions for each document,

which I reduce to a single prediction through simple ensemble voting. When ties occur, I

break them via random selection between the tied winners.

16Following standard formatting steps: removing stop-words (‘and’, ‘or’, etc.), punctuation, numbers, and
other non-alphabetic characters; lower-casing all characters.

17These are treated identically to individual words. For example, the phrase ‘i am’ is a column in the
feature matrix alongside ‘i’ and ‘am’.
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Model Validation

In evaluating classifiers, I utilize out-of-sample classification performance metrics generated

through 80/20 test/train splits. In other words, I split the hearings data randomly, with

80% of the data (the training set) being used to train classification models and the remaining

20% (the hold-out set) being used to evaluate performance. Models are evaluated using a

precision/recall trade-off. Precision is defined as tp/(tp+ fp) and measures the percentage

of correct position classifications out of total positive classifications. Recall is defined as

tp/(tp + fn) and measures the percentage of correct positive classifications out of total

positive instances in the data.

Table 1 compares the base incidence rates of topics in the data and their associated

classification scores to the average performance of the classifiers tested.18 Two points are

worth noting. First, topics are all relatively rare events; the most common topic in the

data is just more than 15% of the total. This indicates that attention is relatively well-

dispersed across issues. It also adds to the challenge of classification - unbalanced data

increase modeling difficulties. Second, however, classification performance is consistently

reasonable.

18FP = False positive classification; TP = True positive; TN = True negative; FN = False negative.
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Table 3.2: Hearings by Topic, Base Rates and Classification Metrics

Median Performance
Major Topic Base Rate Accuracy Recall Precision

Macroeconomics 3.52% 0.98 0.78 0.82
Civil Rights 2.67% 0.99 0.70 0.85

Health 5.96% 0.98 0.85 0.89
Agriculture 3.65% 0.99 0.84 0.84

Labor 2.82% 0.99 0.76 0.81
Education 2.32% 0.99 0.77 0.88

Environment 4.07% 0.98 0.79 0.82
Energy 4.44% 0.98 0.87 0.86

Immigration 0.77% 1.00 0.78 0.86
Transportation 4.9% 0.98 0.87 0.88
Law and Crime 4.53% 0.98 0.77 0.79
Social Welfare 2.19% 0.99 0.78 0.84

Housing 2.05% 0.99 0.80 0.83
Domestic Commerce 7.93% 0.97 0.80 0.85

Defense 10.96% 0.97 0.87 0.85
Technology 3.36% 0.98 0.78 0.84

Foreign Trade 2.42% 0.99 0.75 0.82
International Affairs 7.13% 0.97 0.83 0.84

Government Operations 15.29% 0.95 0.85 0.88
Public Lands 9% 0.98 0.91 0.89

Classification Results

When applied to Information Collection Review report abstracts, we have a dataset of

nearly 34,000 distinct OMB Control Numbers, issued by 113 distinct agencies (more than

300 when including sub-agencies). Each OCN represents a series of information collections.

The structure of this data is described in more depth in Chapter 4; for the moment, it

is sufficient to note that the data is large and diverse. Classification results pass a basic

test of plausibility: as indicated in Figure 3.13, results are consistent with expectations.

The Department of Defense issues the vast majority of its collections in the Defense pol-

icy space, the USDA issues the majority of its collections in Agriculture, although not so

sizable a majority as one might assume at first. This is likely explained by the agency’s
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non-agricultural programs, alluded to earlier in this chapter.
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Figure 3.13: Major Agency Information Collection Production, by Topic

Interestingly, the data suggest that agency issue attention is more focused than that of

Congressional committees. This is not particularly surprising. Agencies are traditionally

conceptualized as mission-oriented organizations, and the results of this classification exer-

cise bear that out. In contrast, legislators are more likely to have their attention drawn off

by the policy issues of the day, whether for publicity purposes or merely to demonstrate to

constituents that he or she is addressing a prominent topic, even if it is not strictly within

the purview of the committee.
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3.4 Conclusion

This chapter has established an empirical foundation to analyze legislative and executive

branch issue attention, along with legislative policy preference estimates. It has established

a framework for conceptualizing the policy-space and illustrated how this framework can

be used to apply the simpler spatial theory described in Chapter 2.

Further, this chapter has summarized existing measurements of the policy decision-space

and has extended existing research by estimating a broader measure of agency ideology to

correspond with available data, developing a new methodology for measuring the impact of

committees on executive branch policy decisions, and developing new topic classifications

of agency policy outputs. Comparative results indicate close comparability between the

current state of research and the developments presented in this chapter, suggesting that

the extensions should be reliable and consistent with existing work.

While I am hopeful that this general empirical framework represents a step forward

for quantitative research on the federal bureaucracy, this is by no means the final step.

The executive branch remains one of the last great unknowns of American politics; it often

operates as a sort of black-box, from which pronouncements and policy decisions periodically

emanate to the fascination of legislators, activists and observers alike.

Future research will follow the work presented in this chapter by burrowing deeper into

the data. The end-goal of the empirical study of the bureaucracy must be to transcend

organization-level aggregation. We are not there yet. However, new data is generated every

day, making it increasingly feasible to capture the tangible characteristics of individual

bureaucrats and model the less tangible ones. Knowledge of the individuals involved in

bureaucratic policymaking is minuscule in comparison to knowledge of individual legislators.

Yet, the influence of executive branch officials over policy has grown vast. If we are to hope

for a complete understanding of the policy process, agency employees must be a larger part

of the story.
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Chapter 4

Information Collections and

Proactive Discretion

Red tape is a special term for a special dislike.

Charles Hyneman, 1946

Bureaucracy is practically synonymous with paperwork. Asked to identify the charac-

teristic feature of government, one is liable to imagine reams of inscrutable forms. These

forms dominate one of the foundational interactions between government and citizen: the

annual tax return process.1 However, tax returns are by no means the extent of federal

information collections. Recent data produced by the Office of Information and Regulatory

Affairs (OIRA) and the Regulatory Information Services Corporation (RISC, a subsidiary

of the General Services Administration (GSA)) suggest that, as of July 2019, the federal

government’s 9,406 active information collections impose aggregate burdens of nearly 11.4

billion hours of paperwork burden at a cost (in addition to the value of a respondent’s time)

1Prominently the ubiquitous 1040 form, OMB Control Number 1545-0074. See
https://www.reginfo.gov/public/do/PRAOMBHistory?ombControlNumber=1545-0074 for a history of
the form. It currently requires an inventory of 157.8 million responses, at a time-cost of 1.784 billion hours
and an additional dollar cost of $31.764 billion.
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of nearly $142 billion. This cost naturally escalates when one makes inferences about the

time-value of those 11.4 billion hours (which is not explicitly monetized in paperwork review

reports). Assuming (modestly), that the average person’s time is worth $10 per hour, the

cost imposed on individual citizens rises to approximately $256 billion.

Naturally, these collections are dominated by the Internal Revenue Service (IRS), but

certainly not limited to it. The Department of the Treasury’s collections commanded more

than 3.9 billion responses, consuming nearly 8.1 billion hours as of July 2019. This is

roughly 70% of the 11.5 billion hour total reported by RISC, a figure which is consistent

with prior reviews (Copeland and Burrows 2009). Non-IRS collections absorb 3.5 billion

hours of citizens’ time. Paperwork goes beyond tax returns.

Beyond the raw expense, information collection changes offer a unique empirical win-

dow into bureaucratic decision making. Collection review reports include explanations for

changes, recording whether a change resulted from new legislation, agency discretion, and

other factors. Additionally, the reports have another desirable feature: they come at fixed

times. Under the terms of the 1981 Paperwork Reduction Act, agencies are required to

renew all active collections every three years. This removes all time discretion from an

agency’s decision (at least in the case of existing collections up for renewal), eliminating a

potential source of complication in identification. Time discretion is returned in the case of

the decision to create a new collection.

This chapter leverages a unique dataset compiling nearly 160,000 approved information

collection review reports (ICRs) to investigate the strategic use of discretionary powers by

federal agencies. Following the framework laid out in Chapters 2 and 3, we would expect

agency usage of discretion to be responsive to changes in the political environments. This

chapter assesses a new measure of agency discretion and generates one test of the theory of

proactive discretion.
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4.1 Collections in Context: Theory of Red Tape Compliance

Burdens

There is very little explicit theoretical research on information collections, but there are

existing parallels in the academic literature. While the emphasis of this chapter is on

assessing determinants of agency decision making, information collections are also a special

case of a classic bureaucratic phenomenon: red tape. Like information collections, red

tape is somewhat understudied.2 Barry Bozeman emphasizes a functional, administrative

definition of red tape: “rules, regulations, and procedures that have a compliance burden

but do not achieve the functional objective of the rule” (Bozeman 1993; Bozeman 1999).

This classification stands strongly within the traditional public administration emphasis on

organizational efficiency.

Are information collections red tape, as commonly understood? Certainly a strong case

can be made. Information collections are burdensome and irritating. Yet, many also serve

a clear purpose. The tax code is universally agreed to be overly complex and inefficient, but

collecting taxes is the central component of the IRS’s mission and a foundational aspect of

government. Similarly, while government surveys (the Decennial Census, prominently, but

also many economic and public-health surveys) may be tedious and annoying to complete,

they provide valuable data that is commonly used by a wide variety of actors. The fairest

thing to say is that some of the existing information burden should be classified as red tape

and some should not. Of course, this is not terribly helpful.

Broadly, it is difficult to classify any form or procedure strictly as red tape (according

to Bozeman’s definition), as nearly any process or procedure will, in some fashion, achieve

its goal. The question is whether it does so efficiently and effectively. Unfortunately, this is

quite difficult to measure, which has led some to call for a reconsideration of the definition.

Participants at a 2010 Red Tape Workshop researchers identified a need to “reconceptualize

2Somehow, few people have been interested.
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the definition of red tape”, with the aim of better understanding when a rule is red tape

and when it is not (Feeney 2011)

Bozeman distinguishes various types of red tape by their origins (i.e. good rules [infor-

mation collection instruments] gone bad, rules that have outstayed their usefulness and no

longer serve the function they are intended to serve). From a political perspective, however,

the compliance burden is really all that matters. It is undeniably true, as both Bozeman

and Kauffman note, that “one man’s red tape is another’s treasured procedural safeguard”

(Bozeman 1999; Kauffman 1977).3 Nonetheless, a burden is a burden, and someone always

pays the price. Kauffman observes “when people rail against red tape, they mean that they

are subjected to too many constraints, that many of the constraints seem pointless, and

that agencies seem to take forever to act” (Kauffman 1977).

Those who are subject to constraints and feel the frustration Kauffman highlights repre-

sent potential political pain-points, with latent potential for activation. Regulatory agencies

are not directly in touch with these sorts of pressures; political actors ought to be. From

this perspective, one can think of red tape as a formal procedure required to allow a given

actor engage in a course of action.4 By this framework, the primary differentiation between

types of red tape lies in the imposer and the imposed upon, as in Table 4.1.

All of the examples cited in Table 4.1 have potential value along with clear compliance

costs. Outside of government entirely, private associations frequently impose compliance

burdens for purposes of their own. Legal bar examinations (originally imposed by an as-

sociation of lawyers) are cited in Table 4.1, but home-owners associations (HOAs) are also

prominent case studies. Anyone who has lived in an HOA will likely be able to testify that

they can be associated with irritating compliance burdens.

3This sentiment goes back even further, to public administration luminary Dwight Waldo: “one man’s
red tape is another man’s system” (Bozeman 1993; Waldo 1946).

4Ironically, federal agencies’ ability to impose paperwork burdens is itself governed by a web of paperwork
burdens imposed by the Paperwork Reduction Act. The federal government is far from immune to regulation;
it is both a regulator and a subject of regulation, likely the most heavily regulated organization in the United
States.
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Table 4.1: A Simple Typology of Paperwork Burdens

Imposing / Bound Government Non-Government

Government

Government actor(s) bind
other government actor(s).

Examples include
accountability measures,

oversight (inter and
intra-branch)

Government binds private
sector actors. Examples

include regulatory burdens
and rules, information

collections, although the
impacted parties can also be
governmental in both cases.

Non-Government

Non-government actor(s)
bind government.

Comparatively uncommon,
but examples include

reporting referenda and
mandated public hearings;
these could also be classed
as accountability measures

Non-government actor(s)
bind other private sector

actor(s). Examples include
banking and insurance

forms, background checks,
and standard-setting bodies

(e.g. bar examinations).

Private sector burdens aside, the burdens relevant to this chapter fall in the upper cells

of Table 4.1, in which government imposes some form of compliance cost on another actor,

whether public or private. Compliance burdens are estimated, conceptually, in terms of total

resources required to comply with a given set of requirements (a particular collection); this

definition is consistent with existing research (Bozeman 1993).5 Given that the imposition

of new compliance burdens is liable to increase the level of political pain and frustration

amongst affected parties, it creates the possibility of either new sources of opposition to a

given agency or amplification of existing opposition.

In short, the imposition of compliance and paperwork costs generates the potential for

increased attention from political actors, which could translate into unwanted oversight

or political interference into an agency’s operations. As discussed in Chapters 1 and 2,

agencies prefer to avoid this. The remainder of this chapter deals with the specific details

5A later section explains the exact measurement strategy employed.
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of information collection changes, in the context of a complex political environment.

4.2 Information Collections and the Paperwork Reduction

Act

Information collections are governed by the Paperwork Reduction Act (henceforth PRA).6

The initial impetus for the act was the ineffectiveness of the previous system for federal

information management, the Federal Reports Act of 1942 (FRA), which was implemented

by the Bureau of the Budget (BOB) and, like the PRA, required agencies to submit col-

lections of information for approval. However, the FRA was quite limited. It exempted

the Department of the Treasury (and most notably the Internal Revenue Service), which

issues the vast majority of paperwork today (Relyea 2007; Shapiro 2012). These and other

limitations resulted in political agitation for reforms.

The political disputes over the FRA would be entirely recognizable today: Shapiro

(2012) notes “[a]gencies complained about BOB interference in their statutory missions...,”

while the Senate Select Committee on Small Business (since transformed into a standing

committee) criticized the agency for failing to reject a sufficiently large number of forms,

which the committee suggested must imply that a large number of duplicative burdens

were being placed on the public (Funk 1987; Shapiro 2012). Kauffman’s observation about

one man’s red tape comes to mind again. It seems to be quite common for one agency’s

cherished collection to be another actor’s burden.

The criticisms of the FRA eventually resulted in a Congressional investigation into the

paperwork issue, which, along with the deregulatory goals of the new Reagan administration,

helped to produce the original Paperwork Reduction Act. Among its provisions, the act

created the Office of Information and Regulatory Affairs (OIRA) to manage information

collection issues and removed the exemptions present under the FRA. OIRA also maintains

6As amended: Pub. L. No. 96-511, 94 Stat. 2812
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responsibility for conducting regulatory review under a series of Executive Orders, beginning

in 1981 with EO-12291 issued by President Ronald Reagan. The PRA has also has been

amended twice, first in 1986 and most recently in 1995, to such a degree that Lubbers (1997)

argues that the 1995 amendments represent “an entire re-codification of the act” (Lubbers

1997).

The process of OIRA information collection review is most relevant to this chapter.

Agencies are required to solicit OIRA approval for all collections burdening more than 10

respondents (individuals or organizations), which entails a series of procedural steps. First,

an agency must issue a proposed collection as a Notice in the Federal Register and grant the

public some period of time (typically 60 days) to provide comments. Following this period,

the agency submits the collection to OIRA, along with a supporting statement providing

additional information about the collection and responding to comments. Submission to

OIRA is associated with a second comment period, typically of 30 days. Theoretically,

OIRA has 60 days to approve a collection: 30 days during which the comment period is

open and 30 days after.

Shapiro (2012) suggests that, although there is skepticism towards the act, it has likely

improved the quality of information collections. Whether it has actually reduced the quan-

tity of collections is another matter entirely.7 The data summarized in the annual Informa-

tion Collection Budgets indicate that the paperwork burden has not declined, even when

measured in per-capita terms. Isolating the explanation for these increases is difficult. The

vast majority of collections are generated by the IRS and result largely from statutory re-

quirements, which does make it challenging to tease out the effects of agency-driven changes

when analyzing aggregate collection data. A small change by the IRS will dominate the

statistics for the government as a whole, and agencies can hardly be held responsible for

7It would be a somewhat typical legislative irony if the Paperwork Reduction Act had no relationship to
the reduction of paperwork.
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imposing burdens required by statute.8 In the general framing of proactive discretion dis-

cussed in Chapter 1, these are cases of pure implementation, in which an agency is merely

exercising its duty to carry out the law as written. However, to anticipate Section 4, iden-

tifying discretion in agency information collections can be achieved through disaggregating

collection data. A final issue with the PRA is the quality of measurement. Shapiro quotes

one of his interview subjects on information collection hour estimates as follows: “I think

the tabulating and counting of burden hours is an artificial exercise that has no use in

the real world.” An outside expert cited in the report called the process ‘pseudo-science’

(Shapiro 2012).

Whatever the issues with accuracy, we may still draw some useful conclusions from re-

ported hour and cost estimates. First, collections offer insight into agency procedures and

responsiveness to public comment. In one example, researchers at the American Action

Forum noticed a proposed collection issued by the National Credit Union Administration

(NCUA) that proposed to impose 45 billion new burden hours. For reference, this would

take an individual somewhat longer than the existence of the human race to complete. More

realistically, assuming 10,000 credit unions subject to the rule (a very high estimate), this

collection would require each institution to employ upwards of 2 million full-time employees

to complete it.9 Several comments questioning the magnitude of the collection were dis-

regarded. The NCUA argued that its methodology was correct for a period of time, until

someone checked the calculations and corrected a fairly obvious typo.10

Second, and more relevantly to this chapter, collections provide a general sense of mag-

nitude. Whether or not a collection imposes literally 100,000 burden hours, we can state

with a fair degree of confidence that 100,000 reported hours are more burdensome than

150 hours. Reported hour measurements also offer a useful metric for tracking changes in

individual collections over time. Once submitted, a collection must be renewed every three

8This does not prevent legislators from trying.
9Roughly speaking, (45 billion / 10000 / 2200).

10“The 45 Billion Hour Question”, Sam Batkins, American Action Forum, November 2013,
http://www.americanactionforum.org/insight/the-forty-five-billion-hour-question/
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years, providing a series of recurring opportunities to revise and revisit collections. The na-

ture of these revisions provides further insight into agency decision-making and operations.

New burdens imposed or retracted by the discretion of agency officials suggest a window

into agency thought-processes that has not yet been exploited.

The Regulatory Information Services Corporation records this explanation for changes in

each information collection reviewed. Changes are broken down into the following categories:

1. Change due to new statute

2. Change due to adjustment in estimate

3. Change due to potential violation of the PRA

4. Change due to agency discretion

Changes due to agency discretion are of particular interest; Shapiro suggests that ad-

justments should also be considered discretionary actions, as they are not promoted by any

particular external political principal. This chapter follows his approach. This data offers a

unique means of evaluating when agencies elect to utilize discretion and when they do not.

Even if classifications are almost entirely self-reported (there is no real independent verifi-

cation of these categorizations), the fact that agencies are more likely to classify changes

as discretionary at some times compared to other times does provide a useful source of

variation to investigate.

Conceptually, the voluntary nature of reporting should make for a stronger test of the

general theory. Given that agencies have substantial discretion to label their activities

differently, one might expect agencies to alter not only the content of their decisions, but also

the labels they give them. More concretely, suppose that a given decision is associated with

a moderate level of discretion. An agency facing an unfavorable political environment might

report a low level of discretion. This would remain consistent with the theory, regardless of

the actual content of the decision, so long as an agency exercises discretion to hide discretion

in less favorable political conditions.
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4.3 Information Collection Volume, 1975 – 2016

The data collected for this chapter are derived from the federal government’s Regulatory

Information Services Corporation (RISC). RISC collects and manages in and out-bound

data on executive regulatory review, federal agency regulatory agendas, and information

collections. Collections, as discussed in the prior section, are submitted to OIRA for ap-

proval when created and are subject to executive review and alteration. After passing OIRA

review, collections must be renewed every three years in order to remain legally valid.11

RISC provides an archive of Information Collection Review (ICR) submissions and re-

sults, which provide the basis for this section. I developed python code to scrape relevant

fields from ICR reports and compile that data into a comprehensive database of collection

submissions, review results, and recorded burden information. The result is a database con-

sisting of nearly 160,000 submissions, comprising more than 35,000 distinct OMB Control

Numbers (OCNs), which index distinct collections over time. The data contains collections

from more than 300 agencies (condensed to roughly 40 major agencies with available ideol-

ogy data and nearly 75,000 collections for the purposes of the models to come).

11As far as I could tell, these requirements are generally followed. A small number of collections have
been reported as in use without a valid OMB control number, but this is relatively uncommon. Given
the numerous examples of agencies avoiding procedural requirements cited throughout this dissertation, it
is worth speculating as to why this requirement seems to work while others do not. In brief (Chapter 7

discusses in somewhat more depth), information collection reporting is strongly embedded in the federal
bureaucracy. Agencies have specific employees devoted to compliance, who report to an agency specifically
tasked with ensuring compliance. This design seems to create much more effective compliance norms than,
for example, the design of statutory regulatory deadlines (see Chapter 5).
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Figure 4.1: Total Collections, by Agency

The data indicate that, while the IRS (the Treasury Department, TREAS) is the pre-

eminent issuer of collections, it does not stand alone. Figure 4.1 indicates that a number

of other agencies have issued large numbers of information collections over the past several

decades. Several agencies have more than 5,000 recorded collections; HHS has more than

12,000, approaching the Treasury’s more than 16,000. Variations in the use of discretion

are similarly variable. Figure 4.2 shows the percentage of information collections sent to

OIRA for review by each agency containing a discretionary change. Substantial variation

is apparent, both across and within agencies.
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Figure 4.2: Use of Discretion Over Time, by Agency

To sum up so far, federal agencies utilize substantial discretion in the course of their du-

ties, and specifically in promulgating paperwork burdens on the population at large. These

exercises of discretion are not solely due to Congress, nor are they unusual occurrences. The

following section operationalizes the general theory discussed in Chapters 2 and 3 to apply

to the case agency information collections, providing an explanation for the variations in

agencies’ willingness to utilize discretion.

4.4 Information Collections and Agency Discretion

As discussed in Chapters 1 and 2, the basic logic of strategic discretion is as follows. An

agency is faced with a particular set of political circumstances, in regards to its relationship

with the president and the Congress. Depending on the relative alignment between the

agency and these actors, we expect the agency to have either more or less inclination to

utilize discretionary authority, depending on the likelihood of political response (extent of

political deference). We can model the general process of agency decision making as an
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internal simulation of likely outcomes. The production of a particular policy decision will

make its way through political appointees and the White House, and finally reveal itself for

Congressional reaction.

From the standpoint of an agency considering the president, the mechanism revolves

around avoiding excess scrutiny from a unfavorable manager. When a president is less

favorably disposed towards an agency (is ideologically more divided) he should be more

likely to appoint hostile administrators, who should in turn be more likely to pay close

attention to the agency’s operations (Lewis 2008). Distrust breeds oversight. We should

then expect the agency to respond by limiting its use of direct discretion on the margins.

The president has wide powers over agency operations and, crucially, budgets, and agencies

are loath to alienate a president without powerful external support (Moe and Wilson 1994).

Naturally this will not be universally true; the theory requires only that there is a higher

chance of an agency exercising self-restraint under unfavorable political conditions.

Congress enters the model as a secondary constraint on the agency and a potential con-

straint on the president. All actions undertaken by the executive branch are, from the

standpoint of Congress, potentially presidential decisions and possible fodder for partisan

challenge. In the face of conflict with Congress, a president may well find himself exercising

greater restraint towards an agency than he would otherwise exercise in isolation. Given the

structure of the model, agency leadership is likely to anticipate this state of affairs, whether

directly, through the medium of careerists attempting to produce politically-satisfactory

policies for the president, or indirectly, through the medium of embedded political ap-

pointees making the political needs of the White House apparent to agency officials.

Think of the logic roughly as outlined in Figure 4.3. When in a position to make a

change, a given agency must contend with two basic actors, the president and the Congress.

Each have certain formal powers and informal influences. The use of discretion does not

enter into the picture until an agency faces conditions under which it wishes to make a

change but has not been required explicitly to do so. This would be termed either an
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‘adjustment’ or a use of discretion in the data.

In terms of outcomes, think of available environments for the use of discretion on a

continuum from low (the combination of an unfavorable president and Congress) to high

(the inverse), with divided government, from the agency’s perspective at least, falling in the

middle. Further, we expect greater discretion when the president is favorable and Congress

is not than in the opposing case: the president is potentially more impactful than Congress

with regards to the bureaucracy, although the model utilized in this dissertation remains

agnostic regarding just how impactful (Chapter 2).

Figure 4.3: Basic Decision-Tree for Information-Collection Change

Finally, note as well that this theory in no way requires the measurement of discretion to

be exact; Shapiro’s points about measuring collections are well-taken. It would be telling if

agencies merely misreported discretion more (by understating or omitting) when faced with

a hostile Congress. This would have implications for the efficacy of legislative oversight, but

would not alter matters from the agency’s perspective. However, for the purposes of this

chapter, assume the agency does not intentionally lie in a systematically biased manner in
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its reporting.

4.5 Data and Methods

As discussed in Chapter 2, the key effects of interest are the impact of ideological differences

on agency decision making. A substantial degree of the design of the forthcoming set of

tests relies on data-configuration. Much of this configuration is discussed in Chapter 3,

which describes the method for applying the spatial framework in-depth. As the design

and structure of ideological difference variables is discussed in Chapters 2 and 3, there is

no need to repeat it here.

The dependent variable of interest in this chapter is the probability of an agency utilizing

discretion in a given information collection, as measured via information collection review

reports. When a given collection comes up for renewal, an agency has the option to,

a.) make a change in the collection and, b.) make a change that it believes it must

attribute to discretion. As alluded to earlier in this chapter, both decisions entail a certain

degree of flexibility. It is difficult to claim with precision that a given change was definitely

“discretionary”, which grants the agency some ability to avoid self-reported use of discretion.

Several restrictions on this variable (expressed as controls) are worth noting. First,

the distribution of information collection changes is highly condensed, with a large tail.

It is dominated by small changes, with a relatively small number of large changes. In

order to account for potential errors along the lines of the NCUA’s 45 billion-hour publica-

tion, I remove major outliers, defined as changes in total inflation-adjusted burden greater

than $100,000,000. As mentioned earlier in this chapter, there have been instances of

agencies publishing incredibly implausible figures due to typographical and/or mathemat-

ical mistakes. For example, the largest case of cost discretion in the data is recorded at

$9,744,957,642,564, which is more than half the GDP of the United States. Proactive dis-

cretion would not adequately describe the imposition of an actual burden of this magnitude.

As might be expected, outlier-removal does not eliminate many observations. It also does
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not have a significant impact on results, which is not surprising in light of other controls

incorporated into the model.

The total inflation-adjusted burden imposed by a given collection is calculated as follows.

Information collection burdens are reported in terms of responses, costs, and burden hours.

However, responses and hours are not aggregated into implied costs by the agencies in

question. As a result, we need to make some assumptions. One can think about the cost of

a single hour of paperwork in a number of ways. I consider two: a low-level measurement

(the federal minimum wage) and a high-level measurement (the estimated hourly wage of a

regulatory compliance officer, $34.89 in 2015, according to the Bureau of Labor Statistics).12

Both measures are adjusted for inflation according to the Consumer Price Index (urban

consumers, all products and services). Given the difficulties inherent in assigning a precise

average dollar-value to an hour of paperwork, I take the mid-point of these adjusted series

for each year in the data. Multiplying this figure by the estimated number of burden

hours associated with a given information collection and adding to the associated non-

burden-hour cost (comparably adjusted for inflation) yields a rough estimate of the total

inflation-adjusted burden imposed by a given collection.

Second, I incorporate the total absolute magnitude of the change in a given collection

as a feature in the model. This variable is designed to capture both natural variability in

importance and magnitude across collections. Certain collections are naturally far larger

and more significant than others. The annual tax-return forms are a prominent example;

a revision to the tax return process is always large (adding a single hour to a collection

that applies to more than 100 million household units is, by definition, substantive. This

variable is logged to normalize its scale; as noted in the prior paragraph, the distribution of

changes in highly non-linear; log-normalization makes it a more reasonable feature in the

model.13

12US Department of Labor, Federal Minimum Wage Chart, https://www.dol.gov/whd/minwage/chart.htm;
US Bureau of Labor Statistics, Occupational Employment Statistics Program,
https://www.bls.gov/oes/current/oes131041.htm

13Collections with no change are maintained at 0.
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This variable also has the advantage of accounting for another potential source of vari-

ability in discretion. Agencies have some flexibility in determining whether to self-report

new burdens as discretionary additions; however, we might expect discretion to be more

reported in the case of large collections. Notably, this approach to the variable implies

that the general size of a collection is driven mainly by necessity. In other words, agencies

do not create large collections arbitrarily; solutions to some problems naturally generate

larger burdens than others. In the event that a collection demands a large burden, the only

remaining question is how to allocate the burden across categories.

As a related control variable, I also include an indicator for whether or not a collection

change resulted in an increased burden, again in inflation-adjusted terms. This variable

is intended to capture qualitative differences between the act of adding more requirements

and removing requirements. The former should, in line with the discussion of red tape

burdens earlier in this chapter, be far less politically problematic. It seems unlikely that

the reduction of information collection burdens would be perceived as a political risk by

an agency (or as a concern by constituents). Increases in burdens should, in theory, be

more likely to produce political reactions and should be correspondingly more likely to be

associated with restrained discretion.

As an additional observation-level control, I also include an indicator variable for whether

a given collection change represents a new collection or a potential alteration to an existing

collection. New collections might be less likely to engender constraints on agency decision

making. Whereas existing collections have established populations of responders, forming

a potential constituency to spark political reaction, new collections are, by definition, novel

affairs. While impacted parties might certainly learn that they will be impacted by a new

collection, they have little practical information regarding how problematic compliance is

likely to be.

From the perspective of political actors, existing collections are better known than new

collections. If a given legislator is interested in a collection, he can investigate, query
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impacted parties, and study the relevant documentation.14 A new collection is relatively

more opaque, and legislators might be more compelled to defer to agency expertise in the

case of a new decision than in the case of a change to an existing decision. The same basic

logic would apply to the passage of new regulations VS the reform or alteration of existing

regulations.

I also test a set of models utilizing OMB Control Numbers (OCN) as an additional layer

in the hierarchical structure of the design. This is possible due to the recurrent nature of

information collections. Once created, a given OCN accumulates new observations every 3

years, generating a series of changes at the level of the collection itself. This approach is

limited by time; ideology variables are only practically available since the mid-1990s, which

suggests that, at most, a given OCN might have had time to accumulate 7 observations.

This is not a terribly substantive number. While the ability of hierarchical models to pool

information in estimation makes it possible to estimate such models, results might be less

stable due the increased sparsity of the model matrix. It would not be identifiable in an

OLS framework; the data consist of nearly 86,000 observations and include more than 20,400

OCN series, which by definition do not have observations within every Congress.

Finally, in order to facilitate reliable estimation, I constrain the data to domestic-focused,

policy making agencies with a reasonable number of information collections. This con-

straint excludes small agencies that maintain only a few, if any, collections (a number of

independent commissions and boards), several sizable foreign-policy focused agencies (the

Department of Defense, the State Department, and US AID), and agencies concerned only

with internal government operations (OPM, OMB, GSA). These constraints are designed to

focus the model on the causal effects of interest. On the case of internal-operations, there is

no reason that a legislator would care about information collections promulgated by OPM,

which impose burdens predominantly on other agencies (recall the typology discussed earlier

in this chapter). In the foreign-policy case, while analyzing discretion in the foreign-policy

14More accurately, his staff can do such things.
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Table 4.2: Variable Descriptions and Expected Directions

Variable Description Exp. Direction

Presidential Power

|A− P | Agency-President ideology difference -

Legislative Deference

|C −A| Committee-Agency ideology difference -

|F −A| Floor-Agency ideology difference -

Opportunistic Discretion

|C − F | Committee-Floor ideology difference +

Politicized Oversight

|F − P | Floor-President ideology difference +

|C − P | Committee-President ideology difference -

Partisan Division Controls

Divided Cong.
House and Senate controlled by opposing par-
ties.

+

Divided Gov’t
President and at least 1 chamber of Congress
controlled by opposing parties.

-

Decision-Level

New Collection Change due to new collection (new OCN). +

Log Abs. Change
Natural log of absolute total burden change,
inflation-adjusted dollars.

+

Increase Collection results in a burden increase. -

establishment would be an interesting study in its own right, the theory developed for this

dissertation is not adapted to the defense establishment. As has often been noted, defense

policy is very much unlike domestic policy and follows a distinctive logic (Wildavsky 1966;

Fearon 1998). And, as in the case of internal operations agencies, defense information col-

lections tend to be focused on atypical targets (prominently defense contractors, and the

military itself). This chapter is concerned with burdens imposed by government entities on

non-governmental actors (the top-right cell in Table 4.1).

The availability of reliable ideology estimates imposes a final natural constraint on the
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data. For the purposes of the analyses to come, we are left with 19 major agencies: USDA,

DOC, HHS, DOI, DOJ, DOL, TREAS, ED, DOE, EPA, DOT, HUD, VA, DHS, NCUA,

FTC, NRC, FCC, CFTC. These are predominantly cabinet-level agencies, alongside sev-

eral major independent agencies and commissions that engage in extensive information-

collection activity (EPA, FCC, FTC, NRC, CFTC). These agencies account for the vast

majority of collections in any case (upwards of 90% of observations in my cleaned dataset).

4.6 Results

Table 4.3 summarizes directional results alongside expectations directed from simulation in

Chapter 3. Results are extracted from a model with the full set of possible controls (Model

5, Table C.1). A complete set of models is presented in Appendix C.

Results from this set of tests are mixed. The most prominent result in terms of con-

sistency with theory is the presidential power variable, |A − P |, which is consistently in

the anticipated direction and statistically significant. In the case of this particular domain

(information collection review), it is not surprising to observe that the president dominates

the process. The controlling office for information collections (OIRA) is located under the

White House auspices (within the Office of Management and Budget) and ought to be

as strongly under the president’s control as any agency in the federal government ever is.

Moreover, a wide variety of researchers have argued that the OMB (and, to a lesser extent,

OIRA) serves as a prominent tool in enacting the president’s policy agenda. Legislative

actors have no equivalent lever to exercise influence.
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Table 4.3: Directional Results Summary Against Simulation Expectations

Variable Exp. Dir.
Discretionary Burden

Change

Presidential Power

|A− P | - (-)

Legislative Deference

|C −A| - +
|A− F | - +

Opportunistic Discretion

|C − F | + -

Politicized Oversight

|C − P | - +
|F − P | + (+)

Partisan Division Controls

Divided Congress + (-)
Divided Gov’t - (-)

Decision-Level Controls

New Collection + (-)
Burden Increase - (+)

Log. Abs. Burden Change + (+)

Notes: Items in parentheses are statistically
significant at >= 90% level in the fully saturated model.

Weak legislative results are apparent across the legislative deference and opportunistic

discretion variables. In each case, results either fall short of statistical significance or are

directionally inconsistent with theory.

Results indicate the opposite: discretion is less likely to be utilized under both instances

of divided political control of the major branches of government. Similarly, |C − F | results

are not statistically significant. There is no particular indication that agency decision

making is responsive to divisions in Congress.

Politicized oversight results are significant and in the expected direction for |F − P |,
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indicating that divides between the broader legislature and the president are associated

with greater usage of discretion. Equivalent committee-level results are not significant,

however. To the extent Congress is a discernible influence on discretionary information

collection activity, it is through the medium of the broader political climate.

Qualitative partisan division controls are mixed. Divided government is associated with

less discretion, as anticipated, as is divided Congress, which was not anticipated. Taken

alongside the presidential power results, the weight of evidence for information collections

points towards a process dominated by the president, and perhaps modestly constrained by

Congressional balancing against presidential power.
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Table 4.4: Use of Discretion, Information Collections

Model 1 Model 2 Model 3 Model 4 Model 5

Intercept −3.519∗∗∗ −0.581∗∗ −3.666∗∗∗ −4.834∗∗∗ −3.636∗∗∗

(0.599) (0.279) (0.578) (0.525) (0.575)
|A− P | −0.902∗∗ −0.293 −0.900∗∗ −0.014 −0.941∗∗∗

(0.358) (0.268) (0.358) (0.183) (0.360)
|A− F | 0.108 0.442 0.181 0.915 0.073

(0.776) (0.502) (0.805) (0.779) (0.795)
|C − P | 0.206 0.162 0.191 0.201 0.199

(0.185) (0.127) (0.189) (0.192) (0.191)
|C − F | −0.743 −0.860∗ −0.739 −0.694 −0.786

(0.482) (0.455) (0.498) (0.487) (0.496)
|C −A| 0.603 0.372 0.543 0.480 0.620

(0.429) (0.391) (0.445) (0.446) (0.447)
|F − P | 2.060∗∗ 0.736 2.113∗∗ 2.482∗∗∗ 2.118∗∗

(0.945) (0.614) (0.912) (0.693) (0.923)
New Collection 0.540∗∗∗ −0.074 −0.612∗∗∗ −0.611∗∗∗

(0.068) (0.086) (0.083) (0.082)
Burden Increase 4.806∗∗∗ 1.590∗∗∗ 1.854∗∗∗ 1.851∗∗∗

(0.057) (0.053) (0.066) (0.066)
Log Abs. Burden Change 0.851∗∗∗ 0.752∗∗∗ 0.753∗∗∗ 0.753∗∗∗

(0.008) (0.008) (0.008) (0.008)
Divided Gov’t −0.436∗∗ −0.255∗ −0.453∗∗ −0.474∗∗

(0.209) (0.148) (0.208) (0.210)
Divided Cong. −1.335∗∗∗ −0.117 −1.228∗∗∗ −1.262∗∗∗

(0.233) (0.115) (0.224) (0.225)

AIC 16948.451 49900.591 16114.409 16098.868 16059.971
BIC 17571.464 50523.605 16737.423 16712.719 16692.147
Log Likelihood −8406.225 −24882.296 −7989.205 −7982.434 −7960.986
Num. obs. 70401 70401 70401 70401 70401
Num. groups: ocn 18199 18199 18199 18199 18199
Num. groups: congress:agency 222 222 222 222 222
Num. groups: agency 19 19 19 19 19
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1

Note: Models in this table correspond to Models 13 - 17 in Appendix C

Differences between new and existing collections provide further insight into the potential

role of the legislature. Whereas I speculated that new collections ought to be associated

with more discretion (overseers would have less knowledge available), results suggest the

opposite. This could indicate that agencies believe that the creation of new burdens is more

liable to become a political issue than the alteration of existing burdens. I also theorized that

agencies might have a greater informational advantage when promulgating new collections,

as there would be no observations for political overseers to rely upon. Seemingly this logic

cuts both ways; agencies might also be less likely to utilize discretion as they experience a

new collection for the first time, which seems to be more consistent with the data. This
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interpretation is actually a stronger fit with the general logic of this project. Agencies are

granted some level of authority (authorization to create a collection, in this case), then they

grow it over time.

Generally speaking, it is also the case that the Congress has little to do with existing

information collections under the current system. The process runs through the White

House and there is no reason to expect legislators to take time to question paperwork issues,

provided there are no severe adjustments. This does not mean that legislative interference

is wholly implausible: legislators have dealt with paperwork in the past and likely will do

so again. The original PRA was passed in response to perceptions that paperwork burdens

had growth excessive. As the general logic of the theory suggests, agencies should attempt

to avoid re-creating these perceptions, if possible. This could be the explanation for the

difference between new and existing collections; one might theorize that legislators find it

easier to respond to burden increases than to entirely new collections, which may be more

difficult to evaluate.

4.7 Conclusion

This chapter has analyzed new data on discretionary decision-making by federal agencies

and leveraged this data to test an extended spatial model of agency decision-making, based

on preference alignments across influential political actors.

Presidential support is a particularly notable factor in the utilization of discretion. This

is likely at least in part due to the executive-centric nature of the primary enforcement

mechanism at work in this chapter (the information-collection review process, controlled by

the institutional presidency). While measuring discretion through changes in information

collection activity has several advantages, it is limited with respect to the legislative branch,

in the sense that Congress is not formally involved in the information collection review

process. In order to alter a collection, Congress would have to expressly initiate legislation

to impose specific limitations on a set of paperwork burdens, or else engage in extensive
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informal oversight in the hopes of pressuring agencies to reduce burdens. This raises the

costs of oversight and facilitates

Congress is not wholly unimportant in this area; however, Congressional influence seems

to be mediated through the president in many cases. This is indicated in several results.

The standard divided government variable is a negative predictor of discretion, indicating

that agencies could be at least somewhat sensitive to the relationship between the president

and the legislature.

This chapter has demonstrated that agencies vary their uses of discretion strategically,

in response to political conditions and domain-specific oversight processes. Results indi-

cate that the legislature is less prominent than the president in this domain, and that the

dominant factors in the decision to utilize discretion are presidential alignment with the

agency and divided government. Chapter 5 considers an expressly legislative approach to

managing agency discretion, which sheds further light on the issue.

142



Chapter 5

Credible Enforcement: Deadline

Compliance and Non-Compliance

When contracts are incomplete the process of negotiation never really ends, as parties to

a contract will be continuously adjusting their actions in response to changing

circumstances. Under these conditions, ex post power relations matter exceedingly.

David Epstein and Sharyn O’Halloran, Delegated Powers, 1999

Regulatory deadlines are a strong measure of Congress’ ability to control federal agen-

cies. They are also a relatively common, but understudied, aspect of federal policy-making.

Over the past two decades, federal agencies have faced thousands of statutory and judicial

deadlines. Many relate to programs with broad economic or political importance. For ex-

ample, a 1989 Government Accountability Office (GAO) report found that missed statutory

deadlines relating to Superfund sites posed environmental hazards.1 More recently, the 2009

Patient Protection and Affordable Care Act (PPACA) has been plagued with implementa-

tion challenges and missed deadlines.2

1“Missed Statutory Deadlines Slow Progress in Environmental Programs”, US GAO Report RCED-89-27,
Jan 30, 1989

2Writing in Forbes, Avik Roy highlights an unpublished Congressional Research Service memo suggesting
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Difficulty in meeting deadlines may not be surprising, particularly in the examples cited.

The PPACA is an enormously complex piece of legislation, demanding extensive technical

analysis and careful consideration. Yet, however reasonable these delays may be, they

pose a challenge to existing theories of Congressional oversight. Many theories of political

control are built around the notion that agencies are compelled to obey specific, clearly-

stated Congressional mandates. The delegated powers literature, for example, is premised

on the notion of legal accountability to legislative mandates (Epstein and O’Halloran 1999).3

Systematic failures of accountability could suggest that Congress is weaker than believed

and/or that additional factors condition agency deadline compliance.

From the standpoint of proactive discretion, the issue of deadline compliance takes on

an additional dimension. Deadline compliance is the most risk-averse course of action

for an agency with respect to Congress. Non-compliance carries at least some degree of

political risk, as well as potential legal risk, should a plaintiff be in a position to sue.4 Non-

compliance also establishes a precedent for agency independence. It is difficult to claim that

non-compliance in a specific case is shocking and requires action if the last 100 cases were

ignored. In this sense, failing to comply with the letter of regulatory deadlines is a form

of resistance to political control. It expands potential discretion, in the form of precedents

that federal agencies missed more than half of PPACA deadlines. This is consistent with other public esti-
mates and with the general trends highlighted in this chapter. Avik Roy, “Unpublished CRS Memo: Obama
Administration Has Missed Half Of Obamacare‘s Legally Imposed Implementation Deadlines”, Forbes,
August 18, 2013, https://www.forbes.com/sites/theapothecary/2013/08/18/unpublished-crs-memo-obama-

administration-has-missed-half-of-obamacares-legally-imposed-implementation-deadlines/#261d71cd2b1a
3Chapter 1 discusses this point in more depth.
4While this is uncommon, for reasons discussed in Chapter 1, it is not entirely impossible. Delays in

Endangered Species Act determinations have been routinely challenged by interest groups, leading to a
settlement with the Department of the Interior (DOI) over prioritization (Atherley 2015b). This settlement
effectively removed a great deal of discretion from DOI, requiring it to coordinate with outside interests to
make decisions. While the relevant outside interests were generally favorable to the agency’s goals (protecting

endangered species, in this case), no agency likes sacrificing autonomy over its decisions to prioritize some
cases over others. As a brief speculative aside, I find this point to be an under-addressed challenge to oft-
debated ‘sue and settle’ theory, which suggests that agencies allow themselves to be sued by friendly parties
in order to quickly settle and obtain judicial cover for decisions. Exposure to the legal system is a relatively
costly means of conducting end-runs around political officials. ‘Sue and settle’ is a potential example of
agency resistance to presidential power, although it strikes me as a somewhat convoluted explanation. It
seems more plausible that agencies are merely more likely to fight ideologically hostile actors in court than
ideological allies, which does not require a designed scheme for an outside group to initiate lawsuits.
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and established standards of common practice.5

This chapter discusses the logic of regulatory deadlines and establishes theoretical ex-

pectations for their effectiveness in compelling agency compliance. It presents new data

gathered from multiple sources that sheds some unique insight on deadline compliance. Fi-

nally, a set of models predicting deadline compliance indicate several key determinants of

deadline compliance, with implications for agency political strategy and proactivity.

5.1 Deadlines and Political Control

Theories of political control, whether ex-post or ex-ante, are well-suited to explain legisla-

tive utilization of regulatory deadlines. From an ex-ante perspective, legislative coalitions

may wish to use deadlines to forestall bureaucratic and legislative drift, ensuring that the

coalition enacting the deadline is the same coalition enforcing the deadline. This scenario

is the canonical case for effective political control: the legislature issues a mandate to the

executive branch, the executive branch implements policy based on the mandate, and the

legislature reviews the resulting policy outcomes.

In addition to pre/post control frames, it is useful to consider the dimension of time.

Gerson and O’Connell (2008) identify two main mechanisms of political control: method

and timing. Control of method is the province of ex-ante procedural control theorists.

Agencies can be compelled to utilize longer comment periods, hold public meetings, consult

with interest groups, and issue reports to Congress (Gerson and O’Connell 2008). Control

of method emphasizes the ability of Congress to design procedures that allow access to

favored interest groups and set off ’fire alarms’ (warnings to interested parties that an

agency is engaging in activity in a certain policy area) (McCubbins and Schwartz 1984).

Use of these tactics suggests that agency outputs should be consistent with the desires of

the Congressional coalitions that designed the initial procedural structure, and with those

5Recall Justice Thomas’s quote in the epigraph to Chapter 1. Just as the courts pattern of deference
may have empowered the EPA, the legislature’s pattern of deference may similarly empower agencies.
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interest groups empowered under the established structure.

Control of timing emphasizes the speed at which actions occur rather than the form they

take when they do occur. Gerson and O’Connell analyze the impact of deadlines on time to

completion, finding that rules with deadlines are completed more rapidly than rules without

deadlines (Gerson and O’Connell 2008). In a follow-up paper, Gerson and O’Connell (2009)

find evidence that agencies manipulate timing to their advantage by, for example, publishing

bad news at times when it is most likely to be missed by interested parties.6 However,

they find limited evidence that agencies systematically conceal information (Gerson and

O’Connell 2009). In a more general discussion of timing rules, Gerson and Posner (2007)

theorize that such rules are likely to result in delays when the incentives of involved political

actors deviate from the “underlying optimum” - the situation in which slower rulemaking

maximizes some notion of the public interest (Gerson and Posner 2007).

These findings are broadly consistent with the principal-agent political control litera-

ture (see Chapter 1). Theories of strategic delegation indicate that legislators might use

deadlines to force agencies to complete rules while the current legislative coalition remains

in power and retains the ability to monitor the implementation of their policies (Epstein

and O’Halloran 1999; Krause 2010). This use of deadlines is difficult; the typical regulation

takes between 500 and 600 days to complete, which is nearly the length of a Congressional

session.7 As a result, the only practical way to compel an agency complete a rule within

the current Congress is to pass legislation extremely quickly. Gerson and O’Connell note

that this seldom occurs (Gerson and O’Connell 2009). The implication is that if deadlines

are to be enforced, legislators must rely on an uncertain future coalition to do so.

Deadlines can be conceptualized as a special case of delegation. By not specifying a

deadline, Congress delegates the timing of a rulemaking to the agency, allowing bureaucrats

to decide when a rule is ready to be implemented. Conversely, by specifying a deadline,

6This point also has implications for Chapter 6, dealing with agency public meetings and information
provision strategies.

7Measured in terms of time from proposal to completion of a rule.
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Congress refuses to delegate this power. Legislators might have several reasons to attempt to

exercise control over the timing of regulations. Where Congressional preferences differ from

agency preferences, legislators might wish to ensure that an agency is monitored carefully.

Enacting deadlines serves this function in several ways. It might require that a rule be

completed in advance of a shifting legislative coalition (e.g. a new Congress), as discussed

above. Legislators might also wish to provide policy certainty to constituents and interest

groups. While it may be in the interests of bureaucrats to spend as long as necessary

designing policy, most organized interests prefer to know, as soon as possible, what the

likely impact of policy will be. This point applies to both positive and negative impacts:

the quicker a negative policy is revealed the sooner a group can begin legal action to mitigate

the damage. Rules that languish within the bureaucracy act as a weight hanging over the

heads of affected parties.

Additionally, by speeding the process of rulemaking, legislators may be able to render

agency decisions more vulnerable to legal challenge. On the one hand, a deadline opens a

new avenue for lawsuits: failure to meet a deadline can be construed as an unreasonable

delay and opens an agency to legal challenge.8 On the other, a deadline may force agencies to

regulate more rapidly than they would prefer, resulting in a weaker rule with less developed

justification. Belcore and Ellig (2008) find evidence of this effect, indicating that rules

with deadlines are associated with lower-quality cost-benefit analyses (Ellig and Belcore

2008). Both cases might make challenges to such rules more likely and increase their odds

of success, although there are, to my knowledge, no explicit studies of this.

It is worth noting that these possibilities conflict. Deadlines may ensure that imple-

mentation progresses rapidly enough to enshrine rules before a given coalition loses power,

but they may also weaken the effectiveness of these rules and render them more vulnerable

to challenges from future coalitions. One clever mechanism of navigating these compet-

ing considerations is the use of statutory hammer provisions (Magill 1995; Bermann 1982).

8Although this is not a reliable strategy given the paucity of effective legal challenges based on deadlines.
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Hammer provisions are clauses in legislation stipulating a specific outcome (reversion point)

if a regulation is not completed by a certain date. This reversion point may be the absence

of regulation, or it may be a rule designed by Congress. Essentially Congress can use these

provisions to set parameters on administrative discretion: if time is truly of the essence,

legislators can elect to sacrifice agency expertise at a set point in order to ensure timely

implementation.9

Theories of delegation and discretion suggest that clearly specified delegations of power

should be binding, or at least impactful in constraining agency decision making in the ab-

sence of ex-post intervention. If the theory requires ex-post intervention, then the delegation

is largely toothless in any case. The actual question is almost exclusively the state of ex-post

power relations. The extent to which agencies comply with statutory deadlines is the focus

of the remainder of this chapter.

5.2 Statutory Deadline Compliance: Politics and Logistics

Existing research on agency compliance with deadlines is quite sparse. In fact, many studies

seem to assume that compliance is a given. This is not the case. Original data collected

as part of this dissertation suggests that, between 1985 and 2014, federal agencies failed to

strictly comply with more than 1,000 different statutory deadlines.10 The majority of these

cases represent delays (rather than complete disregard for actions required), ranging from a

few weeks to years.1112 Other rules are finalized without required intervening steps (e.g. a

9To my knowledge, there is no systematic empirical study of hammer provisions. However, one would
predict that the presence of a statutory hammer would make deadline compliance more likely.

10To slightly anticipate a later section, I am able to measure specific completion actions for just over 3,350
statutory deadlines assigned to major agencies. Of these, agencies are recorded as meeting slightly more than
than 1,900, a compliance rate of approximately 57%. Estimating an exact compliance rate is difficult for a
number of reasons, but primarily because deadlines are not systematically tracked. I attempted a variety
of methods of measuring compliance rates and the 57% figure is representative of the general universe of
estimates. Overall compliance, according to different measurements and subsets of deadlines, falls between
50% and 65%. Some of these cases are marginal (e.g. an agency misses a deadline by a week or two), but
still instances of a failure to comply. Additionally, a large number of cases demonstrate substantial misses.

11Mean completion time, relative to deadline due date, is about 27 days in the data: 3-4 weeks late.
12Years is not an exaggeration. A 1990 statutory deadline passed to address oil tanker safety regulations

in response to the Exxon-Valdez wreck was incomplete in 2000; the Coast Guard was more than 9 years
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final rule might be issued without an explicitly required notice). Moreover, several hundred

mandated rules may not have been completed at all. These figures are, of course, subject

to debate, but it seems clear that we cannot assume that deadline compliance is the norm.

Several explanations for agency deadline (non-)compliance suggest themselves:

1. Internal coordination problems

2. Issue/quality-assurance priorities

3. Political manipulation of timelines

5.2.1 Internal Coordination Problems

Deadlines may well be difficult to manage even in the event that an agency and a legislative

coalition have congruent preferences: agencies know much more about their operations than

Congress, which would struggle to devise an optimal deadline even with the agency’s full

cooperation. There are several main reasons for this. First, agency leadership may not

be able to easily communicate the length of time it will require to complete a rule. High-

ranking civil servants sit at the apex of complex hierarchical organizations, consisting of a

series of principal-agent relationships. Their estimate of a good deadline length might not

be consistent with the estimates of the teams involved in designing the rule in question.

Second, it is quite conceivable that even the teams designing the rule may not be fully

aware of the time required. Designing a regulation is, at least in part, a discovery process.

Agencies seek out information, communicate with affected parties, and continually revise

their beliefs (ideally). Information discovered in the course of designing a rule might alter

initial estimates of completion time. Deadlines do not adapt accordingly.

Deadlines complicate the discovery process itself by disrupting standard operating pro-

cedures and altering existing priorities (Wilson 1989). Lavertau and Webb-Yackee (2012)

suggest that one effect of deadlines is to encourage agencies to set over-optimistic target

behind schedule.
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dates, which agencies are then more likely to fail to meet with their normal standards of

success. This finding indicates that deadlines are disruptive to policy development (Lavertu

and Webb-Yackee 2012).13

5.2.2 Issue/Quality-Assurance Priorities

There is a sizable literature on the costs of regulatory deadlines. Abbott (1987) highlights

several case studies in which deadlines compelled agencies to forgo data collection or proceed

with decisions before assessments were completed (Abbott 1987). These examples, several

of which involve environmental hazards, highlight the potential harms that deadlines can

cause. They also emphasize disruption to agency procedures. A more recent study by

Belcore and Ellig finds similar results with regard to cost benefit analyses: Department of

Homeland Security (DHS) rules subject to deadlines typically had lower quality analyses

(Ellig and Belcore 2008; McLaughlin and Ellig 2011).

Similarly, Daniel Carpenter and others argue that deadlines can result in implementation

errors and increased safety risks. Carpenter and Grimmer (2009) develop a formal model

of the implementation of an external constraint on the duration of decisions. Their work

suggests that deadlines should reduce completion time, but also that deadlines increase

the variance in review times. Rules are completed faster on average, but there is more

uncertainty around that average.14 Finally, the model also implies that regulatory errors

may be increased substantially in the presence of deadlines, raising concerns about the

policy implications of accelerated rulemaking (Carpenter and Grimmer 2009). Carpenter,

Zucker and Avorn (2008) and Carpenter et al. (2012) draw on FDA drug approval data and

find evidence that deadlines increase safety risks and policy implementation errors. FDA

advisory committee transcripts provide further indications that late-stage deliberation and

13Although the finding is also subject to considerable ambiguity in interpretation. Whether agencies fail
to meet deadlines because of legislative interference or because of deliberate strategy is one of the questions
addressed in this chapter.

14This point is consistent with the empirical record at present, although an explicit test would clarify
matters further.
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internal communications are impaired by deadlines (Carpenter et al. 2012).

Deadlines force agencies to balance competing considerations: their reputation for ex-

pertise and independent judgment against their desire to avoid Congressional sanctions

(and/or legal challenges resulting from failing to follow orders). Carpenter (2001) provides

detailed narrative data on the power and significance of agency reputations. These repu-

tations are an agency’s stock in trade (Carpenter 2001). Pressure to complete many rules

quickly may damage an agency’s reputation for competence, particularly if implementation

failures result. The implementation of the Patient Protection and Affordable Care Act (be-

gun in 2011, ongoing as of this writing) is, arguably, a case in point: federal agencies were

pressured to accelerate implementation of a highly complex set of policy ideas, with costly

results.15

5.2.3 Political Manipulation

This final aspect of deadline compliance is of primary interest to this dissertation, although

to some extent a precise distinction between manipulation and disagreement regarding pri-

orities will come down to semantics. Civil servant motives are likely to fall more along

the lines of priority disagreements, in which officials do not explicitly set out to thwart the

will of Congress, but feel compelled to do so in order to achieve their desired ends in the

manner they believe is best. For the reasons noted above, agencies are liable to be slower

and more deliberate in their decision making than politicians. Nonetheless, whatever the

explanation, failure to adhere to legislative deadlines can be construed as an act of political

manipulation. If deadline compliance varies according to predictable political strategy, this

explanation would grow more suggestive.

The legislative-centric theory of deadlines suggests that deadlines are likely to be utilized

as a means of ex-ante political control and a safeguard against bureaucratic drift. Conceptu-

ally, deadlines are analogous to control strategies that manipulate agency structure either

15As a small illustration of the lengthy implementation process, I originally wrote a version of this sentence
in 2015. It remains true as of the final draft of this project, submitted at the end of 2019.
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to lock-in policy gains or to ensure a favorable leadership class (Lewis 2008). Whereas

structural control strategies make changes to an agency’s formal organization, regulatory

deadlines are intended to alter an agency’s informal priorities and resource allocations.

Given that deadlines impinge on agency autonomy in a substantive manner, existing

research suggests that we should expect at least some degree of manipulation in response.

For example, Potter (2013, 2015) and Acs (2014) find evidence that agencies manipulate the

timing and legal justification for regulatory decisions depending on Congressional coalitions,

blunting the weight of political control before it can be exercised (Acs 2014; Potter 2013;

Potter 2015).16

The manipulation of deadlines may take several forms. First, an agency might attempt

to influence pending legislation through involvement in the drafting process, with the aim

of ensuring that new laws do not disrupt operations (Walker 2015a). As highlighted in

Chapter 1, agencies have several distinctive means of influencing committee decisions and

tend to be deeply involved in the legislative drafting process. As a result, we might expect

agencies to attempt to ensure that deadlines are not excessive or unreasonable. Second,

faced with an impending deadline, an agency might be expected to rush out a rulemaking

that complies with the deadline while also leaving opportunities for continued work. Beyond

timing effects, we might also expect agencies to be more likely to utilize expedited processes,

such as interim final rules, which bypass at least some of the laborious and tedious notice

and comment process. However, the most parsimonious test of manipulation is simple

compliance in the face of variable political conditions.

5.3 Identifying Deadlines and Measuring Compliance

In spite of this body of theory, there is limited empirical research assessing the relative suc-

cess of agency efforts to comply with statutory regulatory deadlines. The general sense of the

16It is again worth calling out a difference of emphasis between these studies and Congressional political
control studies: a scholar of ex-ante control might suggest that these decisions are merely evidence that
control is working. As should be clear at this point, I am not convinced of this interpretation.
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research community is that mediocre rates of deadline compliance are to be expected. It is

one of many broadly known facts about practical policy making in Washington that departs

notably from theory. This is surprising from both a practical and a theoretical perspective.

In the case of the former, whatever the motivations of Congress (and we may assume that

they are largely self-serving), legislators that assign deadlines are democratically elected

and should have an expectation of strict compliance from unelected bureaucrats. The the-

oretical justification for the federal bureaucracy is almost entirely premised on the notion

that it is responsive to Congress, which is in turn responsive to the electorate.

On the latter, it is somewhat surprising that positive theories of the relationship between

the Congress and the bureaucracy have neglected to notice that legislative dictates are often

ignored with few apparent consequences. Recall the discussion of the assumption of judicial

enforcement in Chapter 1: it holds in the case of deadlines as well. Agencies are rarely

challenged for failures to meet deadlines, likely in part because it is very difficult to identify

an injured party with standing in most cases.17

There may be several reasons for this apparent neglect. We might suppose, for exam-

ple, that deadlines are not intended to work as stated. A deadline might be a signaling

mechanism for legislators to indicate that they are performing their oversight duties, cou-

pled with a convenient mechanism of blame should something go wrong. Of course, this

theory cuts both ways. An agency might justifiably argue that a deadline caused problems,

which is the dominant finding in the existing literature. It seems somewhat implausible,

then, that deadlines are primarily a mechanism for bureaucracy bashing. They make for

a double-edged sword, and Congress has better strategies for blaming the bureaucracy for

unexpected policy problems.18

17Chapter 1 notes that Congress has never been granted standing to sue the bureaucracy as an institution,
nor is it easy for private parties to demonstrate substantial harm resulting from an agency failing to meet
a deadline. The typical exception are policies designed explicitly to facilitate private oversight, such as
endangered species designations, which are initiated by private petition and must be acted on within a
specified timeframe. This chapter suggests that such a model could be more broadly utilized in order to
increase compliance rates.

18Generally legislators prefer to delegate broadly, do nothing specific themselves, and blame the bureau-
cracy for anything that goes wrong (while taking credit for anything that goes right). Specifically designing
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On the other hand, we might suppose that deadlines are actually a subtle targeting

strategy employed by hostile legislators, in which Congress assigns unreasonable deadlines

to agencies it dislikes as a means of either forcing bureaucrats to admit a failure to comply

or as a means of pushing agencies to fail. There is some logic in this possibility: failure

to comply with deadlines is not only a rhetorical weapon, but also, potentially a legal

one. Courts could be more likely to listen to legal challenges against regulations that have

already demonstrably failed to comply with legislative demands. However, there is limited

evidence of this possibility in practice. Moreover, the courts also have a long history of

deference to agency expertise, particularly on technical matters, and are likely to respond

favorably to claims that a deadline is simply unreasonable and should be re-negotiated. In

other words, like the possibility that deadlines are designed as highly specific bureaucracy-

bashing mechanisms, this supposition seems unnecessarily complex. It is more likely that

deadlines are what they seem to be: efforts at political control that may or may not work

as intended.

5.3.1 Deadlines and Regulatory Production

Gerson and O’Connell (2009) develop the first comprehensive empirical analysis of regu-

latory deadlines. They find that deadlines do speed rulemaking, on average, measured in

terms of distance between rule proposal and rule completion. I use a comparable, but origi-

nal, approach to gather data on recorded regulatory deadlines. Like Gerson and O’Connell,

I draw on the Unified Agenda of Federal Regulatory and Deregulatory Actions and the Office

of Information and Regulatory Affair’s (OIRA) Executive Order Review Reports in order

to collect data on rules subject to deadline. These documents also provide estimates of

completion dates. I develop several custom Python scripts to scrape and compile data on

all regulatory actions recorded in these documents. The result is a database of regulations

consisting of more than 39,000 unique regulatory identification numbers (RIN) and 260,000

distinct regulatory actions (each RIN is associated with a number of actions as it progresses

a policy to fail in order to blame an agency for the failure seems rather unnecessary.
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through the regulatory process). This data is available for the years 1981 to the present,

although the records are subject to some variation depending on reporting requirements.

Notably, the Unified Agenda has existed in its current form only since 1995. In prior

years, the document was published as a ‘regulatory calendar’, and was subject to different

reporting standards. As a result, in practice, deadlines are available from 1995 forward.

For the purposes of this paper, relevant agency actions are Notices of Proposed Rule-

makings (NPRMs) and Regulatory Completions, which I define as any action that could

be construed as completing a rule. These action types are associated with the two primary

forms of statutory deadlines: NPRM deadlines and Final deadlines. Whereas issuing an

NPRM is relatively low cost (it requires only that an agency draft a proposed rule and pub-

lish it in the Federal Register), final actions are relatively more onerous.19 The completion

of a rule gives it the force of law and triggers possible legal review.20

The overall volume of regulatory production has been relatively consistent over time

(exempting changes due to shifting reporting requirements). This is also generally true

of regulatory deadlines. I identify nearly more than 4,300 total statutory deadlines (with

associated date information) assigned to agencies between 1985 (the first year with recorded

deadlines) and 2014. Of these, nearly 3,800 identify either an NPRM or a Final Action

as the condition for compliance. The remainder include a varied assortment of deadlines

requiring agencies to issues notices, hold hearings, accept comments at particular times,

and conduct research studies, among other, more obscure activities. While interesting in

their own right, these other deadlines are not amenable to large-scale empirical analysis.

They are quite difficult to link systematically to a specific action that determines success

or failure and, as a result, I do not use them in this analysis.

19Feel free to place a very strong emphasis on relatively. Preparing a plausible proposed rule is not cheap,
nor is it easy. However, it is cheaper and easier than finalizing a rule; proposals are merely proposals and
can be revised, altered, re-issued, etc.

20I include Interim Final Rules, Direct Final Rules, Final Rules, Final Actions, and a number of other,
less common, completion actions in my count of regulatory completions. I try to define this as broadly as
possible, in order to ensure that any possible completion is counted as successful compliance with a deadline.
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Finally, in addition to excluding deadlines without a clear success metric, I also limit the

analysis to deadlines that can be construed as ‘direct mandates’ for action. I define mandates

as rules with deadlines explicitly tied to a clear, specified action. These classifications are

derived through through manual coding of regulatory deadline descriptions, in the context

of the time between deadline passage and deadline due date, when this can be determined

reliably. By contrast, a sizable number of deadlines deal primarily with ongoing reporting

requirements, such as a requirement that an agency update energy efficiency standards every

6 years (periodic review deadlines). Another group of deadlines is concerned with ‘self-

triggered’ requirements, such as a requirement to complete a given action within a certain

period of starting it (agency-initiated deadlines). In these circumstances, agencies control

their own timelines: they decide when a deadline should be triggered and, presumably,

should be better prepared to meet it. As an example, the Environmental Protection Agency

(EPA) is required to finalize certain regulations pertaining to the Clean Air Act within a

set period of time after initiating the rulemaking. Periodic review and agency-initiated

deadlines are relevant to questions of political blame - an agency may be equally desirous

of avoiding attack for missing a recurring reporting deadline as opposed to a traditional

rulemaking deadline - but are less applicable to the questions of political control of primary

interest to this chapter.

Earlier research in this area indicates that upwards of 70% of deadlines can be plausibly

classified as direct legislative mandates (Atherley 2015b). Data collected for this chapter

comes to a similar conclusion. Table 1 indicates that just over half of deadlines identified

are statutory mandates. For reference, I classify all judicial deadlines as mandates; even

if a deadline was originally procedural in nature, I argue that a required action becomes a

direct mandate if the courts require it to occur.
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Table 5.1: Mandate Classification by Deadline Principal

Judicial Statutory Total

Direct Mandate 29.75% 51.24% 80.99%

Periodic Review 0% 4.15% 4.15%

Procedural 0% 14.86% 14.86%

Total 29.75% 70.25% 100%

Figure 5.1 plots the number of NPRM and Final Action deadlines coming due annually.

2000 and 2011 stand out as particularly challenging years for agencies, with more than 200

statutory and judicial deadlines requiring action across the federal government in each year.

Figure 5.1: Annual Deadlines Due, 1994 - 2016

Dashed line represents the overall mean (by year) of deadlines due. Dot-dash lines represent the 1st and 3rd
quartiles. These guides indicate several notable outliers in the data: 1990, 1996, and 2010.
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5.3.2 Compliance Rates

Compliance is defined simply as the successful, timely completion of the specific action

required by the deadline. In the case of NPRM deadlines, an agency must issue an NPRM

on or before the deadline date to be in compliance. In the case of Final Actions, I am more

lenient (see footnote 18). For example, agencies sometimes issue interim final rules while

they refine their work further, which I consider to be a justifiable completion of a final

deadline.

As indicated in Chapter 1, while a legislative or judical deadline might seem to be a

strong tool of political control, compliance is by no means the norm. Existing research

on deadline compliance is sparse, but the evidence collected to date suggests that meeting

a deadline is better than a 50/50 proposition, but not by much (Atherley 2015b). Data

compiled for this chapter are somewhat more optimistic; overall, agencies met roughly 57%

of the deadlines recorded here.21

Figure 5.2 visualizes trends in these rates over time. Interestingly, compliance has im-

proved over time, in aggregate terms. While we only have 3 presidential administrations in

the data, there is no obvious trend involving presidential partisanship (i.e. compliance is

not obviously higher under Republican or Democrat administrations).

21This figure climbs to 63% in the case of major rules.
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Figure 5.2: Overall Annual Deadline Compliance Rates

Existing research highlights several expectations regarding deadline compliance that are

borne out in the compliance data considered here. First, we should expect that agencies

will be more likely to comply with judicial deadlines than with statutory deadlines. Figure

5.3 indicates that this is consistently the case. Judicial deadlines tend to either involve

pending litigation or raise the specter of it, giving them much stronger teeth than statutory

deadlines, which have no automatic enforcement mechanism.
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Figure 5.3: Annual Deadline Compliance, Overall, by Controlling Principal

Second, the delegation/discretion literature highlights the role of policy complexity in

driving delegation decisions: we should expect the same impact from deadlines. Given that

Congress is more likely to delegate complex policies, they ought also to be more forgiving

of deadline non-compliance in the case of complex rules (Huber and Shipan 2002).22 Figure

5.4 indicates that this expectation is also borne out: the least complex rules in the data are

significantly more likely to be in compliance with regulatory deadlines.

22Complexity, as in much of the existing literature, is measured via the natural log of the character-length
of a rule’s abstract.
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Figure 5.4: Overall Deadline Compliance, by Complexity

Finally, there remains the obvious point that some rules are more important than oth-

ers. While limiting the data to rules associated with deadlines does provide a filtering effect

for significance, we can take this further by evaluating the impact of economic and gen-

eral significance on deadline compliance. To some degree, these variables serve as another

test of complexity: it is likely often the case that complex rules are more significant than

non-complex rules. However, this is not universally true. Moreover, economic significance

has an impact that goes beyond complexity. A rule that triggers the formal requirements

for economic significance faces stricter scrutiny in the executive review process and must,

theoretically, be reported to Congress in advance of passage.23

23Although one should note that, like regulatory deadlines, Congressional Review Act mandates are far
from consistently followed. In a 2014 article published by the Penn Program on Regulation and an associated
Administrative Conference of the United States report, Curtis Copeland notes that agencies routinely fail
to submit final rules to Congress, as required under the 1996 Congressional Review Act. Copeland’s work
on this issue is another fascinating case of the importance of automated oversight. In 2011, the GAO
ceased to notify Congress of agency failures to submit rules - agency submissions fell in response. While
compliance with the CRA has historically been much better than deadline compliance (nearly 90% prior

to 2011, greater than 80% after), it is by no means perfect and represents another clear illustration that

ex-ante oversight is only what you make of it (Copeland 2014) Curtis Copeland, “Hundreds of Recent Final
Rules Are Technically Unlawful”, The Regulatory Review, Penn Program on Regulation, September 15, 2014,
https://www.theregreview.org/2014/09/15/15-copeland-final-rules-unlawful/
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Figure 5.5: Overall Deadline Compliance, by Significance of Rule

Figure 5.5 indicates that agencies are more likely to comply with major and significant

rules, although not by large margins. The remainder of the influences on deadline compli-

ance should be political. The remainder of this chapter considers the impact of the political

enforcement environment on deadline compliance.

5.4 Data and Methods

As noted in the prior section, in order to strengthen the emphasis of this chapter on agency

responsiveness to legislative mandates, I classify deadlines as either Direct Congressional

Mandates, Agency-Initiated, or Periodic Reviews. Models are constrained to direct man-

dates, in order to isolate deadlines that seem to demand a clear response from an agency

at a pre-specified time.

Having identified deadlines and reduced the scope of the data to a set of deadlines that

are reliably intended to impact policy directly and immediately, we can apply the general

modeling framework laid out in Chapters 2 and 3. The dependent variable of interest in

this chapter is quite straight-forward: was a mandated action completed by a given agency

on or prior to a stated deadline? The variable is coded 1 for compliance and 0 for non-

compliance, which does reverse the direction of effects from those discussed in Chapter 4.

Discretion, as defined by this chapter, is represented by a reduction in the probability of
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deadline compliance. Note that it is not necessary for an agency to explicitly set out to

defy Congress in failing to meet a deadline. At the macro-level, it is sufficient, on average,

that agencies will feel more comfortable missing deadlines when they feel it is necessary to

devote resources to different priorities. This is a relatively modest claim, but sufficient to

produce the anticipated effects. As political conditions grow increasingly favorable, agencies

might be less inclined to surrender to procedural control and more inclined to take the time

they feel they need to complete a given task, even if it means missing a deadline. The

primary variable of interest is agency compliance with regulatory deadlines, and specifically

the impact of potential enforcement on compliance rates.

Deadline compliance models incorporate four potential control variables, several of which

were discussed in the prior section. First, the type of deadline (statutory or judicial)

is expected to be a consequential factor in compliance. As evidenced by existing legal

theory (discussed in Chapter 1) and the raw data (prior section), agencies are less likely

to comply with statutory deadlines than with judicial deadlines. Whether the reason is

stricter enforcement or clearer guidance and more reasonable expectations, the courts, on

average, appear to impose more effective deadlines than the legislature. It is important to

note that judicial deadlines are often produced as part of negotiated settlements between

agencies and petitioners or regulated entities. The vast majority of judicial deadlines in the

data (90%+) are associated with the Department of the Interior (DOI) and the EPA. This

is also not terribly surprising. In the DOI case, many judicial deadlines are the product

of lawsuits regarding either endangered species designations, which are associated with a

statutory procedural deadline to act on petitions within a certain period (as a non-mandate

these are excluded from the statutory side of the data). In the EPA case, many judicial

deadlines result from negotiations with state and local governments regarding air and water

plans and/or lawsuits dealing with environmental protection issues. Given this imbalance,

results for deadline stage might be difficult to generalize beyond the DOI and EPA.

Second, the rule stage of a given deadline should be relevant to compliance. In order to
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properly match deadlines to actions, I consider deadlines at two stages: NPRM and Final

Action. Of these, we might expect NPRM deadlines to be easier to comply with. A notice

of proposed rulemaking typically carries no demands on the agency beyond the notice,

whereas a Final Action typically imposes a real change on the regulatory environment faced

by impacted parties. As a result, an agency might be more comfortable rushing out an

NPRM to meet a deadline and more hesitant to do the same for Final Actions. Nearly 70%

of the deadlines in the data require a final action, which is not terribly surprising. NPRMs

are not binding and frequently change a great deal before becoming final rules.

This expectation is not entirely self-evident. One could also argue that an NPRM dead-

line is less important, and might garner less attention. From a judicial perspective, this is

generally the case; there is some evidence that the courts care less about non-compliance

with NPRM deadlines than about compliance with final action deadlines. However, this

variable is only a control; precise specification of expectations is not so consequential.

Third, I control for the significance of rules by including an indicator variable for whether

a rule is categorized as ‘major’. Major rules are defined as rules with an estimated economic

impact of $100 million or more, rules associated with a ‘major increase in costs or prices’,

or rules that ‘produce significant adverse effects on competition, employment, investment,

productivity, innovation, or the ability of United States-based enterprises to compete with

foreign-based enterprises’.24 It is a wonder there aren’t more major rules. The major

classification is similar in orientation to the more commonly cited ‘economically significant’

classification, which refers specifically to economic costs of $100 million or more. However,

significance categories go beyond economic. According to OIRA, a significant rule should

meet one of the following conditions:

1. Have an annual effect on the economy of $100 million or more or adversely affect

in a material way the economy, a sector of the economy, productivity, competition,

jobs, the environment, public health or safety, or State, local, or tribal governments

24PL 104-121, https://www.gpo.gov/fdsys/pkg/PLAW-104publ121/html/PLAW-104publ121.htm. For
some reason, the Telecommunications Act of 1996 is explicitly exempted from this classification.

164



or communities;

2. Create a serious inconsistency or otherwise interfere with an action taken or planned

by another agency;

3. Materially alter the budgetary impact of entitlements, grants, user fees, or loan pro-

grams or the rights and obligations of recipients thereof; or

4. Raise novel legal or policy issues arising out of legal mandates, the President’s prior-

ities, or the principles set forth in this Executive order.25

It is somewhat remarkable that any regulatory action manages to avoid being categorized

as either major or significant. Most, but not all, major rules with associated deadlines

are also economically significant (233 / 269), with most of the remainder being coded as

‘other significant.’ Within the economically significant designation, 233 of 347 rules are also

classed as major (67%). Given the similarity between these categories, I consolidate them

into a single metric of importance. All major and significant rules are coded 1, leaving

non-significant non-major rules as the reference category.

Public discourse surrounding regulatory activity is typically dominated by a small num-

ber of prominent rules. However, there is also substantial narrow interest in rules of less

broad-based significance. Regulations of import to a single industry may be major without

being officially “economically significant” (this is another reason for collapsing the cate-

gories). The industr(ies) in question are more likely to muster their lobbying resources

around major rules than standard rulemakings. This process attracts greater attention to

the agency, opens the prospect of greater Congressional involvement (whether sparked by

lobbyists directly or motivated by allied interest groups and/or constituents), and raises

the odds of future litigation. As a consequence, we should expect agencies to make corre-

spondingly greater efforts to successfully meet deadlines pertaining to major rules. Failures,

while often not explicitly punished (as discussed in Chapter 1) are nonetheless costly in the

25EO-12866
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figurative court of public opinion and the very literal court of law. While a missed deadline

is unlikely to cause an agency to lose a legal challenge in isolation, it represents another

piece of evidence for industry lawyers to marshal against a disliked rule.

Finally, in order to attempt to control for the difficulty involved in producing a regulation,

I also incorporate a rough measure of policy complexity. As mentioned earlier in the chapter,

following existing research, complexity is defined for the purposes of this chapter as the log

of the length (in characters) of a rule’s abstract. This is hardly precise, but it does function

effectively as a rough proxy for difficulty. Note also that major and significant categories

can also function as rough proxies for complexity, although their association with greater

public and political scrutiny makes it difficult to assign particular expectations. It is unclear

whether we should expect a major rule to be associated with greater odds of compliance

due to stronger oversight or lesser odds of compliance due to increased difficulty. The

complexity measure does not have this problem. We should anticipate more complex rules

to be associated with less deadline compliance, all else equal. This is a fairly straight-

forward point, although it also follows from existing research (Huber and Shipan 2002).

Complexity makes rulemaking more time consuming to complete and more costly to get

wrong, which is in natural conflict with deadlines designed to force agencies to complete

rules more rapidly and with less precision.

Political variables follow directly from the generalized model framework. Expectations

are identical, with the caveat that directionality is reversed (again, deadline non-compliance

is our indicator of proactive discretion in this chapter).

As in Chapter 4, empirical analyses are restricted to domestic-focused agencies which

make policies applicable to the general public and which experience a reasonable sample

of deadlines. And, as in the case of Chapter 4, this constraint has little impact on the

data (nearly 90% of relevant deadlines are captured by the agencies considered). Subse-

quent analyses leverage data from the following agencies: CFTC, DHS, DOC, DOE, DOI,

DOJ, DOL, DOT, EPA, HHS, HUD, SEC, TREAS, USDA. Again, these are predominantly
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cabinet-level agencies and several major independent agencies/commissions.
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Table 5.2: Variable Descriptions and Expected Directions

Variable Description Exp. Dir.

Presidential Power

|A− P | Agency-President ideology difference +

Legislative Deference

|C −A| Committee-Agency ideology difference +

|F −A| Floor-Agency ideology difference +

Opportunistic Discretion

|C − F | Committee-Floor ideology difference -

Politicized Oversight

|F − P | Floor-President ideology difference -

|C − P | Committee-President ideology difference +

Partisan Division Controls

Divided Cong.
House and Senate controlled by opposing par-
ties.

-

Divided Gov’t
President and at least 1 chamber of Congress
controlled by opposing parties.

+

Decision-Level Controls

Statutory Deadline
Mandate is created by legislation, not by judi-
ciary.

-

NPRM Deadline
Deadline requires publication of NPRM, not a
Final Action.

+

Major Rule
Rule is categorized as major or economically
significant.

+

Complexity Log of total characters is regulation’s abstract. -
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5.5 Results

As in Chapter 4, this section first summarizes directional results, at a high-level, against

simulation expectations. Table 5.3 suggests that results generally support theoretical ex-

pectations. Coefficients for the presidential power variable (|A− P |) are positive and con-

sistently significant, indicating that deadline compliance grows more likely as the agency

and the president grow relatively less aligned.

Table 5.3: Directional Results Summary Against Simulation Expectations

Variable Exp. Dir. Deadline Compliance

Presidential Power

|A− P | + (+)

Legislative Deference

|C −A| + +
|A− F | + +

Opportunistic Discretion

|C − F | - (-)

Politicized Oversight

|C − P | + (+)
|F − P | - (-)

Partisan Division Controls

Divided Congress - (+)
Divided Gov’t + +

Decision-Level Controls
NPRM Deadline - (+)

Statutory Deadline - -
Complexity - (-)
Major Rule + +

Notes: Items in parentheses are statistically
significant at >= 90% level in the fully saturated model.
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Conceptually, this result is consistent with a general perspective on the president’s role

in mediating legislative oversight. In the presence of a supportive president, an agency may

be more willing to flout Congressional control efforts than otherwise. At minimum, these

results suggest that an agency operating under a relative hostile president is more likely to

attempt to avoid calling attention to itself by involving itself in potential deadline disputes.

Results for legislative deference are directionally as expected, but not statistically sig-

nificant, or particularly substantive relative to standard errors. This suggests that direct

oversight is not terribly efficacious in compelling deadline compliance. Agencies are more

responsive to legislative divisions, presidential alignment, and broader political forces (dis-

cussed shortly). This result is largely consistent with the general view of legislative oversight

expressed in Chapter 1: it is difficult, in practice, to enforce deadlines through Congres-

sional action. There is no strong evidence that agencies consider legislative positions with

respect to their own.

The politicized oversight variables help to adjudicate between a theory suggesting simul-

taneously that an agency prefers to use the president as a shield against potential oversight,

yet also does not appear to be directly responsive to a potentially hostile legislature. While it

could also be the case that the agency is desirous of avoiding challenges from non-legislature

sources (legal challenges from private parties, for example, or internal discipline from the

White House), politicized oversight results suggest a different possibility. Both the |F − P |

and |C − P | variables are significant in the expected direction, with larger than theorized

magnitudes (simulation expectations implied small coefficients).

Alongside the results for legislative deference, these findings suggest that politicized

oversight is a far more substantive motivation for agencies than the more nuanced, direct

form of oversight implied by the legislative deference coefficients. At least in the domain

of legislative deadlines, broad differences between the relevant political overseers in the

Congress and the president are more impactful. These results make a certain amount of

sense. While individual deadlines are unlikely to be of immense interest to legislators, the
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potential to utilize deadlines as part of broader efforts to attack a disliked president seems

to exist.

Table 5.4: Deadline Compliance, Agency-Congress Effects, Set 4

Model 1 Model 2 Model 3 Model 4 Model 5

Intercept 0.50 0.75 0.99∗ 0.80 1.01∗

(0.53) (0.58) (0.55) (0.56) (0.55)
|A− P | 1.76∗∗ 1.56∗ 1.46∗ 1.58∗ 1.57∗

(0.83) (0.83) (0.83) (0.83) (0.82)
|A− F | 1.38 0.88 2.08 1.34 2.13

(1.87) (1.85) (1.76) (1.88) (1.72)
|C − P | 2.10∗∗ 1.82∗ 1.95∗∗ 1.93∗ 1.89∗

(1.02) (1.01) (1.00) (1.02) (0.98)
Div. Govt 0.62 0.50 0.39 0.51 0.52

(0.51) (0.52) (0.52) (0.52) (0.52)
Div. Cong. 0.88∗∗∗ 1.04∗∗∗ 1.10∗∗∗ 0.99∗∗∗ 1.01∗∗∗

(0.34) (0.34) (0.32) (0.34) (0.32)
|C − F | −3.36∗ −3.56∗ −3.37∗ −3.26∗ −3.30∗

(1.84) (1.93) (1.76) (1.89) (1.72)
|C −A| 0.79 1.29 0.45 0.86 0.41

(1.69) (1.71) (1.63) (1.73) (1.58)
|F − P | −5.27∗∗ −4.30∗∗ −4.78∗∗ −4.63∗∗ −5.01∗∗

(2.12) (2.07) (1.99) (2.09) (1.96)
NPRM Deadline 0.05 −0.07 −0.06 −0.06

(0.11) (0.11) (0.11) (0.11)
Statutory Deadline −0.89∗∗∗ −0.26 −0.27 −0.26

(0.15) (0.23) (0.23) (0.22)
Complexity −0.17∗∗∗ −0.21∗∗∗ −0.17∗∗∗ −0.17∗∗∗

(0.05) (0.03) (0.05) (0.05)
Major 0.14 0.13 0.14 0.15

(0.18) (0.18) (0.18) (0.18)

AIC 2922.79 2910.57 2913.37 2909.67 2914.59
BIC 3318.08 3305.86 3308.67 3304.97 3315.70
Log Likelihood −1393.39 −1387.28 −1388.69 −1386.84 −1388.29
Num. obs. 2473 2473 2473 2473 2473
Num. groups: congress:agency 138 138 138 138 138
Num. groups: agency 13 13 13 13 13
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1

Note: Models in the table above correspond to Models 15 - 19 in Appendix D

Finally, results for opportunistic discretion are mixed, but of interest. Divisions between

the direct oversight coalition (committee) and the floor (|C−F |) are a significant predictor

of reduced deadline compliance, as anticipated by the theory. This sheds further light on

the lack of legislative deference results. In addition to the politicized oversight points, the

|C − F | coefficients suggest that agencies are responsive to legislative weakness. However,

the associated divided Congress variable is also significant, but not in the expected direction.
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Together, these results suggest that divisions between the agency’s primary overseers and

the broader chambers of Congress are associated with greater usage of agency discretion,

while divisions between chambers are associated with less.

Control variables largely behave as anticipated. Statutory deadlines are associated with

some reduction in deadline compliance in all but the most saturated models. In particular,

included complexity seems to weaken the impact of the statutory deadline effect, indicating

that, perhaps, the driving factor in in the effectiveness of legal deadlines might associ-

ated with the complexity of cases that enter the legal system. However, it would require

more in-depth investigation to tease out this effect. Complexity is consistently associated

with reduced deadline compliance, as anticipated, while results for major rules and NPRM

deadlines are insignificant.

Appendix D presents a full set of model results, with incremental addition of all control

variables included in the model. Coefficients results are reasonably robust to changes in

specification.

5.6 Conclusion

This chapter has presented new data on regulatory deadline compliance. It has investi-

gated several possible explanations for successful compliance and found some indication

that Congressional efforts at political control, at least in the form of deadlines, may not

always achieve the desired goal. Existing theories of regulatory timing suggest that legisla-

tors are likely to attempt to utilize deadlines to safeguard themselves against bureaucratic

drift. By forcing agencies to regulate fast, a coalition enacting legislation might hope to

ensure that it will be in power when their legislation is implemented.

In terms of the theoretical model, the data are largely consistent with expectations.

Deadline compliance varies predictably with political conditions, declines with complexity,

and increases with judicial involvement (conditioned by complexity). As in Chapter 4, we

172



observe a significant presidency effect. Deadline compliance is more likely as the agency

and the president grow apart. Unlike Chapter 4, we observe some opportunistic discretion

effects. The committee-floor division coefficient is significant and negative, as anticipated,

indicating that divisions in Congress are associated with less deadline compliance. The

inter-chamber version of this variable (Divided Congress) does not work this way; results

for it are actually positive.

Finally, the politicized oversight effects are largely consistent with expectations, and

with results from Chapter 4. In deadlines, as in information collections, results suggest that

larger differences between the Congress and the president color agency decision making.

However, this chapter also reveals elements of opportunistic discretion. Chapter 6 explores

procedural decision making.
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Chapter 6

Information Provision and

Oversight Evasion

...an agency must ‘proceed to conclude a matter presented to it...within a reasonable

time.’

Administrative Procedures Act, 5 U.S.C. S 555(b), 1946; Daniel Shedd and Todd Garvey,

Congressional Research Service, 2014

In facing a parliament, the bureaucracy, out of a sure power instinct, fights every attempt

of the parliament to gain knowledge by means of its own experts or from interest groups.

Max Weber, 1922

Transparency and speed are frequent opponents in any decision making process. The

most open, democratic policy-making process imaginable would no doubt satisfy all relevant

parties when concluded, but it might also never conclude. At a very high level, theories

of deliberative democracy posit hypothetical conditions under which all issues might be

debated to consensus by all citizens of a polity; this is not remotely feasible in any polity of

any significant size (Huemer 2013). This trade-off is well-known to public administration
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researchers; it can be conceptualized as a more specific case of the bureaucracy/democracy

dilemma (Wood and Waterman 1994). The traditional emphasis of public administration

on efficiency and effectiveness is not necessarily compatible with ideal democratic partici-

pation. The general public is unlikely to have the expertise to participate effectively in the

rulemaking process and a fully democratic regulation is liable to be a tedious undertaking.

Specific to the universe of this dissertation, one might imagine an agency engaging in

comprehensive public meetings and listening sessions as part of their standard rulemak-

ing process, attempting to engage all impacted parties before coming to a final decision.

This would be a time-consuming and costly undertaking. Interestingly, the Administra-

tive Procedures Act actually posits a somewhat comparable rulemaking procedure (formal

rulemaking), which the drafters envisioned as the ‘normal’ path to bring a regulation from

ideation to law. It is very seldom used due to its slow and cumbersome nature and has

been supplanted by the quicker (and more flexible) notice and comment rulemaking process

discussed throughout this dissertation.1

The demise of formal rulemaking both greatly improved the ability of agencies to promul-

gate regulations in a timely fashion and introduced additional discretion into the rulemaking

process. Formal rulemaking is highly proscribed, in the nature of a trial. In contrast, notice

and comment rulemaking is subject to somewhat vaguer requirements. This chapter lever-

ages a particular facet of the optionality available to agencies under notice and comment

rulemaking. While certain actions are proscribed by law, others are a matter of agency

discretion. As should be apparent at this point in the dissertation, areas of relatively clear

discretion are of special interest. Optional actions may be utilized for two major purposes:

to delay rulemakings in order to blunt political opposition and to expedite rulemakings in

order to optimize policy successes under favorable political conditions. Additionally, while

1Formal rulemaking was notoriously tedious by the 1970s, producing interminable hearings and incredible
slow regulatory production. As a brief illustration, legal scholar Richard Pierce amusingly observed that
the Federal Power Commission (since supplanted by the Federal Energy Regulatory Commission), once
devoted an entire floor of its offices to hearing rooms for formal rulemakings. This floor was referred to
as the ‘storage area’ (Comments, Center for the Study of the Administrative State Conference, “Beyond

Deference”, December 6, 2017).
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it is not strictly necessary to the theory, the informational nature of many delaying tactics

is of interest. Delay by the means discussed in this chapter entails at least a minimal loss

of control, as more actors are introduced into the rulemaking process. Even if an agency

intends to ignore all comments, it is forced to expend resources listening and creating the

appearance of consideration.

6.1 Regulatory Delay and Information Provision

Regulatory delays may occur for a number of general reasons, including excessive task

assignment from Congress, buck-passing, or procedural complexity. Although explanations

for delay are relatively easy to come by, there is limited research on the specific context of

delaying actions. The problem, noted by Kerwin and Furlong (2011), among others, is that

there is no objective standard for judging when a rule is ‘delayed’. Such a standard requires

some sort of baseline: the duration a rule would have taken in isolation (Webb-Yackee and

Webb-Yackee 2012; Kerwin and Furlong 2011)

Existing research implicitly assumes that the baseline is simply the average time between

a rule’s proposal and completion. As noted in the introduction to this chapter, the means of

rulemaking is a strong influence on this measurement. Formal rulemaking procedures take

far longer, on average, than the typical notice and comment rule (which require roughly

two years to complete, on average, from proposal to finalization). Similarly, regulatory

deadlines are credited for reducing the average duration of rulemakings, although this does

not translate into a norm of deadline compliance (Gerson and O’Connell 2008; Atherley

2015a).

To some degree, statutory regulatory deadlines are both a solution to regulatory delay

and part of the problem. While Gerson and O’Connell find evidence that deadlines speed

rulemakings, Lavertau and Webb-Yackee also observe that deadlines contribute to over-

optimistic target dates and corresponding perceptions of delay (Lavertu and Webb Yackee
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2014). This apparent contradiction could help to explain the empirical tendency of agencies

to fail to comply strictly with deadlines (again, see Chapter 5).

Moreover, several researchers have argued that delays are, at least in part, strategic

choices by agencies. Acs (2015) finds evidence that agencies may vary their statutory justi-

fications for rules under different political regimes, while Potter (2015) finds that agencies

can manipulate the Congressional calendar in an effort to finalize rules during periods of

lessened legislative attention (Acs 2014; Potter 2015). These and related strategies indicate

that agencies routinely manipulate the timing of the rulemaking process in order to place

themselves in the best position to succeed in making policy in the manner they prefer, with

minimal outside interference.

The issue of regulatory delay is tied to bureaucratic information control and provision.

Public bureaucracies are seldom accused of excessive transparency, or of transparency for its

own sake. The second epigraph of this chapter highlights a classic statement of the bureau-

cratic tendency towards secrecy, in which Weber suggests that secrecy provides a form of

insulation against political control. Whatever their motivations, it appears to be the case

that bureaucracies have a proclivity for secrets. In FY2016, federal agencies designated

2,215 original classification authorities (new individuals with the authority to classify infor-

mation) and produced 39,240 classification decisions, associated with 55,206,368 derivative

classification decisions. All of these figures represent increases over the previous year.2

Despite these large numbers, it also seems excessive to state that bureaucracies exclu-

sively benefit from secrecy and concealment. Federal agencies are strong sources of in-house

expertise, but also benefit from outside information. Balla and Wright (2005) argue that the

information available to agencies depends, at least in part, on the parties that participate

in the rulemaking process (Balla and Wright 2005). Early research on political control sug-

gested that information available was entirely determined by these factors, rendering control

2Information Security and Oversight Office, “Annual Report to the President, FY2016”,
https://www.archives.gov/files/isoo/reports/2016-annual-report.pdf
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a matter of manipulating agency structure and process in order to control the ‘quantity,

quality and completeness’ of information accessible to the bureaucracy (McCubbins, Noll,

and Weingast 1987; McCubbins, Noll, and Weingast 1989). This strong formulation of

control strikes me as excessive given that the bureaucracy is frequently itself the dominant

source of policy information (Carpenter 2001). Surveys of agency decision makers alluded

to in Chapter 1 highlight the influence that agency experts possess over legislative drafting:

the very process that should determine the extent of Congressional control. There is ample

evidence that agencies are extensively involved in the development, and often drafting, of

all legislation that concerns them (Furlong 1997; Shobe 2015; Walker 2015a). As a conse-

quence, information availability is best understood as a function of the bureaucracy’s desire

to extend the policy process to include outside actors and/or to delay the promulgation of

a particular rule.

There are parallels to this line of argument in the literature on lobbying and interest

groups. Conventionally, there are two distinct varieties of lobbying: highly-specialized ar-

eas in which small numbers of interests obtain privileged access and larger-scale, ‘inclusive’

lobbying, in which large numbers of diverse interests compete for attention (Baumgart-

ner and Thomas 2013). Hugh Heclo framed this divide as a transition from traditional

‘iron-triangle’ lobbying to ‘issue-network’ lobbying, the outcome of a number of trends, but

prominently a shift in regulatory policy emphasis from ‘economic’ regulation (control over

prices, what products can be marketed) to ‘social’ regulation (control over workplace prac-

tices and impacts, particularly environmental) (Heclo 1978; Winston and Crandall 1994;

Posner 1974).

These varieties of lobbying mesh with distinctive information-provision strategies. Lob-

byists benefit from possessing and providing useful, policy-relevant information, but the uses

of this information vary. Research by Kevin Esterling establishes a theory of information-

driven ‘inside’ lobbying, dominated by policy elites, in which experts communicate informa-

tion privately to legislators in order to influence relatively opaque details of policy. These
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details are frequently concerned with areas of special expertise for a given lobbyist and/or

industry representative. As a result, policy makers are faced with a challenge: they know

the lobbyist has an incentive to mislead (at minimum to tell only one side of the story), but

they also know that he possesses accurate and valuable information about policy-making

that can improve the content of legislation (Esterling 2004).3

Hall and Deardorff’s characterization of lobbying as ‘legislative subsidy’ is still more

relevant to the case of federal agencies. Agencies provide extensive assistance to legislators

and committee staffers, to the point of drafting large portions of legislation independently

(Shobe 2015; Walker 2015a). Similarly, Hall and Deardorff argue that lobbyists are primarily

engaged in providing material assistance to supportive legislators, not in attempting to

persuade opponents (Hall and Deardorff 2006). While this theory does not explain attempts

to mobilize public support or draw attention to issues, it does mesh very neatly with the

interviews conducted by Shobe and Walker. Agency officials engage much more readily with

committees when their interests are involved and are much more inclined to offer assistance

when committees are relatively more supportive (Shobe 2015; Walker 2015a).

Generally speaking, the existing research on information-driven lobbying is well-suited

to a theory of proactive discretion. Agencies provide informative, analytical information in

a manner that best reinforces their autonomy over policy missions. The manner in which

they share information is the primary question of interest in this chapter.

6.2 Regulating Fast and Slow

The process of shepherding a regulation from idea to proposal to legal fact is long, arduous

and fraught with complications. Agencies are known to exercise substantial control over

the length of the rulemaking process, particularly when subject to deadlines or political

pressures. Chapter 5 of this dissertation indicates that deadlines are not necessarily binding

3This characterization of lobbying also strikes me as an apt description of agency efforts to influence
committee deliberations, if only through the provision of information to staffers. The advocacy role of
agencies has been understated.
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in a consistent manner; however, existing research does indicate that they can speed the

rulemaking process, even if this speed may not be precise or useful to political overseers

(Gerson and O’Connell 2008; O’Connell 2009; Lavertu and Webb Yackee 2014).

‘Delays’ in rulemakings can be separated into two basic types: call these generic and

informational delays. Generic delays simply represent the duration of time required for

an agency to complete a rule, whether this is measured in terms of time from legislation

to implementation or from proposal to finalization. Existing research has emphasized the

latter, as pre-proposal work within agencies is largely a black-box.4 Informational delays

are a different case. While a generic delay captures the passage of time, informational

delays emphasize specific, optional actions initiated by agencies that extend the rulemaking

process and open the process to participation from outside actors.

The key components of informational delays are that they are optional (agencies possess

discretion over their use or non-use), require special effort, and open the rulemaking process

to more actors than might otherwise be involved. This is best illustrated by a contrast

between two stylized approaches to rulemaking. The first is fast and relatively opaque; the

second is slow and relatively transparent.

Figure 6.1 maps these two approaches. In this figure, we abstract away from formal

rulemaking and non-rule rulemaking (policy statements and guidance documents) to em-

phasize two paths through the ‘informal’ notice and comment rulemaking process. The first

path, direct/interim final rules, is quite straight-forward. An agency either elects to issue

an interim or direct final rule or does not. The second highlights informational delay op-

portunities embedded in the rulemaking process. These occur at two points in my stylized

representation: prior to initial notice, which can take the form of ANPRM or pre-notice

meetings or hearings, and following the initial notice, taking the form of additional public

4One can develop theoretical models of how agencies internally prioritize and develop rules, but the data
on these decisions is sparse to non-existent. Efforts to obtain internal decision making data would be of
great benefits, although they face severe constraints as documents relating to internal decisions are generally
explicitly exempted from FOIA requests.
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meetings or hearings, extended comment periods, supplemental documentation, or even the

publication of revised proposals.

The quotes around delay are intended to highlight, again, that delay is not meant pe-

joratively in this chapter. Informational delay does not necessarily imply that agencies are

‘slow-walking’ rules, or that they are deliberately taking longer than they “need to” (in

the sense of some abstract notion of efficiency). Generic delays may well capture this sort

of phenomena; informational delays are, in theory, designed for purposes beyond mere time.

Figure 6.1: Expedited VS ‘Normal’ Informal rulemaking

Informational delays are a potentially useful measure of proactive discretion in the face

of political control. Given that the actions associated with informational delays are not part

of the standard rulemaking process it is reasonable to claim that the vast majority occur due

to agency discretion. Moreover, these actions are also fundamentally public: they represent

a fairly explicit choice to make the rulemaking process more open to more people, whether

through the medium of creating more opportunities for public comment (ANPRMs, com-

ment period extensions) or by holding meetings, hearings, or listening sessions for interested
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parties (public meetings, hearings).

The Federal Register’s description of ANPRMs illustrates this interpretation, noting

that “An agency that is in the preliminary stages of rulemaking may publish an ‘Advance

Notice of Proposed Rulemaking’ in the Federal Register to get more information. The

Advance Notice is a formal invitation to participate in shaping the proposed rule and starts

the notice-and-comment process in motion.”5 The public nature of informational delays

is of particular interest given the bureaucracy’s well-earned reputation for secrecy. The

stereotypical bureaucrat prefers internal decision making procedures to public deliberation

(the better for expert judgment to prevail). This chapter suggests that the explanation

revolves around building support for potentially controversial rules.

In sum, an agency promulgating a rule may follow 3 paths in this stylized framework. It

may regulate fast, by leveraging expedited rulemaking procedures and bypassing the notice

and comment process. It may regulate slow, by incorporating informational delays into

its processes, allowing more visibility into the regulatory process in exchange for increased

control over timing. Finally, it may also use the ‘normal’ notice and comment process

without modification. The next section reviews data regarding these paths.

6.3 Classifying Regulatory Actions

In order to identify informational delays, I classify regulatory actions into 16 primary over-

lapping categories. Overlapping in the sense that a given action may have multiple tags,

depending on applicability. There are more than 211,000 action-instances recorded in my

final data (after subsetting to relevant agencies and years with available data), encompass-

ing more than 11,000 distinct action types. An an illustrative example, the most common

distinct action is simply ‘NPRM’, with nearly 54,800 recorded instances. The second most

common is ‘Final Action’, with more than 51,500 instances. The remainder of the data

are typically, although by no means exclusively, variations on these themes. For example,

5Federal Register Guide to the Rulemaking Process, 2011
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‘NPRM Comment Period End’, indicating the end of a comment period associated with an

NPRM, or ‘Final Action Effective’, marking the effective-date of a given action.

Table 6.1 summarizes the classifications utilized and their frequencies in the data. Final

Actions and NPRMs continue to predominate. However, several additional classifications

are of interest. Interim and Direct Final Rules occupy a special position in the APA hier-

archy, as they allow agencies to bypass the standard notice and comment process in order

to regulate more rapidly, provided several conditions are met. In the case of Interim Final

Rules, agencies must typically initiate a comment period and consider objections to usage;

these are conceptually temporary and destined for replacement with a true final action.

Direct Final Rules are the equivalent of a true final action, although they may also be

challenged and pushed back into the standard notice and comment process.

Table 6.1: Action Classifications and Counts

Action Class N %

9 Final 94,471 44.6%

12 NPRM 86,004 40.6%

10 Interim Final Rule 12,323 5.82%

16 Withdrawn/Removed 6,311 2.98%

2 ANPRM 3,926 1.85%

6 Direct Final Rule 2,075 0.98%

8 Extension 1,534 0.72%

14 Supplemental 1,369 0.65%

13 Public Meeting 1,007 0.48%

3 Correction/Amendment 752 0.35%

4 CP End 430 0.2%

15 Temporary 391 0.18%

1 Additional 383 0.18%

11 Merged 311 0.15%

7 Effective 188 0.09%

5 Delay Effective Date 166 0.08%
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Of special interest to this chapter are optional actions that offer opportunities for in-

creased public participation and delay rule completion. These include: Advance Notices of

Proposed Rulemakings (ANPRM), Extensions (typically extensions of comment periods),

Public Meetings (hearings, events, fact-finding meetings, etc.) and Supplemental Actions,

which are frequently additional comment periods attached to existing actions in progress.

These actions are seldom required under law and fall under the general rubric of agency

discretion.6

Figure 6.2: Major Rulemaking Actions, Overall

Figure 6.2 highlights the major classifications in the data. The bulk of regulatory actions

are classifiable as either NPRMs or Final Actions. However, a more pertinent means of

categorizing the rulemaking process is by Regulatory Identification Number (RIN). RINs

are, to reiterate earlier chapters, the primary unit of the rulemaking process, and may

contain many actions. The data analyzed for this chapter include more than 24,000 RINs,

with associated action counts ranging from 1 to more than 200 (an unusual combined RIN

6A 2018 Administrative Conference of the United States report recommended expanding the use of AN-
PRMs in order to enhance public participation in the rulemaking process (Sant’Ambrogio and Staszewski

2018).
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consisting of many seperate hazardous waste site determinations). The median number of

actions per RIN is 6. The vast majority of RINs fall between 1 and 10 actions.

In order to evaluate the usage of specific actions, we can tabulate by RIN. Figure 6.3

indicates that, not surprisingly, the vast majority of RINs have both an NPRM and a Final

Action of some sort. More interestingly, 20% of RINs are associated with a withdrawal and

more than 16% with either an Interim or Direct Final Rule. Extensions and Public Meetings

continue to be relatively uncommon, at 3.5% and 2.6%, respectively. These proportions will

have implications for models to come.

Figure 6.3: Major Rulemaking Actions by RIN Association

6.4 Data and Methods

This chapter contains two target variables of interest, both constructed from action-level

associations with either:

1. Informational regulatory delays, broadly construed as either an extension, a public

meeting, an ANPRM, or a supplemental action
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2. Expedited rules, defined as either interim or direct final rules.

Both cases represent instances of discretionary agency actions that either delay the

standard rulemaking process in favor of increasing public participation or circumvent the

time-consuming public participation process in favor of more rapid, less transparent rule-

making.

The logic of regulatory delay is tied to the logic of avoiding political control. If the

political circumstances for an agency are particularly unfavorable, we might expect the

agency to draw out the rulemaking process and wait for a shift in the political winds, in the

form of new elections. In America, elections are always just around the corner, particularly

from a regulatory perspective. Given the long timeline inherent in promulgating rules,

a single minor delay is typically sufficient to shift completion into a different legislative

coalition, if not into a new presidential administration entirely. Expedited rulemaking

follow the opposite logic. Given a particularly favorable set of political conditions, we

might expect agencies to accelerate their rulemaking efforts in order to promulgate rules

before favorable conditions change.

The main controls for this chapter are the importance of a regulation (whether a rule

is major or economically significant; discussed in Chapter 5); the complexity of a regula-

tion (also discussed in Chapter 5, and defined identically) and whether or not the rule is

associated with a regulatory deadline.

A regulation’s importance is expected to increase the visibility of the rulemaking process

and to make it more difficult for agencies to proceed without interference from interested

parties. Even more straight-forwardly, there will be more interested parties, making listen-

ing sessions and hearings more likely and increasing the number of comments. As a result,

a comparatively unimportant rule should be more likely to pass through an expedited rule-

making procedure and less likely to pass through a form of delay.

Complexity follows a comparable logic. A more technically difficult rule is not only
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likely to take longer to complete, but also likely to require additional information to pro-

mulgate successfully. Highly technical regulations, such as air worthiness directives and

environmental restrictions, typically pass through a number of consultations with impacted

parties, making it possible for the agency to better understand the realities it must cope

with in developing new standards. Part of this process is naturally adversarial. The EPA

routinely receives conflicting comments from industry experts and environmental advocates,

each arguing opposing positions. Adjudicating such challenges makes it more likely that a

rule will pass through delaying procedures and less likely that it will be expedited.

Finally, the presence of a deadline should have the opposite effect as importance and

complexity. As discussed in Chapter 5, deadlines have been demonstrated to reduce the

time between proposal and completion of rules, whether or not the deadline is strictly

complied with. Given the imposition of external constraints, we might expect agencies

to be more likely to utilize expedited rulemaking procedures and less likely to engage in

delaying activities, whatever the merits.7.

Variables and expected directions are listed in table 6.2. Expectations for delay and

expedited rulemaking targets vary. As noted, they are conceptual opposites. This is based

on the assumption that faster rulemaking is generally desirable, when possible, and that

agencies will be more likely to utilize this alternate path under more favorable political

conditions. Delays are, all else equal, generally undesirable, unless of course they facilitate

the possibility of completing a rule under a more favorable political environment. Both

variables are coded 1 for presence and 0 for absence, with the reference category including

the other variable and “normal” rulemaking, associated with neither delays nor expedited

activity. Normal rulemaking is the default expectation in all cases. In order to detect

the anticipated effects, it is merely necessary for these unusual paths through the regula-

tory process to occur marginally more (less) often than anticipated under varying sets of

conditions.

7As Chapter 5 also observes, existing research suggests that agencies might accelerate rules at the expense
of additional information-gathering
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These claims assume that agencies generally consider delays to be undesirable, all else

equal; agencies have many competing demands on their time and have little to gain by

initiating a rulemaking only to let it remain stagnant. This wastes resources and causes

potential reputational harm (Carpenter 2001; Lavertu and Webb Yackee 2014). Making

a rule with greater visibility and greater interference weakens the autonomous ability of

agency experts to design the policies they believe are best, the over-riding objective of any

good bureaucracy.

Specific political alignment hypotheses are consistent with the overall model framework

laid out in Chapter 2 and 3. In the case of public policy-making (information delays), there

is an interesting potential parallel to a distinctive power of the president, ‘going public’,

which Kernel (1997) defines as drawing public attention to a policy issue through the use

of speeches, statements, and other such means (Kernell 1997). In a sense, informational

delays represent agency efforts to utilize the same strategy, albeit targeted at a narrower

group of activists and interest groups. One might also anticipate more leaks of information

to emanate from agencies under a hostile president, potentially facilitating a similar effect

of informational delays, but through different means.8

Expedited rulemaking shares some characteristics with presidential unilateralism. Rather

than Neustadt’s famous ‘power to persuade’, Howell (2003) and Howell and Moe (2004) ar-

gue that presidential power can be direct and forceful. Interestingly, the authors note that

this form of presidential power is directly tied to the ambiguity of the Constitution. The

contract defining presidential power is not clearly specified, and as a result presidents lever-

age ambiguity to expand their powers (Howell 2003; Howell and Moe 1999). This general

logic is exactly analogous to the logic of bureaucratic discretion discussed in Chapters 1

and 2. For the purposes of this chapter, when the president and agency are aligned, uti-

lizing expedited rulemaking procedures might be one means of exercising unilateral power,

bypassing the standard (constraining) notice and comment process in favor of greater speed.

8Anecdotes certainly suggest that this kind of thing occurs, but I have no data to support this speculation.
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As in Chapters 4 and 5, I restrict the data for subsequent models to domestic-focused,

policy-making agencies with sufficient observations to be useful for analysis. Restrictions

due to observations are essentially non-existent in this chapter; all agencies in the data

possess a reasonable number of regulatory actions. The main limitation for this chapter

is simply the available of reliable ideology estimates. Agencies included in analysis are:

CFTC, DHS, DOC, DOE, DOI, DOJ, DOL, DOT, ED, EEOC, EPA, FCC, FHFB, FTC,

HHS, HUD, NCUA, NRC, PBGC, SBA, TREAS, USDA, VA. As in prior chapters, this set

encompasses a mixture of large, cabinet-level agencies and prominent independent agen-

cies/commissions.
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Table 6.2: Variable Descriptions and Expected Directions

Expectation
Variable Description Expedited Delay

Presidential Power

|A− P | Agency-President ideology difference - +

Legislative Deference

|C −A| Committee-Agency ideology difference - +

|F −A| Floor-Agency ideology difference - +

Opportunistic Discretion

|C − F | Committee-Floor ideology difference + -

Politicized Oversight

|F − P | Floor-President ideology difference + -

|C − P | Committee-President ideology difference - +

Partisan Division Controls

Divided Cong.
House and Senate controlled by opposing
parties.

+ -

Divided Gov’t
President and at least 1 chamber of
Congress controlled by opposing parties.

- +

Decision-Level Controls

Has Deadline
Rule is associated with a regulatory dead-
line.

+ -

Not Significant
Rule is NOT categorized as major or eco-
nomically significant.

+ -

Complexity
Log of total characters is regulation’s ab-
stract.

- +

6.5 Results

A high-level overview of model results, alongside expectations derived from simulations in

Chapter 3, is presented in Table 6.3. Results for regulatory delays are consistent with ex-

pectations in some areas and not in others. In the latter case, |A − P | is not significant,

indicating that there is no detectable relationship between presidential support and regula-

tory delay. In certain respects, this result cuts against the possibility that agencies might

utilize time-discretion to delay rules until a more favorable administration enters the scene.

However, delays, as defined in this chapter, represent a relatively specific set of actions.
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Agencies need not undertake any actions at all in order to wait for a more favorable admin-

istration. This dissertation does not consider time to completion in isolation. Determining

when exactly a rule was initiated is often an uncertain exercise. Agencies might spend

substantial time considering the merits of potential rules before a single public document is

issued.9 It is worth noting that existing research suggests that a time to completion analysis

might identify an executive-alignment based delay effect. Potter (2015) finds evidence that

agencies are more likely to promulgate rules during Congressional recesses, which is not so

different conceptually to the idea of agencies delaying rulemakings until a new administra-

tion is elected (Potter 2015).

9As in Chapter 5, one approach might be to subset rules to those that can be plausibly construed as
direct mandates. However, this would be a more challenging undertaking in this case. There are many more
potential rules and associated pieces of legislation to analyze.
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Table 6.3: Directional Results Summary Against Simulation Expectations

Expectation Results

Variable
Reg.

Delays
Exp.
Rules

Reg.
Delays

Exp.
Rules

Presidential Power

|A− P | + - + (-)

Legislative Deference

|A− F | + - (-) +
|C −A| + - (+) (-)

Opportunistic Discretion

|C − F | - + (-) (+)

Politicized Oversight

|F − P | - + - (+)
|C − P | + - + -

Partisan Division Controls

Divided Cong. - + - (+)
Divided Gov’t + - + (-)

Decision-Level Controls

Has Deadline - + (+) (+)
Not Significant - + (-) -

Complexity + - (+) (+)

Items in parentheses are statistically significant at >=90% level.
Directional results are derived from model variants including a
full set of control variables (Model 11).

6.5.1 Regulatory Delays

Results for legislative deference variables are mixed. Differences between agencies and

the floor are associated with fewer delays, contrary to expectations. On the other hand,

differences between agencies and committee overseers are associated with more delays, in

line with expectations. It is possible that this is a case of identifying the role of committees

in their oversight activities, as committee results are in line with theoretical expectations.
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This area could benefit from further investigation.

Opportunistic Discretion results show more promise. As anticipated, divisions within the

legislature are associated with fewer delays (and more expedited rules, discussed shortly).

The divided Congress indicator is not statistically significant, although it is directionally

consistent with expectations.

Politicized oversight results are not statistically significant, although they are direction-

ally consistent with expectations. There is no substantive evidence that political differences

between branches impacts regulatory delays. Finally, controls for the delay models are all

statistically significant. Save deadline presence, each control is in the anticipated direction.

Insignificant rules are less likely to be delayed, while more complex rules are more likely

to be delayed. Both these results follow directly from the logic discussed in the previous

section: insignificant rules are plausibly less likely to be subject to lobbying efforts or in-

terference. Similarly, more complex rules are more likely to require information gathering

efforts (informational delays) and expanded efforts at engaging stakeholders.

Rules associated with a regulatory deadline are actually more likely to delayed, whereas

I postulated the opposite. This might not actually be particularly surprising. Deadlines

are often unreasonable, and the courts give consideration to an agency’s decision making

process when evaluating a deadline non-compliance case. If a failure to meet a deadline is

caused by additional public engagement or information meetings, a court might be more

likely to respond favorably and grant judicial deference.
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Table 6.4: Probability of Regulatory Delay, Agency-Congress Effects, Set 3

Model 1 Model 2 Model 3

Intercept −4.24∗∗∗ −3.74∗∗∗ −3.86∗∗∗

(0.59) (0.62) (0.60)
|A− P | 0.06 0.27 0.21

(0.53) (0.49) (0.50)
|A− F | −3.60∗∗∗ −3.39∗∗∗ −3.47∗∗∗

(1.10) (1.06) (1.08)
|C − P | 0.78 0.75 0.69

(0.53) (0.55) (0.54)
Div. Govt 0.20 0.30 0.28

(0.33) (0.31) (0.31)
Div. Cong. −0.18 −0.25 −0.24

(0.23) (0.23) (0.23)
|C − F | −4.20∗∗∗ −4.35∗∗∗ −4.26∗∗∗

(1.01) (0.99) (0.98)
|C −A| 1.91∗∗ 1.94∗∗ 1.93∗∗

(0.83) (0.80) (0.80)
|F − P | 0.11 −0.38 −0.18

(1.29) (1.22) (1.21)
Complexity 0.16∗∗∗ 0.15∗∗∗ 0.15∗∗∗

(0.02) (0.02) (0.02)
RIN Has Deadline 0.21∗∗∗ 0.19∗∗∗

(0.03) (0.03)
Not Significant −0.35∗∗∗ −0.29∗∗∗

(0.07) (0.07)

AIC 51955.02 51979.63 51949.71
BIC 52619.41 52644.02 52624.02
Log Likelihood −25910.51 −25922.81 −25906.86
Num. obs. 149684 149684 149684
Num. groups: congress:agency 300 300 300
Num. groups: agency 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1

Models 1-3 above correspond to Models 9-11 in Appendix E.

6.5.2 Expedited Rulemakings

Results for expedited rulemakings are stronger, relative to theoretical expectations, than

those for regulatory delays. Presidential power effects are noticable in the case of direct

and interim final rules, which are less likely to occur as the agency and the president grow

less aligned. Results for legislative deference are quite comparable to those for regulatory

delays: committee effects are significant and in the expected direction, which floor effects
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are neither.

Table 6.5: Probability of Expedited Rule, Agency-Congress Effects, Set 3

Model 9 Model 10 Model 11

Intercept −3.70∗∗∗ −3.66∗∗∗ −3.66∗∗∗

(0.30) (0.30) (0.30)
|A− P | −1.47∗∗∗ −1.48∗∗∗ −1.47∗∗∗

(0.50) (0.50) (0.50)
|A− F | 0.84 0.81 0.84

(0.86) (0.86) (0.85)
|C − P | −0.17 −0.16 −0.16

(0.40) (0.40) (0.40)
Div. Govt −1.05∗∗∗ −1.06∗∗∗ −1.05∗∗∗

(0.26) (0.26) (0.26)
Div. Cong. 0.26∗ 0.26∗ 0.26∗

(0.14) (0.14) (0.14)
|C − F | 2.19∗∗ 2.18∗∗ 2.17∗∗

(1.01) (1.02) (0.99)
|C −A| −1.53∗ −1.52∗ −1.51∗

(0.81) (0.82) (0.79)
|F − P | 2.20∗ 2.22∗ 2.19∗

(1.19) (1.18) (1.19)
Complexity 0.13∗∗∗ 0.13∗∗∗ 0.13∗∗∗

(0.02) (0.02) (0.02)
RIN Has Deadline 0.01 0.01

(0.03) (0.03)
Not Significant −0.03 −0.03

(0.06) (0.06)

AIC 65731.30 65731.09 65733.38
BIC 66395.69 66395.48 66407.69
Log Likelihood −32798.65 −32798.55 −32798.69
Num. obs. 149684 149684 149684
Num. groups: congress:agency 300 300 300
Num. groups: agency 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1

Opportunistic discretion variables are both significant and directionally positive, as an-

ticipated. Just as agencies appear to be somewhat less likely to delay regulations when

Congress is relatively more divided, they are also somewhat more likely to utilize expedited

rulemaking procedures. Both findings are consistent with the general theory discussed

throughout this dissertation: constraints on agency activities are irritating, and agencies do

seem to systematically evade them when politically feasible. Politicized oversight results are
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more notable for expedited rulemakings than for regulatory delays. Agencies are more likely

to utilize direct and interim final rules when the president and the floor are less aligned and

less likely to do so when government is divided.

6.6 Conclusion

This chapter has investigated variations in agency rulemaking paths: whether or not a

rule is promulgated through a special expedited process or whether a rule is delayed. The

general theory discussed throughout this dissertation suggests that we should expect a

supportive political alignment to be associated with more expedited rulemaking and less

delay as agencies attempt to enact policies as efficiently as possible, leveraging variability

in political overseers to do so.

Results are generally supportive of the overall theory. In particular, expedited rulemak-

ing results suggest that executive branch alignment facilitates faster, more unilateral policy-

making, through bypassing the normal notice and comment rulemaking process. With

respect to Congress, results suggest that expedited rulemaking is more likely when the

president and/or the agency are relatively more aligned with the relevant committee, also

as expected. Divisions in Congress also have the expected effects.

Taken together, empirical results for regulatory delays and expedited rulemakings pro-

vide further support for the general logic of this dissertation. Opportunistic discretion

effects are more apparent in the case of procedural discretion than in prior chapters. This

makes a certain amount of sense: agencies possess the most independent control over their

rulemaking activities out of all the areas analyzed in this project. Information collections

are constrained by OIRA and by a formal review process, while deadline compliance is

influenced by unobserved factors such as degree of legal interest and a given agency’s incli-

nation to work on a problem in the first place. Results for presidential power and politicized

oversight remain general in line with theoretical expectations. The power of the president

over the bureaucracy is not to be taken lightly.
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These results would benefit from further research. Expedited rulemaking is a relatively

complex activity, and deeper investigations into the causes (and consequences) of the usage

of direct and interim final rules would be beneficial. In particular, there are often specific

context-based explanations for the use of these actions, in some cases (i.e. true emergencies

demanding immediate action). This chapter abstracts away from these explanations by

assuming, essentially, that these will average out in the modeling process (that true emer-

gencies are randomly distributed throughout the data). However, this may not be the case.

Informational delays are similarly context-heavy activities. Some rules may, for example, be

associated with hearings or public meetings by legislative requirement, rather than by pure

discretion, which could introduce a confounding factor into the models. Future work could

attempt to draw out these factors more completely, specifying a fuller empirical model of

agency public activities. Finally, there are additional public strategies that may be relevant

to proactive discretion. These will be discussed briefly in the conclusion to this dissertation.
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Chapter 7

Conclusion

When Americans in 1776 spoke of keeping the several parts of the government separate

and distinct, they were primarily thinking of insulating the judiciary and particularly the

legislature from executive manipulation.

Gordon Wood, Creation of the American Republic

Indeed, administrative power creates a cascade of evasions, in which each type of

administrative lawmaking functions as an evasion of others. Thus, “administrative

legislation has developed as a cascade of evasions—initially an evasion of law, but then a

series of evasions within administrative lawmaking.”

Phillip Hamburger, “Vermeule Unbound”, Texas Law Review, Volume 94, 2015.

As Hamburger (second epigraph) observes, and this dissertation has argued, agency

decision making does not occur within a static universe of restrictions. It is dynamic,

engaging restrictions and, frequently, avoiding them. However, whereas evasion of control

implies violation of law, avoison of control does not. Agencies operate in legal and political

gray areas, calculating the benefits of uses of discretion against potential risks from overseers

in the Congress, the Courts, and the bureaucracy itself.

This dissertation has presented a theory of proactive federal agency discretion. It has
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suggested that agencies calibrate their usage of discretionary powers to the political environ-

ments that surround them, and that they vary their usage of discretion depending on their

expectations of deference from the political system. This theory complements existing legal

theories of deference and provides additional evidence of strategic agency decision making

oriented towards the avoision of political control (Section 7.2 expands on this literature).

Chapter 2 of the dissertation presented a theoretical model of agency discretion, adopted

from existing models of conditional political control (Shipan 2004). It extended existing

work to isolate the influence of presidential power, and developed a generalized theoretical

framework capable of broad application across the federal bureaucracy. Chapter 3 pre-

sented several measurement and method innovations designed to test the theory developed

in Chapter 2. It presented new estimates of agency ideal-points, derived from a strong

existing body of literature (Poole and Rosenthal 1994; Bonica, Chen and Johnson 2014),

and demonstrated one means of integrating agency ideal-points and legislative oversight

coalitions into a single, globally consistent data model.

Chapters 4-6 presented empirical tests of the theory, applying the data developed in

Chapter 3 to several distinctive areas of potential agency discretion. Each target variable

in these chapters was selected for its discretionary character: in principle, agencies possess

a great deal of autonomy over the domain of each test, rendering these areas strong tests of

how agencies think about their use of discretion in the face of practical politics. Moreover,

target variables are intended to be free of ideological bias, to the extent possible. Each

variable is constructed to capture an isolated instance of potential discretionary decision

making.

This chapter summarizes results from the dissertation, and concludes by discussing some

general implications of the project, in addition to (naturally) opportunities for future work.
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7.1 Overall Results, in Context

7.1.1 Recap of Empirical Results

Table 7.1 summarizes directional results presented and discussed in the empirical chapters

(4-6) of this dissertation. Taken as a whole, several regularities emerge. First, the pres-

idential power coefficients (|A − P |) are consistently in line with theoretical expectations

and are statistically significant in all tests save regulatory delays. These results are not

particularly surprising, but they are interesting, particularly as they occur in the context

of potential Congressional control effects. The power of the president over information col-

lections (Chapter 4) is almost a given, in light of the structure of the process. However,

the effects of presidential power in the case of deadline compliance suggests a more involved

story. The president has no formal influence over agency deadline compliance, although he

does possess potential influence over agency operations. deadline compliance results sug-

gest that the potential for this influence to be utilized could push agencies to tread more

cautiously.

Second, the legislative deference coefficients tend not to achieve the standard threshold

of statistical significance, indicating a weaker relationship between legislative ideology and

agency discretion than implied by theory. This is not to say that the Congress has no impact.

It does, however, indicate that the impact of Congress, at least during the period studied,

is not as direct and nuanced as some theories imply. Together with the presidential power

results, the weight of evidence reviewed here suggests that the influence of Congress is more

likely to be mediated through interactions with the president than experienced directly by

the agency. This does not imply that the Congress and the president exercise collaborative

oversight. Rather, it indicates that, at least in the case of agency discretion, Congress is

more impactful when it is at odds with the president (politicized oversight). Agencies tread

cautiously to avoid becoming a part of inter-branch disputes, exercising more restraint than

under more placid conditions.
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Table 7.1: Full Summary of Directional Results Against Simulation Expectations

Variable

ICR
Discretion

(Ch. 4)

DL
Compliance

(Ch. 5)

Reg.
Delays (Ch.

6)

Expedited
Rulemaking

(Ch. 6)

Presidential Power

|A− P | -/(-) +/(+) +/+ -/(-)

Legislative Deference

|A− F | -/+ +/+ +/(-) -/+
|C −A| -/+ +/+ +/(+) -/(-)

Opportunistic Discretion

|C − F | +/- -/(-) -/(-) +/(+)
Divided Cong. +/(-) -/(+) -/- +/(+)

Politicized Oversight

|F − P | +/(+) -/(-) -/- +/(+)
|C − P | -/+ +/(+) +/+ -/(-)

Divided Gov’t -/(-) +/+ +/+ -/(-)

Controls

New Collection +/(-)
Burden Increase +/(+)

Abs. Burden Change +/(+)
NPRM Deadline +/-

Statutory Deadline -/-
Complexity -/(-) +/(+) -/(-)
Significant +/+

Has Deadline -/(+) +/+
Not Significant -/(-) +/-

Items in parentheses are statistically significant at >=90% level.
Directional results derived from models including all controls.

Third, results for opportunistic discretion are generally in line with theoretical expecta-

tions for domains other than information collections, which are dominated by the president.

As noted, the prominence of the president in the case of information collections is not a

surprise. Collections must pass through the White House in order to be approved; like reg-

ulatory review, an agency is compelled to consider the perspective of the president. There

is no equivalent mechanism for Congress. The closest analogue, the Congressional Review

Act, has not been terribly efficacious. This is discussed in the following section.
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The primary opportunistic discretion variable (|C − F |) is consistently significant and

in line with expectations across all other tests, suggesting that agencies are both aware

of, and responsive to, divisions between the primary oversight coalition (committee) and

the general oversight coalition (floor). These results are a reasonably strong indicator of

proactive discretion. By leveraging various informal powers (control of timing, procedural

choices) agencies vary their usage of discretionary powers to correspond with the strengths

and weaknesses of the legislature. Taken together with the presidential power and legislative

deference results, a clearer picture of bureaucratic discretion begins to emerge, in which

internal executive branch disputes shape the content of allowable rules while opportunistic

discretion making shapes the timing of promulgation.

Fourth, and related, results for politicized oversight suggest a possible explanation for

the relatively insignificant legislative deference results. Politicized oversight coefficients

are generally consistent with theoretical expectations and most are statistically significant

(the exception is regulatory delay). These results imply that agency responsiveness to

legislative oversight is not as nuanced as the theoretical model presented in Chapter 2

suggests. Whereas the model posits calibrated responsiveness to variations in support for a

particular agency within specific sub-coalitions in the Congress, politicized oversight results

imply that oversight is interpreted as a blunt instrument. When the legislature and the

president are at odds, agencies are more likely to suffer, whether or not they deserve it.

7.1.2 Implications for Political Deference

The weight of results throughout this dissertation imply that, from the standpoint of discre-

tion, agencys’ main decision making mechanism is less direct oversight, carried out through

committees and expert deliberation, than it is the desire to avoid becoming a political foot-

ball to be kicked between the Congress and the president. Given the oft-observed increases

in legislative polarization, these results seem likely to be more reflective of the state of the

separation of powers today. Overall, results imply three general principles for proactive
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discretion.

1. Maintain presidential support (and tread cautiously when it is not available)

2. Exploit legislative divisions

3. Avoid political conflicts

Point 3 (avoid political conflicts) is of particular interest from the standpoint of legislative

deference. Results for direct deference (explicit ideology differences between the agency and

legislative oversight actors) tend to be weaker than results for indirect deference, expressed

through politicized oversight effects. Legislative Deference, in the form of direct ideological

linkages between the agency and its legislative overseers (the committee coalition and the

floor) implies a fine-tuning legislature, reactive to marginal shifts in political conditions. On

the other hand, an indirect legislative deference model implies a much blunter instrument,

oriented more towards partisan politics (or at least broad political differences) than towards

subtler differences. This dissertation leans towards the blunt instrument interpretation.

This is a notable distinction. Many existing models of political control of the bureaucracy

are ‘fine-tuning’ models.1 However, the weight of results presented in this dissertation

suggests that the blunt-instrument model of legislative control might be more apt in the

case of bureaucratic discretion. Agencies appear to be somewhat more reactive to differences

between the legislature and the president than to differences between the legislature and

themselves.

This general framing of agency interpretation of legislative deference ties back to the

discussion of non-linearities in legislative oversight discussed in Chapter 1. For any given

decision to utilize discretion, the legislature is highly unlikely to act. However, if it does

act, the results are unbounded and unpredictable. By modulating discretion to maximize

legislative deference, agencies reduce their risk of becoming embroiled in the uncertainties

of the legislative process.

1For that matter, the literal specification of this dissertation is a fine-tuning specification
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This interpretation is also supported by Point 2 (exploit legislative divisions), illustrated

by the opportunistic discretion results presented throughout the dissertation. Agency de-

cision making demonstrates a pattern of increased discretion when the primary oversight

coalition, which has the power to initiate a legislative response in the model, is relatively

more isolated from the floor, which it requires to follow through with any action it initiates.

Conditional control breeds conditional discretion.

Finally, the agency’s relationship with the president (Point 1) is naturally of great con-

cern. A model of agency decision making or of political control that does not incorporate

this relationship in some form is likely to be incomplete. The president cannot destroy an

agency, but he can engage in the kind of fine-tuned oversight that the legislature is less well-

equipped to engage in. Phrased differently, results imply that the powers of the president

with respect to agency discretion are smaller, more nuanced, and more consistent, whereas

the powers of the Congress are larger, less consistent, and far more potentially dangerous

(if unlikely to be exercised).

7.2 Studies in Strategic Bureaucracy

This dissertation contributes to a growing inter-disciplinary literature concerned with strate-

gic bureaucracy. The forerunners of this project within political science are theorists of

political control, and notably of conditional political control. Their work is discussed in

Chapter 1. Other major contributors to the area have a background in both academic and

applied administrative law. The intersection of practical and theoretical experience in this

area offers opportunities to construct more realistic models of bureaucratic decision making.

The emphasis of the political control literature on Congress sparked a series of reactions,

from a variety of areas. Within political science, researchers such as George Krause and

Charles Shipan questioned the static, reactive character of federal agencies in control models

and, in the latter case, developed a conditional control model that, subtlety, jettisoned

many of these problems (Krause 2000; Krause 2010; Shipan 2004). Out of this tradition,
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younger scholars such as Rachel Potter and Alex Acs developed extended models considering

how federal agencies might respond to conditional control, varying their policy outputs in

response to political conditions (Potter and Shipan 2013; Potter 2015; Acs and Cameron

2013; Acs 2014). Potter’s (2019) book on procedural bureaucratic politics touches on very

similar ground to this dissertation. A blurb for the book on the University of Chicago Press’s

page encapsulates the project nicely: “With Bending the Rules, Rachel Augustine Potter

shows that rulemaking is not the rote administrative activity it is commonly imagined

to be but rather an intensely political activity in its own right, revealing that unelected

bureaucrats wield considerable influence over the direction of public policy in the United

States” (Potter 2019).

This dissertation stands squarely in this tradition (if a literature a decade or two old

can be called a tradition). Where existing work has demonstrated that agencies vary their

procedures and operations in the pursuit of enacting desired policies, this project contributes

by placing a stronger emphasis on agency discretion. Agencies not only alter their policies,

but also the character of their decision making. In the case of Chapter 6, concerned with

procedural discretion, the analogue to Potter’s work is almost exact. She conducts a very

similar analysis, with similar results. I developed my approach to the analysis entirely

independently, which is apparent given the very different approach to ideology-mapping

utilized in this dissertation, to cite one major difference. Given our distinctive approaches

to the problem, it is quite significant that we arrive at comparable results. This provides

a strong robustness check to our respective models. Similarly, Potter and Shipan 2019 find

that agencies vary the volume of rules they produce based on political alignment (measured

differently than in this dissertation) (Potter and Shipan 2019). Potter (2017, 2019) finds

that agencies strategically delay rules in order to attempt to evade unfavorable political

climates, an implication of this dissertation (Potter 2017; Potter 2019).

Outside of the US federal government, McGrath and Boushey (2019) find evidence that

divided governments in the American states are associated with increases in the volume,
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content and breadth of state rulemaking activity. Furthermore, the authors find that this

effect is strongest in states where legislatures lack the ability to veto regulations (McGrath

and Boushey 2019). These results are strong indications of opportunistic discretion. Sim-

ilarly, earlier research by the same authors indicates that less professional legislatures are

associated with more bureaucratic discretion: less professionalized legislatures ‘both dele-

gate and abdicate more’ (McGrath and Boushey 2017). While the literature on legislative

professionalism often interprets such outcomes as rational delegation decisions made by un-

informed, under-resourced legislatures, it is also possible, as the authors note and as this

dissertation has highlighted, to interpret such situations as instances of bureaucratic influ-

ence over legislative bodies (or at least as opportunistic discretion). Isolating these effects

(rational delegation VS bureaucratic power) remains a challenge.2

Beyond political science, the strategic bureaucracy literature has been influenced im-

mensely by administrative law. A strong research program, initiated by Anne Joseph

O’Connell, adopted methodologies from political science and applied them to problems of

great interest to practitioners and scholars alike. O’Connell’s work is some of the earliest to

consider rulemaking activities empirically (O’Connell 2008; O’Connell 2011). Subsequent

research in this area has considered variations in judicial decisions under varying defer-

ence precedents and inspired several intriguing surveys of agency regulators (Walker 2015a;

Walker 2015b; Shobe 2015). These results capture empirically a fact generally known to ad-

ministrative practitioners for years: agency officials are intimately involved in the legislative

process and are quite strategic in their procedural decision making.

The intersections between legal academia and political science have been of interest

for some time. The political control literature is one example of political science research

actually entering into practice: court cases and legal doctrines touching on deference to

administrative agencies frequently allude to theories of strategic delegation, which provide

2To put this a little more explicitly, the extent to which legislators are rationally and voluntarily sur-
rendering policy-making powers is something of an open question. The outcome of a reasoned delegation
process often looks rather like bureaucratic aggrandizement.
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the theoretical foundation for broad deference. From the perspective of the courts, it is

essential to construct clear linkages between Congressional legislation and bureaucratic de-

cisions. The delegation literature provides such linkages. Unfortunately, as this dissertation

has suggested, there are reasons to be skeptical of a strong delegation position.

One of the unique characteristics of this area of research is the emphasis on practical

experience. Prominent work in the area has been done by a former OIRA desk officer

(Potter) and former Supreme Court clerks and administrative law practioners (Walker,

O’Connell). I am not a practioner of any kind, but across many conversations with applied

researchers in the DC area I have been struck by the wide gap between the understood

practice of agency decision making and the academic theory. This research program is one

example of bridging the gaps of theory and practice.3

7.3 Broader Implications

Results from this project, and from the strategic bureaucracy literature more generally, have

a number of implications for the practice of oversight and for theories of political control.

This section touches on three facets of a general theme present throughout this dissertation:

that the practical process of defining the limits of agency discretion is best understood as

a running series of disputes regarding what level of discretion is permissible and acceptable

in the moment.

7.3.1 Procedural (Automated) Oversight

One implication of this project is that procedural oversight is more powerful than the

theoretical ability to exercise ad-hoc, ex-post oversight. This dissertation has argued that

agencies possess substantial ability to modulate their usage of discretion so as to avoid

conflict with the political system. Existing research in the strategic bureaucracy literature

3In some ways this is an applied illustration of what Paul Posner called pracademics. Posner himself was
a tremendous example of applying experience in government to academic literature.
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emphasizes the ability of agencies to vary the content, scope, and timing of policies to

achieve similar ends. These powers render traditional ex-post oversight incredibly difficult

to utilize. In the ex-post oversight paradigm, Congress is a reactive actor, forced to respond

to bureaucratic decisions. This dissertation has suggested, in line with emerging literature,

that a Congress inclined to exercise its oversight powers is unlikely to get the opportunity

to do so.

Empirical results consistently demonstrate the significance of the president in agency

decision making, which reinforces this point. The president controls his own bureaucracy,

which is empowered to exercise oversight powers. In a sense, the institutional presidency is

an automated oversight machine, albeit a frequently changing one. Congress has no such

machine available to it. The nearest equivalents, the Government Accountability Office

(GAO) and the Congressional Budget Office (CBO) possess only the power to make recom-

mendations. These recommendations are often ignored. The president’s cadres of political

appointees, on the other hand, possess clear formal powers and hold key positions in the

formal processes agencies utilize to promulgate any substantive policy decisions.

Information collections (Chapter 4) must pass through OIRA, and rules (Chapters 5 and

6) must pass through OMB, in addition to a layer of political appointees situated within

the agencies themselves. Congress has no equivalent infrastructure.4 The Congressional

Review Act (CRA) is the closest analogue, and it has been quite ineffectual to date. The

CRA requires agencies to submit significant regulations to Congress for review in advance

of their promulgation and allows Congress to use expedited procedures to overturn an

undesirable rule. The process is managed by the GAO. It is also not taken very seriously.

Analysis conducted by Curtis Copeland for the Congressional Research Service (CRS) notes

that the GAO submitted to OMB 5 lists of more than 1,000 rules it had not received between

4Congress is the only branch of government that lacks a clear structural means of responding to admin-
istrative decisions. The president possesses the powers noted in this paragraph. The courts possess judicial
review powers. Congress is simultaneously the strongest branch, possessing nearly limitless theoretical pow-
ers over the bureaucracy (Congress could eliminate major agencies tomorrow, if a coalition to do so existed),
and the weakest, lacking practical tools to engage with the bureaucracy on a day to day basis.
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1999 and 2009. Hardly any rules were subsequently submitted; most were already in force

(Copeland 2009). Stuart Shapiro titled an article on the subject that the act as follows:

“The Congressional Review Act, rarely used and (almost always) unsuccessful”.5 The title

is apt, and could be applied to other tools of legislative control. Although the subsequent

Congress (the 115th) did engage in a brief flurry of CRA resolutions, these were entirely

directed against so-called ‘Midnight Regulations’ promulgated by the prior presidential

administration. In other words, the CRA was used as a tool of politicized oversight and

was subsequently forgotten.6

The CRA’s failure is the result of poor design. It relies on active engagement from

Congress to function, and Congress is seldom inclined to exercise such engagement. At best,

the act makes it marginally easier to do something which Congress could have done anyway

(prohibit the publication of rule via the legislative process). Effective oversight strategies

must be zero-effort for legislators. The information collection review process is zero-effort

for the president; it works whether or not the president pays attention to it. An analogous

legislative process could help to grant Congress a stronger entry-point into the regulatory

process. Chapter 4 of this dissertation illustrates that the information collection process

weights the president more heavily in agency decisions to utilize discretionary powers. A

Congressional oversight infrastructure could change this calculation.

7.3.2 Agencies as Peculiar Lobbyists

In addition to implications for effective legislative oversight, this dissertation has high-

lighted the dynamic role of agencies in the policy-making process. By effectively utilizing

5Stuart Shapiro, ”The Congressional Review Act, rarely used and (almost always) unsuccessful”, The
Hill, April 2015.

6The case of the CRA, from the perspective of this dissertation, also offers another opportunity for empir-
ical testing of proactive discretion. We might expect agencies to be more (less) likely to submit regulations
to Congress under the CRA in response to the configuration of Congressional overseers. Specifically, the
situation offers another test of the impact of legislative deference and opportunistic discretion. A legislative
deference model suggests that agencies should be more likely to submit rules to a supportive legislature, and
vice-versa. An opportunistic discretion model suggests that agencies should be less likely to submit rules
when the legislature is divided and more likely when it is unified.
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discretionary powers at the proper points in political time, agencies are able to avoid po-

litical conflicts and, potentially, expand their stock of discretion. Success in the wielding

of discretion is a path towards autonomy and towards the establishment of greater inde-

pendence from politics (differentiation, in Carpenter’s language), one of the core goals of a

governmental bureaucracy.

The desire for freedom from politics is understandable. Strongly controlled agencies

have budgets manipulated for political purposes, programs distorted to serve the goals of

legislators. The missions of agencies, as they see them, are disrupted. From an agency’s

point of view, proactive discretion is a means of working around legislators attempting

to disrupt their missions. Nonetheless, the increasing weight of evidence (Section 7.2)

indicating that agencies play a strong and consistent role in the policy-making process

should not be understated.

There is an interesting analogy to be made between agencies approach to policy-making

and the approach of more traditional lobbyists. Naturally agencies are not literally lobby-

ists. They have their own distinctive position in the policy-making process. However, they

are not passive, impartial implementers of policy either. Agencies have a multi-faceted role,

which can be expressed as ‘peculiar lobbyist’. Agencies are simultaneously policy-makers,

policy-implementers, and policy-advocates, a distinctive combination. They ‘lobby’ com-

mittees in the sense that they provide technical expertise and legal support, with an (under-

standable) bias towards friendly actors. Agencies possess particular opinions regarding the

content of legislation. Existing research makes it very apparent that agencies are intimately

involved in forming legislation (Walker 2015a; Shobe 2015). However, existing theory has

not yet fully integrated the implications. Lobbyist involvement in the legislative process

is typically viewed as an intrusive attempt at manipulation, while agency involvement is

hardly recognized at all.
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This form of influence through information also characterizes the strategic knowledge-

provision role of conventional lobbyists (Esterling 2004). Agencies have the technical ex-

pertise to influence policy-makers and the practical influence to impact legislation. And,

like a traditional lobbyist, a given agency has a position it would prefer to see implemented.

Esterling’s model of lobbying might be productively implied to legislative drafting disputes

between committees and agencies (although it is regrettably unlikely that any data on such

deliberations will ever be released publicly). Lobbyists attempt to provide in-depth infor-

mation required by legislators, which they naturally present in such a way as to promote

their desired policy outcome. Legislators are required to adjudicate between their knowl-

edge that the lobbyist is more knowledgeable and their awareness that the lobbyist is not

entirely forthcoming (Esterling 2004).7.

There is ample opportunity for future research situating agencies alongside lobbyists in

comparable analysis. The subsequent section of this chapter considers one possibility. At a

high-level, such an analysis follows from existing research studying the impact of asymmetric

lobbying, in which corporate interests lobby an issue and non-corporate interests do not

(Webb Yackee 2005; Webb Yackee and Webb Yackee 2006). The analogous study, in the

case of agencies, could emphasize issues in which few lobbyists engage, under the assumption

that, as survey respondents within agencies state, agencies are nearly always involved on

issues that interest them. Given that committees are certain to be influenced by external

information, the question is which party or parties are best able to control the stream of

information most effectively.8

This framing of the situation suggests that the agency’s natural opponent is the lob-

byist. Both sides compete to inform the content of legislation. This is particularly the

7Generally in the sense of omission. The notion that lobbyists lie routinely is one of many widely-held
misconceptions about policy-making in DC. A lobbyist who lies is not likely to be effective for long. However,
a lobbyist is also in no way obligated to present both sides of an issue.

8Implication: policy issues subject to a lesser volume of lobbyist engagement might be associated with
greater delegation to federal agencies and/or greater agency discretion.
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case in regulatory policy-making, which frequently pits an agency attempting to promul-

gate rules in the public interest against a corporate interest contending that these rules are

unnecessarily costly and have little clear benefit.9 At stake for both sides is the autonomy

to pursue organizational missions, as perceived by the organizations in question. Agencies

possess a particular mission, which can coincide with the desire to promulgate constraining

regulations. Private sector organizations similarly possess particular interests, which often

manifest themselves in the desire to be free from interference. This is a natural, and likely

unavoidable, conflict.

This general notion has several interesting implications, beyond the scope of this project.

First, it implies that efforts to ‘counter-balance’ corporate lobbying by inviting participation

from non-corporate actors are somewhat superfluous, at least to the extent that agencies

themselves serve as a counter-balance to corporate lobbying efforts. This may or may not be

the case; extensive research on regulatory capture does indicate that corporate interests can

exert some influence over agency decision making. In any case, the intersections between

corporate lobbying and agency lobbying are not are well-researched as they might be.

7.4 Extensions and Future Work

7.4.1 Explicitly Model Inter-Executive Interactions

This dissertation extends existing research by incorporating divergences between the agency

and the president in a single coherent spatial model, alongside other oversight actors. In

order to model the trade-off between presidential power and agency independence, I grant

the president a limited ability to manipulate agency ideal-points. He can ‘pull’ agencies into

his area of the model, corresponding to the original set of assumptions in Shipan (2004).

In order words, by virtue of his position at the head of the bureaucracy, he makes Shipan’s

9Public interest, in this context, is not intended to have any normative import. It is the justification
agencies always use for their rules, whether or not it is a coherent concept. For the record, I believe not, for
reasons in line with William Riker (Riker 1988).
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assumptions true.

While I believe this approach represents a reasonable middle-ground, it is not an explicit

model of inter-executive interactions. In order to better understand the true powers of the

president to control agency proposals, it would be necessary to specify such a model. This

would also be an interesting area for future research. In brief, existing literature suggests

that a variant of the legislative oversight dilemma (take advantage of agency policy exper-

tise and surrender control, or exert control and accept worse outcomes) occurs within the

executive branch as well. Consider a Republican president considering the Environmen-

tal Protection Agency (EPA). The EPA is generally more ‘liberal’ (in the limited sense of

single-dimensional policy positions) than our hypothetical president, and he is aware of this

fact. However, he is also limited in his ability to evaluate the agency’s work. EPA policy

proposals can be quite complex, dealing with a large body of existing scientific research

and legal precedent. It seems plausible that the extent presidential influence hinges on such

considerations.

There is variation in the power of the president over agencies. To the extent that the

agency is not in the same area of the model as the president, it has obvious incentives

to resist presidential influence. However, results from this dissertation do indicate that

agencies are likely to be hesitant to do this. Future research would benefit from more

in-depth investigation of inter-executive branch interactions between A and P .

7.4.2 Inside Bureaucracy

Inter-executive branch interactions do not stop with the president. Decisions to utilize

discretion also emerge from within agencies themselves. As noted in Chapter 2, federal

agencies remain one of the great black-boxes of the American political system. Data on

internal deliberations is shielded from release and decision making procedures are opaque.

This situation is not likely to change. However, there is a particular conflict within agencies

that would be of great interest for future research: that between career civil servants and
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Table 7.2: Stylized Careerist-Appointee States

Strong Appointees Weak Appointees

Appointees-
Careerists
Aligned

Appointees are potentially
influential, generally agree with
the agency on policy matters

Appointees are not influential,
generally agree with the agency

on policy matters

Appointees-
Careerists
Unaligned

Appointees are potentially
influential, generally disagree with

the agency on policy matters

Appointees are not influential,
generally disagree with the agency

on policy matters

political appointees. Existing research notes that appointee positions and numbers have an

impact on agency decision making (Lewis 2008). We would expect such logic to influence

agency discretion as well. This project dealt with internal agency conditions through the

use of agency varying effects, but there would be theoretical value in understanding the

implications of divergence between career officials and their politically appointed monitors.

Simplistically, a given agency might face the styled conditions summarized in Table 7.2,

with respect to political appointees. In this framework, only the bottom left cell is of con-

cern to a given agency (strong appointees that differ from the careerist position). One might

integrate this scenario into the model utilized throughout this dissertation by allowing the

president to set the agency’s ideal-point IFF the agency is infiltrated with strong political

appointees and the agency and the appointees positions differ. More generally, the relevant

metrics are appointee strength (call this 1 or 0 for now) and |B−S|, where B represents the

bureaucratic core of the agency (careerist position) and S represents the cadre of political

appointees embedded in a given agency at a given time. The agency’s allowable proposal,

A∗, becomes a function of the positions of presidential appointees, who exercise policy con-

trol on behalf of the president.

This hypothetical extension does depend on a measurement of appointee influence, al-

though this might be handled analogously to the presidential influence problem discussed
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in Chapter 2. The simplest possible implementation would entail adjusting the presidential

influence assumption to further constrain the agency’s allowable proposal with respect to

the president, conditional on the location of the appointees. Essentially the president be-

comes more powerful when his appointees are closer aligned to him than to the agency’s

careerist core, and vice-versa.10

Beyond theoretical adjustments, the evaluation of careerist-appointee ideology differ-

ences would be an interesting empirical contribution in its own right. There is, to my

knowledge, no existing study that attempts to do this explicitly. However, the general

framework for measuring agency ideology presented in Chapter 3 would make it feasible,

provided we were able to obtain information on political appointee names and map these to

contribution records with a degree of reliability. One path towards doing this would be to

link federal employee salary data, released via Freedom of Information Act request, which

contains employee names, occupations and agency, and blinded federal HR files, which con-

tain individual-level employee records with a variety of data points, but no names. The

former dataset facilitates linkages to contribution data, while the latter facilitates the post-

stratification of an ideology model built on contribution records.

Generally speaking, this sort of individual-level analysis of the federal bureaucracy would

represent a strong next-step in empirical research on agency decision making. As noted in

Chapter 3, the Congress is likely the most studied organization on the planet. In-depth

individual level information on legislators and legislative staff is widely available. Equiv-

alent data does not yet exist for the bureaucracy. It ought to. As this dissertation has

demonstrated, the federal bureaucracy wields substantial authority and exercises discre-

tionary powers over a wide variety of areas. A variety of studies in strategic bureaucracy

demonstrate that agencies exert significant influence over the policies produced by the fed-

eral government. In many cases, agencies are as powerful (if not more so) than Congress

10The latter scenario might occur if the president is limited in his ability to identify credible ideologically-
aligned appointee, or if the president is unable to reliably determine a particular appointee’s ideological
orientation prior to confirmation.
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itself. It seems reasonable to expect a comparable level of disclosure.

7.4.3 Comparative Committee Capture

The relationships between Congressional committees and agencies warrants significantly

more in-depth research. The fact that agencies, by the admission of officials surveyed,

routinely draft policies for committees is quite problematic for many theories of legislative

oversight. If committees are conceptualized as the legislature’s primary expert counter-

weight to the bureaucracy, it is quite concerning if they do not actually do their job. To

return to the ‘make or buy’ analogy of Epstein and O’Halloran, this is the equivalent of a firm

deciding to develop software in-house, only for the team empowered to do so to outsource

the project (Epstein and O’Halloran 1999). Independent judgement is not readily apparent.

As a consequence, there would be substantial value in research attempting to identify the

extent of agency influence on committee drafting.

Obtaining the data to run such an analysis would be challenging. Internal agency policy-

making discussions are protected from public access, and consultations with committees

are not readily available. Survey research is, to date, the strongest source of consistent

data regarding agency-committee interactions. However, one might conduct an analysis

indirectly. One might expect to observe certain types of legislation being proposed by

committees more dependent on agencies for technical advice. This dissertation implies that

proposals heavily influenced by agencies might leave more opportunities for discretion. This

follows from existing research as well; the idea is related to the Huber and Shipan theory

of strategic delegation, in which committees might delegate more powers on more complex

issues (Huber and Shipan 2002). In this framing of the theory, the mechanism is simply

that agencies are literally writing more of the legislation as issues grow more complex.

This approach does not solve the problem of measuring discretion. Speculatively, one

might construct a classification model built on legislation known to provide large amounts

of discretion, or else one might identify key words and phrases with the agency as subject
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that provide grants of discretion. Either project would be of interest.

7.4.4 Topic-Level Committee, Floor Ideology

As currently constructed, the model of political oversight utilized in this project assumes a

constant, uni-dimensional ideology for all actors across all potential topics. This is not nec-

essarily realistic, partisanship and polarization notwithstanding. Without making any other

changes to the model, It would be theoretically possible to construct topic-level ideology

estimates for all relevant legislative actors and to apply these to the existing framework.

In brief, these could be developed based on topic-coded legislation. The influence-

network discussed in Chapter 3 is already built around Policy Agendas Project topics.

Adding topic-specific ideology estimates would simply require multiplying topic attention

weights by a vector instead of a scalar. The challenge would lie in estimating reliable topic-

level ideology scores. Provided a sufficient number of votes exist within all topics, this would

not be too difficult, in theory, and a multi-level modeling strategy would regress estimates

towards the global mean in the event of data limitations in any case.

This alteration could potentially improve the model’s ability to detect more fine-grained

legislative influence, to the extent that it produces greater differentiation between the com-

mittee and the floor.

7.4.5 Dynamic Discretion

Finally, this dissertation has implied on a number of occasions that agency discretion might

grow over time as a consequence of the mechanisms discussed throughout. As discussed in

Chapter 2, this is not a literal feature of the model; the model is single-period. However, a

dynamic model (briefly discussed in Appendix A.2) constructed from the framework of this

dissertation would result in an accumulation of discretion over time, provided a given agency

was fortunate enough to experience a sufficient number of favorable political environments.
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I think of this extension as a structural complement to Carpenter’s Forging of Bu-

reaucratic Autonomy : a model of how autonomy emerges through consistently fortuitous

circumstances more than of how it is created by the actions of heroic bureaucrats. To

be clear, I am not down-playing the significance of agency leadership. One might easily

imagine a passive agency leadership with no interest in developing greater autonomy, which

would engage in minimal proactive discretion and remain relatively static throughout time.

Carpenter’s work captures one explanation for organizational dynamism VS stasis. His is

a model of motive; this is a model of opportunity, which I expect to translate into action,

on average.

It should be apparent that, in the world of the model, if one agency receives greater

opportunities to exercise discretion than other (they are fortunate enough to experience

greater political deference), it will exercise more discretion, on average, over time. There are

two ways to interpret this situation. First, we might suppose that agency discretion is a fixed

stock, unchanging save by explicit Congressional dictate. In this scenario, the agency simply

uses more of it at some times than others. Under this assumption, it is somewhat unclear

why the agency would modulate the use of discretion in response to changes in Congress. A

hostile Congress would have no real recourse, as the agency is always, by definition, acting

within its authority. The agency might fear Congressional oversight, but oversight is a

relatively toothless operation. Are agencies really concerned about oversight hearings, most

of which are designed as political theater and are not associated with sustained follow-ups

(Waxman 2009).

Second, we might suppose, as this dissertation does, that discretion is an unknown

quantity, at least to some extent. It is clearly not the case that an agency can literally do

anything, but if an action is plausible and unauthorized, it is generally fair game. Legal

doctrines are at least equally concerned with reasoned decision making as they are with

what Congress has explicitly authorized. Recall the central tenant of Chevron deference:
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when there is ambiguity in statute, which is practically always, the agency’s decision re-

ceives deference if it is reasonable. As noted in Chapter 1, agencies receive deference on

technical matters and, as noted earlier in this chapter, also on their interpretations of their

own ambiguous rules. This is not a set of doctrines that promises rigid protection of Con-

gressional prerogatives. The courts have consistently taken the position that, if Congress

really wants to exercise control over agency discretion, it must be quite explicit about it.
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7.5 Concluding Thoughts

Agencies use discretion strategically. This dissertation has provided evidence of this, along

with some context for the use of strategic discretion. We should expect the persistent use

of discretion can expand an agency’s generally accepted powers of discretion over time.

Persistent, effective use of discretion starts to look a lot like what Carpenter calls auton-

omy. Proactive discretion is a gradual process of agencies carving out differentiation from

overseers.

This process of differentiation is dynamic. I have suggested throughout this dissertation

that agency discretion, by the processes discussed here, grows naturally. In the second

epigraph to this chapter, Phillip Hamburger suggests a similar mechanism, in which ‘ad-

ministrative legislation’ emerges out of a cascade of evasions. This dissertation presents a

mechanism by which the cascade ebbs and flows. By utilizing more (less) discretion during

favorable (unfavorable) political regimes, certain agencies accumulate an increasingly large

history of utilizing discretionary powers.

The natural limit to discretion is likely the extent of an agency’s mission. While not

part of this project, the Department of Defense (DOD) is a case in point. The DOD has

an expansive mission and immense powers, which it wields with a great deal of discretion.

As in the cases discussed in this project, DOD discretion has not been reigned in effectively

by Congress, even when they make the attempt. The War Powers Act, and subsequent

lawsuits, have done next to nothing to restrain unilateral executive war making powers.

Similarly, the Congressional Review Act has done next to nothing to restrain unilateral

executive rulemaking powers.

Like the agencies discussed in this project, DOD is highly subject to presidential control.

However, the nature of this control is derived from the presidents position in the hierarchy

of the bureaucracy itself, not from any form of accountability mechanism devised by the

political process. To the extent that the president’s position does not afford him influence,
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we might expect his powers to weaken accordingly. Perhaps in the case of highly indepen-

dent, politically insulated agencies. The Federal Reserve System comes to mind. It is not

clear that the president exercises much day to day authority over US monetary policy or

over Federal Reserve decisions, although this is a matter of much debate, particularly in

the wake of the 2008 financial crisis.

7.5.1 Delegation and Deference

Political theories of delegated powers are legally problematic. A foundational principle of

administrative law, the aptly named non-delegation doctrine, states that Congress may not

delegate legislative powers to other entities. Theories of delegated powers and strategic

delegation suggest that Congress is routinely in the habit of doing precisely this, for its

own reasons. This confusion is not unrecognized. A 2017 Stanford Law Review article

argues that this is one of two foundational fictions of administrative law, disregarding the

functional facts of extensive delegation of policy-making powers in favor of insisting that

delegation is prima facie impossible (Wurman 2017).11

These conflicting visions are driven in part by a question of perspective. Formalist

readings of the state of affairs derive from stricter Constitutional principles, and naturally

conclude that there is no apparent textual justification for the existence of a massive, func-

tionally independent bureaucracy. Functionalist readings essentially argue that strict for-

malism misses the point entirely. In practice, the administrative state exists and the courts

must devise mechanisms of oversight for the government we have, not the government that

exists in theory.

11A full quote which captures the idea follows: “Administrative law rests on two fictions. The first, the
nondelegation doctrine, imagines that Congress does not delegate legislative power to agencies. The second,
which flows from the first, is that the administrative state thus exercises only executive power, even if
that power sometimes looks legislative or judicial. These fictions are required by a formalist reading of the
Constitution, whose Vesting Clauses permit only Congress to make law and the President only to execute
the law. This formalist reading requires us to accept as a matter of practice unconstitutional delegation and
the resulting violation of the separation of powers, while pretending as a matter of doctrine that no violation
occurs.”
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The tradition of political control falls firmly in the functionalist camp. Given the ex-

istence of a strong bureaucracy with at least some degree of political differentiation, the

challenge is for political actors to determine how best to exercise control over it. From the

perspective of the agency, the challenge is how best to achieve goals at any given moment.

Proactive discretion is a feature of this environment.

There is an increasing air of apprehension regarding the state of judicial deference. A

prominent group of legal scholars and practioners alike have begun to express concerns that

the courts have deferred excessively. Cass (2015) notes “The Court also has been less than

fully engaged over time in responding to challenges to broad commitments of discretionary

authority to administrative officials” (Cass 2015). Sharkey (2018) argues that a harder-

look doctrine for deference would be more appropirate than the permissible standards that

currently prevail, citing Michigan V. EPA (discussed in Chapter 1) as an illustration of what

a modified Chevron deference standard might look like (Sharkey 2018). These concerns have

been echoed by Justice Neil Gorsuch, who argued in a concurrence to Kiser V. Wilkie that

deference has gone too far, requiring judges to “accept an executive agency’s interpretation

of its own regulations even when that interpretation doesn’t represent the best and fairest

reading.” Gorsuch argued that this logic “creates a ’systematic judicial bias in favor of the

federal government, the most powerful of parties, and against everyone else”, a particularly

strong rebuke of the current state of judicial deference doctrine.12 This is not to suggest

that judicial deference is dead. Chevron remains embodied in decades of precedent, and

there is little appetite to jettison deference entirely. Justice Gorsuch expression of concern

came as part of a partial concurrence upholding a relatively permissive deference doctrine.

Nonetheless, it seems possible that the courts may be contemplating a harder-look standard

for deference to administrative agencies.

If the courts have begun to reconsider their treatment of delegation and bureaucratic

12In brief, the case considered whether it was appropriate to overturn the Auer (Seminole Rock) Deference
doctrine, which indicates that the courts should defer to an agency’s ‘reasonable reading of its own genuinely
ambiguous regulations’. The decision of the court was to retain this doctrine. Kaiser V. Wilkie, Cert. No.
18–15. Argued March 27, 2019. Decided June 26, 2019.
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discretion, this dissertation suggests that a corresponding apprehension regarding the state

of political deference is warranted. Apprehension does not imply a nefarious bureaucratic

conspiracy, or even ‘abdication’ in a neo-Lowi vein. It does imply recognizing that the

practical state of policy-making at present grants a substantial degree of decision making

autonomy to the federal bureaucracy, and that this autonomy is not effectively counter-

balanced by the legislature. The notion that agencies are exclusively interested in assessing

the legality of potential decisions (drawing lines back to delegated powers), without concern

for politics, seems unlikely.

7.5.2 Political Control and Strategic Discretion

To the extent we accept the logic of strategic discretion, agency manipulation of timing and

content of rules, etc., we should have reason to question strong statements of ex-ante control,

particularly those that lack a clear, automatic enforcement mechanism. The theoretical

model specified in this dissertation implies that freedom to act strategically translates into

less freedom to exercise oversight. Agency strategy is a counter-weight to Congressional

control. This is particularly noticeable in the opportunistic discretion results through this

dissertation. Comparing results from Chapter 4 to results from other chapters does suggest,

along with evidence from other areas, that ex-ante control is much more likely to function

when there is a clear, automatic mechanism of accountability.

Where does political control stand in the context of a theoretical model that emphasizes

strategic discretion and de-emphasizes the power of Congress to construct independent,

enforceable rules? Certainly it is not non-existent. The other side of strategic discretion is,

after all, conditional control. In light of the presence of a substantive volume of strategic

discretion and avoision of legislative control efforts, control in practice seems to hinge on

the extent to which the legislature is perceived as a credible threat and the degree to which

the legislature is willing or able to muster consistent policy-making and oversight coalitions.
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Recent increases in political polarization and legislative dysfunction indicate that bu-

reaucratic discretion will continue to be of great import (Fiorina and Abrams 2008; McCarty

and Rosenthal 2015).13 Polarization slows the policy-making process in Congress, rendering

the legislature less capable of achieving goals, let alone managing the bureaucracy (Hughes

and Carlson 2015). Metzger 2015 argues that polarization has granted agencies greater room

for action (Metzger 2015). Yaver 2014 finds evidence that partisan conflict in Congress is

associated with greater deviations from authorizing statutes by the EPA, specifically the

extent to which Congress is unified in opposition to the president (Yaver 2015). These

are all implications of this dissertation. As overseers are increasingly divided, we should

expect agencies to exercise greater policy discretion. It is difficult to interpret these results

as anything other than a practical weakening of legislative control. A polarized legislature

creates a power vacuum that agencies may fill when the opportunity arises.14

Agencies operate in a strange limbo between the Congress and the Courts, watched over

by the president and monitored by a variety of forces in and outside of government. If

there is one idea that comes out of this project, it is that they are much more politically

interesting organizations than has been appreciated.15 As theory continues to evolve to

better incorporate agencies in all their roles, as policy advocate, maker, and implementer,

it will be a stronger representation of the facts on the ground in Washington.

13On the latter citation, the evidence for a causal connection between income inequality and political
polarization is by no means overwhelming; however, the authors’ data on the growth of polarization is
strong.

14I feel the need to again clarify that I am not imputing nefarious motives to agencies. One might just as
easily interpret this situation as agencies taking it upon themselves to do what is necessary when Congress
fails. This is very likely their interpretation. Motives do not change the fact that increasing agency policy
discretion is synonymous with weakened political control.

15Hopefully there is more than one idea.
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Appendix A: Chapter 2 Appendices

A.1 Directional Simulation Results

Table A.1: Simulated Alignment Regression Results

Simulated Coef. Values

|A− P | −0.382∗∗∗

(0.004)
|C − P | −0.028∗∗∗

(0.004)
|A− F | −0.317∗∗∗

(0.004)
|C − F | 0.342∗∗∗

(0.004)
|F − P | 0.068∗∗∗

(0.004)
|C −A| −0.414∗∗∗

(0.004)

R2 0.693
Adj. R2 0.693
Num. obs. 14630
RMSE 261.197
∗∗∗p < 0.001, ∗∗p < 0.01, ∗p < 0.05
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Table A.2: Directional Simulation Expectations

Variable Expectation

Presidential Power

|A− P | -

Legislative Deference

|A− F | -
|C −A| -

Opportunistic Discretion

|C − F | +
Divided Cong. +

Politicized Oversight

|F − P | +
|C − P | -

Divided Gov’t -

Figure A.1: Simulation Coefficient Values
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A.2 Extended Dynamic Model Discussion

Suppose that the model presented in Section 2.3.1 is re-run across a number of political

periods. In each period, the agency is confronted with some number of challenges that it

wishes to address through the use of discretion. The agency may then elect to use a level of

discretion to solve these problems, using the heuristic for allowable discretion demonstrated

in the one-shot model. Similarly, an agency possesses an existing level of discretion; think

of this as a discretionary version of the ‘status-quo’ common to spatial models of policy

making. This appendix will suggest that agencies are more inclined to shift their positions

from the status-quo when political conditions favor them (when they anticipate greater

political deference). This point does not require substantial analytical elaboration; it is

largely self-contained in the model.

For simplicity’s sake, suppose a given decision may be of two types: consistent with

existing delegated powers (0), or potentially subversive of them (1). As an agency’s per-

ception of political deference increases, its likelihood of exercising discretion on the margins

of its authority increases to correspond. To anticipate slightly, this model might take the

form of the logistic regression specifications considered in Chapters 4-6. In each instance,

we are interested in the probability that an agency utilizes a particular form of discretion,

conditional on political circumstances and control variables.

Further suppose all decisions to utilize discretion take roughly the same magnitude. In

each period, we expect the odds of making a decision that utilizes proactive discretion to be

associated with the agency’s expected policy utility in a given regime, the |A−O| difference

discussed in Chapter 2. When A = O this distance is 0 and the agency is able to make any

decision it feels is necessary. This state is interpreted as maximal potential discretion.

In any given period, the agency makes some number of decisions with a probability

of exercising proactive discretion associated with political deference, in the simple form
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Pr(discretion) = α + ˆdeference + ε, ˆdeference represents the agency’s estimated expec-

tation of political deference (derived from observed political conditions), α represents the

agency’s base policy aggression and other relevant features (the intercept) and ε is an error-

term. The extent to which an agency’s underlying discretion grows is driven by the number

of decisions it is inclined to make (a function of external factors, such as deadline due-dates,

unexpected events demanding policy responses, and internal desires to develop policies and

programs) and its odds of using discretion in any given decision.

Note that this specification assumes a monotonic increase of discretion from the agency’s

perspective. The agency cannot voluntarily reduce discretion; it can only elect not to use

what it has. This strikes me as a reasonable assumption; while agencies are not mono-

tonic budget/power maximizers, it is rare indeed that an agency willingly binds itself with

constraints. An agency may do nothing or do something, but it may not do less than

nothing.

Of greater note is the possibility of forcible reductions in discretion, caused by political

shocks. These are not incorporated into this framework. A political shock could, specula-

tively, be a function of agency policy errors and/or discretionary-errors. In the latter, an

agency might misjudge political deference (impossible in the current model, but possible

in reality). In the former, an agency might implement a poor policy, or fail to consider

the implications of a policy, sparking a political response that could reduce its discretion.

This dissertation suggests that one of the agency’s primary goals is to avoid these shocks.

Given perfect information, as specified in Chapter 2, we expect the agency to make no

mistakes and for discretion to increase towards some upper limit as the agency gains more

opportunities to exercise it.

To expand on political shocks, we could suppose that the odds of a political shock also

increase as the agency’s level of discretion increases from the existing status-quo. As a result,

perhaps we incorporate an additional term into the probability of discretion function: time.

Pr(discretion)at α+ ˆdeferenceat + discretionat−1 + ε. Or, the probability of discretion for
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a given agency a at time t is equal to the sum of its expected political deference, its stock

of existing discretion in the prior period, and some error. This formulation implies that

the expectation of discretion should decline as an agency moves further from the status-quo

of period 1. The nature of the impact of existing changes on agency decision-making is of

interest.

Supposing the effect is exponential in nature, we might speculate that an agency’s prob-

ability of utilizing discretion exhibits exponential decay following from the original status-

quo. An agency in its infancy will move rapidly to consolidate authority and grow its

discretion in early years, then gradually cease to do so as it approaches some limit. One

could also interpret this limit as the logical end of discretionary authority. At some point,

an agency possesses all the discretion it needs over a given policy domain and has little rea-

son to take any risks to expand further. In other words, agency discretion expands towards

some natural limit, which varies by agency.

Finally, this approach to the model suggests several additional implications for agency

decision making in a world of shifting political regimes. Chapter 2 has suggested that agency

assessments of political risk drive decisions to use discretion, and that risk is substantially

higher during unfavorable political climates. One might consider introducing a shock-term

to a dynamic model, in which political actors elect to either grant the agency more discretion

or even retract it. As in the case of utilizing discretion, I believe it is the case that there is an

asymmetry in the directions of these effects. We should expect positive grants of discretion

to be relatively more common, but also relatively smaller in magnitude, whereas retractions

of discretion ought to be rare but extremely substantial for the agency in question.

These results imply several additional possibilities, which extend beyond the scope of

this dissertation, but will be tested in future research. First, running the model across a

number of periods implies that agencies fortunate enough to be situated in more positive

political configurations over time will gain corresponding increases in discretion. This is

a relatively straight-forward result. Suppose that an agency is fortunate enough to be
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founded with strong political support, and to retain that support for an extended period of

time. We should expect this agency to develop substantial policy discretion, to the extent

it desires it. Speculatively, one might argue that this is the case for agencies such as the

Department of Defense, which tend to enjoy broad political support in a wide variety of

political conditions. The DOD is also an interesting case for political shocks; the Vietnam

War did result in a degree of clawed-back discretion, via the War Powers Act (although

this was targeted more at the president than at DOD) and other means.

Second, we should expect agencies to be forward-looking not only in their strategy

within a political regime, but also across regimes. In other words, if an agency anticipates

a more favorable regime in the future, we might expect it to delay some decisions. On the

other hand, if an agency anticipates a less favorable regime in the future, it might make

more decisions in the current period. This general prospect has been tested indirectly,

in the case of ’Midnight’ and ’Crack of Dawn’ regulations. These are generally assumed

to represent a case of administrations pushing through rules prior to their ouster, and

subsequent administrations eliminating rules promulgated by their predecessors. However,

from an agency perspective, we can interpret these tendencies as a case of potential proactive

discretion.

Within the more specific confines of this project, it is sufficient to note that the general

logic of the model should be consistent across time and should also imply that agencies can,

under the proper conditions, accumulate greater discretion over time as a result of their

ability to vary their discretionary decision making based on political conditions.
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Appendix B: Chapter 3 Appendices

B.1 Agency Ideology Estimation Notes

Across the full universe of data (spanning the 102nd - 114th Congresses), the median agency

employee-contributor’s contribution weighted DW-NOMINATE D1 score is -0.34 (mean -

0.116). This figure varies by Congress, as is apparent in Figure B.1. The impact of presiden-

tial election cycles is also apparent. The 108th and 110th Congresses, in particular, show a

strong Obama-effect. For the purposes of this dissertation; election cycle contributions are

measured as applying to the Congress in which the contribution was given. This is meant

to isolate the state of an employee’s political mindset at the time they are making policy

decisions: an employee who made a contribution to the Obama campaign in 2007 was still

making decisions under the George W. Bush administration.

Figure B.1: Individual Contributor Ideology Ests., 103-114 Congress
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Generally speaking, the median federal employee campaign contributor can be charac-

terized as a moderate liberal. The global median score of -0.34 is roughly synonymous to

the median Democrat in the 115th Congress. The data also illustrate two large shocks to

the typical liberal norm, occurring in the 109th and 114th Congresses.

Figure B.2: Individual Contributor Ideology Ests., 103-114 Congress
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B.2 Recall Performance Summary

Classification Model Performance is generally stronger for the best-performing binary clas-

sifiers, albeit more variable. Ensembling classification models leverages this performance

variability in constructing a final classification.
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Figure B.3: Recall Performance, All Models Tested
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B.3 Committee-Agency Mapping Verification

As discussed in Sections 2 and 3 of xappendix 3, the methodology used to map agencies to

committees relies on Policy Agendas Project codes to assign attention levels. Conceptually,

policy decisions occur within PAP topics and influences enter those topics from different

sources, weighted according to their weight of attention.

In order to validate this approach, I also experimented with other means of connecting

committees and agencies. One approach leverages hearing transcripts to capture counts of

agency mentions (both in the hearing’s Table of Contents and in the full-text) as a proxy

for committee interest in the agency. Results from this technique follow.

Individual committees tend to concern themselves with specific topics of interest. Committee-

topic dyads, visualized in Figure 3.11, are quite diverse. However, it is not the case that

topics are restricted to individual committees. Whereas committees, particularly major

committees, do have somewhat focused attention, they tend not to focus too exclusively on

individual PAP topics (Figure B.4). The same result applies to raw mentions of agencies

by committees.
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Figure B.4: Hearings by Topic as Percent of Total Hearings

Topics are not monopolized by individual committees (Figure ??). Monopolization would

appear as strong coverage by one committee for a given topic, alongside weak to non-existent

coverage from others. This is not generally the case. Some topics are quite common across

a number of committees (Operations, Defense), while others are considerably less so, but all

topics have coverage across a sizable number of committees. Results for agency mentions

are similarly comparable.

Even in the event of strong topic (agency) monopolization, we would still anticipate

cross-chamber competition, rendering the methodology of value in connecting the House

and the Senate. Committee-Agency mapping through PAP codes seems to be conceptually

valid.
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Appendix C: Chapter 4 Appendices

C.1 Probability of Utilizing Discretion

C.1.1 Agency-Congress Effects

Table C.1: Probability of Using Discretion, Agency-Congress Effects, Set 1

Model 1 Model 2 Model 3 Model4

Intercept 0.646∗∗∗ 0.747∗∗∗ 0.441∗ −0.773∗∗∗

(0.172) (0.191) (0.229) (0.268)
|A− P | −0.086 −0.101 −0.026 0.240

(0.165) (0.158) (0.181) (0.148)
|A− F | 0.419 0.530 0.851∗ 0.825∗

(0.416) (0.431) (0.445) (0.491)
|C − P | 0.066 0.058 0.067 0.157

(0.125) (0.126) (0.129) (0.127)
|C − F | −0.755∗ −0.517 −0.303 −0.916∗∗

(0.393) (0.372) (0.431) (0.457)
|C −A| 0.342 0.266 0.029 0.347

(0.340) (0.321) (0.351) (0.395)
|F − P | 0.436 0.535 0.338 0.072

(0.338) (0.341) (0.399) (0.427)
New Collection 3.241∗∗∗

(0.058)
Burden Increase 4.704∗∗∗

(0.044)

AIC 82447.597 79826.614 72874.615 49903.624
BIC 83024.800 80412.980 73470.142 50499.151
Log Likelihood −41160.798 −39849.307 −36372.307 −24886.812
Num. obs. 70401 70401 70401 70401
Num. groups: congress:agency 222 222 222 222
Num. groups: agency 19 19 19 19
Num. groups: ocn 18199 18199 18199
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table C.2: Probability of Using Discretion, Agency-Congress Effects, Set 2

Model 5 Model 6 Model 7 Model 8

Intercept −4.744∗∗∗ 0.892∗∗∗ −0.767∗∗∗ −4.765∗∗∗

(0.555) (0.211) (0.257) (0.534)
|A− P | −0.058 −1.033∗∗∗ 0.211 −0.005

(0.181) (0.263) (0.141) (0.186)
|A− F | 0.869 0.258 0.759 0.979

(0.789) (0.429) (0.468) (0.768)
|C − P | 0.187 0.081 0.145 0.186

(0.183) (0.130) (0.127) (0.191)
|C − F | −0.652 −0.541 −0.879∗∗ −0.671

(0.463) (0.408) (0.444) (0.480)
|C −A| 0.516 0.305 0.331 0.450

(0.426) (0.349) (0.383) (0.437)
|F − P | 2.645∗∗∗ 1.825∗∗∗ 0.127 2.369∗∗∗

(0.734) (0.544) (0.399) (0.694)
New Collection −0.481∗∗∗

(0.082)
Burden Increase 4.899∗∗∗ 1.591∗∗∗

(0.059) (0.053)
Log Abs. Burden Change 0.866∗∗∗ 0.751∗∗∗

(0.008) (0.008)
Divided Gov’t −0.479∗∗∗

(0.148)
Divided Cong. −0.291∗∗∗

(0.100)

AIC 17049.105 79797.218 49860.708 16152.453
BIC 17644.633 80401.908 50465.397 16757.142
Log Likelihood −8459.553 −39832.609 −24864.354 −8010.226
Num. obs. 70401 70401 70401 70401
Num. groups: ocn 18199 18199 18199 18199
Num. groups: congress:agency 222 222 222 222
Num. groups: agency 19 19 19 19
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table C.3: Probability of Using Discretion, Agency-Congress Effects, Set 3

Model 9 Model 10 Model 11 Model 12

Intercept −0.640∗∗ −3.480∗∗∗ 0.543∗∗ −4.701∗∗∗

(0.276) (0.592) (0.242) (0.562)
|A− P | −0.315 −0.928∗∗ −0.876∗∗∗ −0.033

(0.255) (0.362) (0.287) (0.189)
|A− F | 0.447 0.049 0.510 0.938

(0.486) (0.795) (0.457) (0.783)
|C − P | 0.160 0.215 0.075 0.173

(0.128) (0.187) (0.132) (0.184)
|C − F | −0.900∗∗ −0.839∗ −0.398 −0.615

(0.442) (0.469) (0.427) (0.467)
|C −A| 0.366 0.677 0.121 0.470

(0.380) (0.427) (0.350) (0.425)
|F − P | 0.803 2.036∗∗ 1.613∗∗∗ 2.515∗∗∗

(0.581) (0.935) (0.601) (0.736)
New Collection 3.238∗∗∗ 0.540∗∗∗

(0.058) (0.068)
Burden Increase 4.703∗∗∗

(0.044)
Log Abs. Burden Change 0.866∗∗∗ 0.852∗∗∗

(0.008) (0.008)
Divided Gov’t −0.279∗∗ −0.441∗∗ −0.444∗∗∗

(0.137) (0.211) (0.159)
Divided Cong. −0.099 −1.356∗∗∗ −0.204∗

(0.107) (0.235) (0.112)

AIC 49898.388 17011.520 72860.479 16985.105
BIC 50512.239 17625.371 73474.331 17589.795
Log Likelihood −24882.194 −8438.760 −36363.240 −8426.553
Num. obs. 70401 70401 70401 70401
Num. groups: ocn 18199 18199 18199 18199
Num. groups: congress:agency 222 222 222 222
Num. groups: agency 19 19 19 19
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1

238



Table C.4: Probability of Using Discretion, Agency-Congress Effects, Set 4

Model 13 Model 14 Model 15 Model 16 Model 17

Intercept −3.519∗∗∗ −0.581∗∗ −3.666∗∗∗ −4.834∗∗∗ −3.636∗∗∗

(0.599) (0.279) (0.578) (0.525) (0.575)
|A− P | −0.902∗∗ −0.293 −0.900∗∗ −0.014 −0.941∗∗∗

(0.358) (0.268) (0.358) (0.183) (0.360)
|A− F | 0.108 0.442 0.181 0.915 0.073

(0.776) (0.502) (0.805) (0.779) (0.795)
|C − P | 0.206 0.162 0.191 0.201 0.199

(0.185) (0.127) (0.189) (0.192) (0.191)
|C − F | −0.743 −0.860∗ −0.739 −0.694 −0.786

(0.482) (0.455) (0.498) (0.487) (0.496)
|C −A| 0.603 0.372 0.543 0.480 0.620

(0.429) (0.391) (0.445) (0.446) (0.447)
|F − P | 2.060∗∗ 0.736 2.113∗∗ 2.482∗∗∗ 2.118∗∗

(0.945) (0.614) (0.912) (0.693) (0.923)
New Collection 0.540∗∗∗ −0.074 −0.612∗∗∗ −0.611∗∗∗

(0.068) (0.086) (0.083) (0.082)
Burden Increase 4.806∗∗∗ 1.590∗∗∗ 1.854∗∗∗ 1.851∗∗∗

(0.057) (0.053) (0.066) (0.066)
Log Abs. Burden Change 0.851∗∗∗ 0.752∗∗∗ 0.753∗∗∗ 0.753∗∗∗

(0.008) (0.008) (0.008) (0.008)
Divided Gov’t −0.436∗∗ −0.255∗ −0.453∗∗ −0.474∗∗

(0.209) (0.148) (0.208) (0.210)
Divided Cong. −1.335∗∗∗ −0.117 −1.228∗∗∗ −1.262∗∗∗

(0.233) (0.115) (0.224) (0.225)

AIC 16948.451 49900.591 16114.409 16098.868 16059.971
BIC 17571.464 50523.605 16737.423 16712.719 16692.147
Log Likelihood −8406.225 −24882.296 −7989.205 −7982.434 −7960.986
Num. obs. 70401 70401 70401 70401 70401
Num. groups: ocn 18199 18199 18199 18199 18199
Num. groups: congress:agency 222 222 222 222 222
Num. groups: agency 19 19 19 19 19
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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C.1.2 Agency Effects

Table C.5: Probability of Using Discretion, Agency Effects, Set 1

Model 1 Model 2 Model 3 Model4

Intercept 0.728∗∗∗ 0.745∗∗∗ 0.417 −0.598∗∗

(0.201) (0.238) (0.265) (0.304)
|A− P | 0.023 0.013 0.102 0.222

(0.248) (0.269) (0.285) (0.205)
|A− F | 1.556∗∗∗ 1.618∗∗ 1.781∗∗∗ 1.725∗∗∗

(0.579) (0.629) (0.636) (0.655)
|C − P | −0.179∗ −0.287∗∗ −0.208 −0.003

(0.099) (0.112) (0.128) (0.138)
|C − F | 0.028 0.278 0.244 −0.306

(0.518) (0.594) (0.600) (0.544)
|C −A| −0.130 −0.216 −0.320 −0.155

(0.472) (0.557) (0.562) (0.514)
|F − P | −0.114 0.072 −0.116 −0.464

(0.443) (0.497) (0.561) (0.577)
New Collection 3.114∗∗∗

(0.051)
Burden Increase 4.467∗∗∗

(0.038)

AIC 94838.699 91983.436 83450.453 55557.249
BIC 95162.987 92316.989 83793.271 55900.068
Log Likelihood −47384.349 −45955.718 −41688.226 −27741.625
Num. obs. 78070 78070 78070 78070
Num. groups: agency 19 19 19 19
Num. groups: ocn 19410 19410 19410
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1

240



Table C.6: Probability of Using Discretion, Agency Effects, Set 2

Model 5 Model 6 Model 7 Model 8

Intercept −4.970∗∗∗ 0.934∗∗∗ −0.592∗∗ −5.170∗∗∗

(0.590) (0.278) (0.298) (0.598)
|A− P | −0.019 −1.503∗∗∗ 0.218 −0.003

(0.261) (0.261) (0.202) (0.179)
|A− F | 1.639 0.650 1.696∗∗∗ 1.680

(1.274) (0.562) (0.643) (1.215)
|C − P | −1.200∗∗∗ −0.016 −0.003 −1.197∗∗∗

(0.368) (0.103) (0.137) (0.395)
|C − F | 1.769 −0.311 −0.326 1.529

(1.294) (0.528) (0.532) (1.240)
|C −A| −0.720 0.154 −0.132 −0.594

(1.089) (0.492) (0.499) (1.002)
|F − P | 4.007∗∗∗ 2.166∗∗∗ −0.461 4.000∗∗∗

(0.978) (0.604) (0.564) (1.031)
New Collection −0.547∗∗∗

(0.070)
Burden Increase 4.695∗∗∗ 1.821∗∗∗

(0.051) (0.050)
Log Abs. Burden Change 0.853∗∗∗ 0.730∗∗∗

(0.007) (0.007)
Divided Gov’t −0.839∗∗∗

(0.061)
Divided Cong. −0.150∗∗∗

(0.038)

AIC 19064.056 91483.084 55514.633 17727.684
BIC 19406.874 91835.167 55866.717 18079.767
Log Likelihood −9495.028 −45703.542 −27719.317 −8825.842
Num. obs. 78070 78070 78070 78070
Num. groups: ocn 19410 19410 19410 19410
Num. groups: agency 19 19 19 19
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table C.7: Probability of Using Discretion, Agency Effects, Set 3

Model 9 Model 10 Model 11 Model 12

Intercept −0.557∗ −4.748∗∗∗ 0.528∗ −4.991∗∗∗

(0.327) (0.641) (0.306) (0.592)
|A− P | −0.767∗∗∗ −2.953∗∗∗ −1.331∗∗∗ 0.029

(0.232) (0.354) (0.288) (0.264)
|A− F | 1.139∗ 0.068 0.896 1.757

(0.658) (1.128) (0.566) (1.214)
|C − P | 0.118 −0.604∗∗ −0.015 −1.163∗∗∗

(0.133) (0.285) (0.120) (0.360)
|C − F | −0.608 0.517 −0.247 1.734

(0.524) (0.947) (0.532) (1.258)
|C −A| 0.058 0.058 0.012 −0.740

(0.482) (0.863) (0.500) (1.031)
|F − P | 1.089∗ 8.031∗∗∗ 2.041∗∗∗ 3.883∗∗∗

(0.633) (1.109) (0.655) (0.973)
New Collection 3.093∗∗∗ 0.937∗∗∗

(0.051) (0.066)
Burden Increase 4.456∗∗∗

(0.038)
Log Abs. Burden Change 0.867∗∗∗ 0.830∗∗∗

(0.007) (0.007)
Divided Gov’t −0.574∗∗∗ −1.642∗∗∗ −0.814∗∗∗

(0.079) (0.140) (0.064)
Divided Cong. −0.002 −0.443∗∗∗ −0.042

(0.050) (0.092) (0.040)

AIC 55465.380 18685.576 83127.405 18850.851
BIC 55826.729 19046.926 83488.754 19202.935
Log Likelihood −27693.690 −9303.788 −41524.702 −9387.426
Num. obs. 78070 78070 78070 78070
Num. groups: ocn 19410 19410 19410 19410
Num. groups: agency 19 19 19 19
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table C.8: Probability of Using Discretion, Agency Effects, Set 4

Model 13 Model 14 Model 15 Model 16 Model 17

Intercept −4.765∗∗∗ −0.544∗ −4.938∗∗∗ −5.185∗∗∗ −4.975∗∗∗

(0.652) (0.323) (0.599) (0.601) (0.637)
|A− P | −2.781∗∗∗ −0.768∗∗∗ −2.680∗∗∗ −0.015 −2.741∗∗∗

(0.355) (0.231) (0.332) (0.177) (0.337)
|A− F | 0.222 1.135∗ 0.205 1.702 0.305

(1.088) (0.648) (0.978) (1.294) (1.116)
|C − P | −0.622∗∗ 0.119 −0.645∗∗ −1.221∗∗∗ −0.654∗∗

(0.293) (0.134) (0.266) (0.402) (0.282)
|C − F | 0.543 −0.604 0.346 1.581 0.450

(0.964) (0.530) (0.856) (1.301) (0.959)
|C −A| 0.024 0.058 0.171 −0.624 0.084

(0.825) (0.492) (0.737) (1.064) (0.831)
|F − P | 7.762∗∗∗ 1.075∗ 7.684∗∗∗ 4.058∗∗∗ 7.831∗∗∗

(1.115) (0.638) (1.029) (1.035) (1.065)
New Collection 0.872∗∗∗ −0.554∗∗∗ −0.331∗∗∗ −0.397∗∗∗

(0.066) (0.070) (0.080) (0.081)
Burden Increase 4.686∗∗∗ 1.788∗∗∗ 1.965∗∗∗ 1.960∗∗∗

(0.051) (0.051) (0.062) (0.063)
Log Abs. Burden Change 0.844∗∗∗ 0.745∗∗∗ 0.730∗∗∗ 0.745∗∗∗

(0.007) (0.007) (0.007) (0.007)
Divided Gov’t −1.578∗∗∗ −0.571∗∗∗ −1.541∗∗∗ −1.569∗∗∗

(0.140) (0.079) (0.142) (0.143)
Divided Cong. −0.419∗∗∗ −0.008 −0.396∗∗∗ −0.401∗∗∗

(0.092) (0.050) (0.093) (0.094)

AIC 18503.703 55421.578 17417.558 17712.748 17394.661
BIC 18874.317 55792.192 17788.172 18074.097 17774.541
Log Likelihood −9211.851 −27670.789 −8668.779 −8817.374 −8656.330
Num. obs. 78070 78070 78070 78070 78070
Num. groups: ocn 19410 19410 19410 19410 19410
Num. groups: agency 19 19 19 19 19
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Appendix D: Chapter 5 Appendices

D.1 Agency-Congress Effects

Table D.1: Deadline Compliance, Agency-Congress Effects, Set 1

Model 1 Model 2 Model 3 Model 4

Intercept 1.34∗∗∗ 0.80∗ −0.32 −0.05
(0.49) (0.43) (0.58) (0.54)

|A− P | 0.34 3.59∗∗∗ 1.02∗∗ 1.99∗∗

(0.44) (0.77) (0.43) (0.86)
|A− F | −1.47 1.44 0.69 0.87

(2.02) (1.91) (2.07) (1.86)
|C − P | 2.58∗∗ 2.61∗∗ 1.92∗ 2.00∗

(1.09) (1.08) (1.01) (1.03)
Div. Govt 1.91∗∗∗ 0.69

(0.42) (0.54)
Div. Cong. 1.22∗∗∗ 0.90∗∗∗

(0.26) (0.33)
|C − F | −4.67∗∗ −3.89∗∗ −3.64∗ −3.62∗

(1.93) (1.84) (1.93) (1.88)
|C −A| 2.33 0.92 1.21 1.10

(1.83) (1.63) (1.79) (1.64)
|F − P | −5.52∗∗∗ −10.33∗∗∗ −3.31∗∗ −5.43∗∗∗

(1.45) (1.89) (1.46) (2.09)

AIC 2963.79 2947.11 2945.58 2944.77
BIC 3330.03 3319.16 3317.62 3322.63
Log Likelihood −1418.90 −1409.56 −1408.79 −1407.39
Num. obs. 2473 2473 2473 2473
Num. groups: congress:agency 138 138 138 138
Num. groups: agency 13 13 13 13
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table D.2: Deadline Compliance, Agency-Congress Effects, Set 2

Model 5 Model 6 Model 7 Model 8 Model 9

Intercept 0.06 0.43 −0.09 0.94∗ 0.49
(0.51) (0.53) (0.54) (0.52) (0.53)

|A− P | 1.89∗∗ 1.52∗ 1.87∗∗ 1.47∗ 1.73∗∗

(0.85) (0.82) (0.85) (0.84) (0.83)
|A− F | 0.98 0.75 0.59 1.22 1.42

(1.84) (1.83) (1.86) (1.88) (1.87)
|C − P | 2.02∗∗ 1.85∗ 1.90∗ 1.83∗ 2.04∗

(1.00) (1.01) (1.02) (1.01) (1.04)
Div. Govt 0.66 0.52 0.64 0.50 0.62

(0.53) (0.51) (0.53) (0.52) (0.51)
Div. Cong. 0.87∗∗∗ 0.91∗∗∗ 0.91∗∗∗ 0.94∗∗∗ 0.85∗∗

(0.32) (0.33) (0.33) (0.32) (0.33)
|C − F | −3.45∗ −3.31∗ −3.71∗∗ −3.01 −2.96

(1.78) (1.91) (1.89) (1.89) (1.86)
|C −A| 0.89 1.15 1.28 0.74 0.69

(1.62) (1.71) (1.65) (1.73) (1.71)
|F − P | −5.55∗∗∗ −4.43∗∗ −5.07∗∗ −4.59∗∗ −5.14∗∗

(1.99) (2.03) (2.03) (1.98) (2.15)
NPRM Deadline 0.12 0.05

(0.11) (0.11)
Statutory Deadline −0.86∗∗∗ −0.86∗∗∗

(0.15) (0.15)
Complexity −0.19∗∗∗

(0.03)
Major 0.12

(0.18)

AIC 2947.10 2920.68 2946.32 2909.91 2921.74
BIC 3330.77 3304.35 3329.99 3293.58 3311.22
Log Likelihood −1407.55 −1394.34 −1407.16 −1388.96 −1393.87
Num. obs. 2473 2473 2473 2473 2473
Num. groups: congress:agency 138 138 138 138 138
Num. groups: agency 13 13 13 13 13
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table D.3: Deadline Compliance, Agency-Congress Effects, Set 3

Model 10 Model 11 Model 12 Model 13 Model 14

Intercept 0.03 0.80 0.47 0.80 0.88
(0.51) (0.56) (0.52) (0.56) (0.54)

|A− P | 1.85∗∗ 1.52∗ 1.53∗ 1.52∗ 1.33
(0.85) (0.84) (0.81) (0.84) (0.83)

|A− F | 0.96 0.91 0.94 0.91 1.51
(1.82) (1.82) (1.88) (1.82) (1.73)

|C − P | 1.95∗ 1.76∗ 1.89∗ 1.76∗ 1.75∗

(1.00) (1.01) (1.01) (1.01) (1.00)
Div. Govt 0.65 0.49 0.52 0.49 0.40

(0.53) (0.52) (0.51) (0.52) (0.52)
Div. Cong. 0.87∗∗∗ 1.00∗∗∗ 0.90∗∗∗ 1.00∗∗∗ 1.01∗∗∗

(0.32) (0.34) (0.33) (0.34) (0.32)
|C − F | −3.41∗ −3.18∗ −3.20∗ −3.18∗ −2.94∗

(1.78) (1.91) (1.86) (1.91) (1.77)
|C −A| 0.91 1.12 0.97 1.12 0.61

(1.60) (1.69) (1.70) (1.69) (1.61)
|F − P | −5.39∗∗∗ −4.23∗∗ −4.53∗∗ −4.23∗∗ −4.25∗∗

(1.97) (2.05) (2.01) (2.05) (1.98)
NPRM Deadline 0.13 −0.08 −0.08

(0.11) (0.11) (0.11)
Statutory Deadline −0.86∗∗∗

(0.15)
Complexity −0.20∗∗∗ −0.20∗∗∗ −0.20∗∗∗

(0.03) (0.03) (0.03)
Major 0.13 0.13 0.13

(0.18) (0.18) (0.18)

AIC 2948.52 2909.34 2922.19 2909.34 2911.52
BIC 3338.00 3298.82 3311.68 3298.82 3301.00
Log Likelihood −1407.26 −1387.67 −1394.10 −1387.67 −1388.76
Num. obs. 2473 2473 2473 2473 2473
Num. groups: congress:agency 138 138 138 138 138
Num. groups: agency 13 13 13 13 13
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table D.4: Deadline Compliance, Agency-Congress Effects, Set 4

Model 15 Model 16 Model 17 Model 18 Model 19

Intercept 0.48 0.76 0.94∗ 0.79 0.99∗

(0.52) (0.58) (0.55) (0.56) (0.54)
|A− P | 1.69∗∗ 1.47∗ 1.35 1.56∗ 1.43∗

(0.82) (0.83) (0.83) (0.83) (0.83)
|A− F | 1.31 0.87 1.93 1.32 2.00

(1.86) (1.89) (1.77) (1.87) (1.72)
|C − P | 1.99∗∗ 1.76∗ 1.79∗ 1.90∗ 1.75∗

(1.01) (1.00) (1.00) (1.02) (0.97)
Div. Govt 0.60 0.49 0.39 0.51 0.47

(0.51) (0.52) (0.53) (0.52) (0.52)
Div. Cong. 0.85∗∗ 0.99∗∗∗ 1.05∗∗∗ 0.95∗∗∗ 0.98∗∗∗

(0.33) (0.34) (0.32) (0.34) (0.32)
|C − F | −3.03∗ −3.25∗ −2.95∗ −3.03 −2.90∗

(1.84) (1.92) (1.75) (1.87) (1.70)
|C −A| 0.77 1.20 0.43 0.83 0.38

(1.68) (1.75) (1.63) (1.72) (1.57)
|F − P | −5.01∗∗ −4.14∗∗ −4.42∗∗ −4.55∗∗ −4.64∗∗

(2.11) (2.05) (1.99) (2.09) (1.97)
NPRM Deadline 0.05 −0.07 −0.06 −0.05

(0.11) (0.11) (0.11) (0.11)
Statutory Deadline −0.86∗∗∗ −0.24 −0.26 −0.25

(0.15) (0.23) (0.23) (0.22)
Complexity −0.17∗∗∗ −0.20∗∗∗ −0.16∗∗∗ −0.17∗∗∗

(0.05) (0.03) (0.04) (0.05)
Major 0.14 0.13 0.13 0.14

(0.18) (0.18) (0.18) (0.18)

AIC 2923.15 2911.10 2913.95 2910.01 2915.18
BIC 3318.45 3306.39 3309.25 3305.31 3316.29
Log Likelihood −1393.58 −1387.55 −1388.98 −1387.01 −1388.59
Num. obs. 2473 2473 2473 2473 2473
Num. groups: congress:agency 138 138 138 138 138
Num. groups: agency 13 13 13 13 13
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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D.2 Agency Effects

Table D.5: Deadline Compliance, Agency Effects, Set 1

Model 1 Model 2 Model 3 Model 4

Intercept 0.96∗∗ 0.93∗∗ 0.53 0.75∗

(0.39) (0.38) (0.34) (0.39)
|A− P | −0.16 1.86∗∗∗ 0.18 1.47∗∗∗

(0.42) (0.48) (0.39) (0.51)
|A− F | −0.72 1.01 −0.09 0.85

(1.61) (1.14) (1.04) (1.01)
|C − P | 3.66∗∗∗ 2.77∗∗∗ 2.77∗∗∗ 2.56∗∗∗

(0.97) (0.90) (0.85) (0.86)
Div. Govt 1.26∗∗∗ 0.94∗∗∗

(0.23) (0.29)
Div. Cong. 0.68∗∗∗ 0.32∗

(0.15) (0.18)
|C − F | −3.96∗∗ −2.48∗ −2.77∗∗ −2.32∗

(1.68) (1.37) (1.39) (1.31)
|C −A| 0.90 −0.29 0.21 −0.31

(1.23) (1.04) (1.09) (1.05)
|F − P | −5.27∗∗∗ −7.73∗∗∗ −3.99∗∗∗ −6.46∗∗∗

(1.39) (1.52) (1.26) (1.53)

AIC 3044.01 3023.73 3029.92 3023.19
BIC 3247.47 3233.01 3239.20 3238.28
Log Likelihood −1487.01 −1475.87 −1478.96 −1474.59
Num. obs. 2473 2473 2473 2473
Num. groups: agency 13 13 13 13
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table D.6: Deadline Compliance, Agency Effects, Set 2

Model 5 Model 6 Model 7 Model 8 Model 9

Intercept 0.72∗ 1.21∗∗∗ 0.69∗ 1.65∗∗∗ 1.21∗∗∗

(0.39) (0.41) (0.39) (0.42) (0.42)
|A− P | 1.53∗∗∗ 1.61∗∗∗ 1.54∗∗∗ 1.56∗∗∗ 1.70∗∗∗

(0.52) (0.52) (0.52) (0.54) (0.52)
|A− F | 0.90 0.91 0.72 1.16 0.98

(0.97) (1.00) (1.02) (0.99) (0.94)
|C − P | 2.64∗∗∗ 2.73∗∗∗ 2.60∗∗∗ 2.76∗∗∗ 2.85∗∗∗

(0.89) (0.90) (0.88) (0.90) (0.97)
Div. Govt 0.95∗∗∗ 0.99∗∗∗ 0.93∗∗∗ 0.98∗∗∗ 1.03∗∗∗

(0.29) (0.28) (0.29) (0.29) (0.29)
Div. Cong. 0.33∗ 0.26 0.31∗ 0.31∗ 0.23

(0.18) (0.18) (0.18) (0.18) (0.18)
|C − F | −2.37∗ −2.49∗ −2.61∗ −2.12 −2.55∗∗

(1.30) (1.40) (1.33) (1.42) (1.30)
|C −A| −0.32 −0.16 −0.04 −0.48 −0.18

(1.02) (1.07) (1.02) (1.09) (0.99)
|F − P | −6.62∗∗∗ −6.79∗∗∗ −6.50∗∗∗ −6.79∗∗∗ −7.09∗∗∗

(1.60) (1.63) (1.58) (1.68) (1.75)
NPRM Deadline 0.08 0.03

(0.10) (0.10)
Statutory Deadline −0.63∗∗∗ −0.62∗∗∗

(0.14) (0.14)
Complexity −0.17∗∗∗

(0.03)
Major 0.28

(0.17)

AIC 3024.11 3006.00 3022.41 2989.15 3008.57
BIC 3245.01 3226.90 3243.31 3210.05 3235.28
Log Likelihood −1474.06 −1465.00 −1473.20 −1456.58 −1465.28
Num. obs. 2473 2473 2473 2473 2473
Num. groups: agency 13 13 13 13 13
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table D.7: Deadline Compliance, Agency Effects, Set 3

Model 10 Model 11 Model 12 Model 13 Model 14

Intercept 0.70∗ 1.71∗∗∗ 1.18∗∗∗ 1.71∗∗∗ 1.61∗∗∗

(0.39) (0.42) (0.42) (0.42) (0.42)
|A− P | 1.47∗∗∗ 1.56∗∗∗ 1.62∗∗∗ 1.56∗∗∗ 1.58∗∗∗

(0.51) (0.54) (0.52) (0.54) (0.54)
|A− F | 0.74 1.12 0.79 1.12 1.01

(1.02) (1.03) (1.00) (1.03) (1.05)
|C − P | 2.61∗∗∗ 2.74∗∗∗ 2.74∗∗∗ 2.74∗∗∗ 2.72∗∗∗

(0.88) (0.89) (0.92) (0.89) (0.89)
Div. Govt 0.95∗∗∗ 0.97∗∗∗ 0.99∗∗∗ 0.97∗∗∗ 0.97∗∗∗

(0.29) (0.29) (0.28) (0.29) (0.29)
Div. Cong. 0.30 0.31∗ 0.25 0.31∗ 0.30∗

(0.18) (0.18) (0.18) (0.18) (0.18)
|C − F | −2.44∗ −2.17 −2.62∗ −2.17 −2.25

(1.25) (1.47) (1.38) (1.47) (1.47)
|C −A| −0.20 −0.40 −0.02 −0.40 −0.29

(0.99) (1.13) (1.05) (1.13) (1.12)
|F − P | −6.51∗∗∗ −6.73∗∗∗ −6.77∗∗∗ −6.73∗∗∗ −6.70∗∗∗

(1.55) (1.67) (1.67) (1.67) (1.67)
NPRM Deadline 0.08 −0.10 −0.10

(0.10) (0.11) (0.11)
Statutory Deadline −0.63∗∗∗

(0.14)
Complexity −0.18∗∗∗ −0.18∗∗∗ −0.17∗∗∗

(0.03) (0.03) (0.03)
Major 0.27 0.27 0.27

(0.17) (0.17) (0.17)

AIC 3024.15 2990.29 3005.52 2990.29 2988.76
BIC 3250.86 3217.00 3232.24 3217.00 3215.47
Log Likelihood −1473.07 −1456.14 −1463.76 −1456.14 −1455.38
Num. obs. 2473 2473 2473 2473 2473
Num. groups: agency 13 13 13 13 13
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table D.8: Deadline Compliance, Agency Effects, Set 4

Model 15 Model 16 Model 17 Model 18 Model 19

Intercept 1.17∗∗∗ 1.72∗∗∗ 1.67∗∗∗ 1.61∗∗∗ 1.67∗∗∗

(0.42) (0.43) (0.40) (0.41) (0.42)
|A− P | 1.60∗∗∗ 1.43∗∗∗ 1.67∗∗∗ 1.56∗∗∗ 1.59∗∗∗

(0.52) (0.53) (0.53) (0.54) (0.56)
|A− F | 0.77 1.09 1.17 1.04 0.92

(1.00) (1.00) (1.01) (1.01) (1.09)
|C − P | 2.71∗∗∗ 2.81∗∗∗ 2.75∗∗∗ 2.74∗∗∗ 2.73∗∗∗

(0.91) (0.96) (0.86) (0.89) (0.90)
Div. Govt 0.99∗∗∗ 0.96∗∗∗ 1.01∗∗∗ 0.97∗∗∗ 0.96∗∗∗

(0.28) (0.28) (0.29) (0.29) (0.29)
Div. Cong. 0.25 0.30∗ 0.28 0.30 0.29

(0.18) (0.18) (0.18) (0.18) (0.18)
|C − F | −2.58∗ −2.16 −2.15 −2.23 −2.41

(1.40) (1.36) (1.36) (1.43) (1.55)
|C −A| −0.02 −0.48 −0.34 −0.33 −0.14

(1.04) (1.11) (1.05) (1.10) (1.14)
|F − P | −6.72∗∗∗ −6.68∗∗∗ −6.89∗∗∗ −6.71∗∗∗ −6.70∗∗∗

(1.65) (1.66) (1.63) (1.67) (1.69)
NPRM Deadline 0.03 −0.10 −0.10 −0.10

(0.10) (0.11) (0.11) (0.11)
Statutory Deadline −0.63∗∗∗ 0.00 −0.01 0.01

(0.14) (0.21) (0.21) (0.21)
Complexity −0.18∗∗∗ −0.18∗∗∗ −0.17∗∗∗ −0.18∗∗∗

(0.04) (0.03) (0.04) (0.04)
Major 0.27 0.26 0.27 0.27

(0.17) (0.17) (0.17) (0.17)

AIC 3007.44 2992.91 2991.23 2990.74 2992.05
BIC 3239.97 3225.44 3223.75 3223.27 3230.39
Log Likelihood −1463.72 −1456.46 −1455.61 −1455.37 −1455.03
Num. obs. 2473 2473 2473 2473 2473
Num. groups: agency 13 13 13 13 13
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Appendix E: Chapter 6 Appendices

E.1 Regulatory Delays

E.1.1 Agency-Congress Effects

Table E.1: Probability of Regulatory Delay, Agency-Congress Effects, Set 1

Model 1 Model 2 Model 3 Model 4

Intercept −3.35∗∗∗ −3.15∗∗∗ −3.18∗∗∗ −3.12∗∗∗

(0.53) (0.60) (0.58) (0.60)
|A− P | −0.13 0.37 −0.13 0.35

(0.25) (0.50) (0.25) (0.50)
|A− F | −3.31∗∗∗ −3.26∗∗∗ −3.29∗∗∗ −3.33∗∗∗

(1.07) (1.05) (1.08) (1.05)
|C − P | 0.76 0.73 0.82 0.77

(0.53) (0.54) (0.53) (0.54)
Div. Govt 0.36 0.35

(0.31) (0.31)
Div. Cong. −0.24 −0.11 −0.26

(0.23) (0.17) (0.23)
|C − F | −4.28∗∗∗ −4.25∗∗∗ −4.29∗∗∗ −4.30∗∗∗

(0.97) (0.96) (0.96) (0.94)
|C −A| 1.79∗∗ 1.80∗∗ 1.76∗∗ 1.83∗∗

(0.81) (0.79) (0.80) (0.79)
|F − P | 0.57 −0.56 0.25 −0.61

(0.81) (1.21) (0.87) (1.22)

AIC 52059.70 52062.83 52061.50 52063.03
BIC 52684.42 52707.39 52696.14 52707.58
Log Likelihood −25966.85 −25966.41 −25966.75 −25966.51
Num. obs. 149684 149684 149684 149684
Num. groups: congress:agency 300 300 300 300
Num. groups: agency 23 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table E.2: Probability of Regulatory Delay, Agency-Congress Effects, Set 2

Model 5 Model 6 Model 7 Model 8

Intercept −3.20∗∗∗ −4.10∗∗∗ −2.80∗∗∗ −2.97∗∗∗

(0.60) (0.61) (0.61) (0.59)
|A− P | 0.39 0.26 0.37 0.16

(0.49) (0.50) (0.50) (0.53)
|A− F | −3.22∗∗∗ −3.41∗∗∗ −3.27∗∗∗ −3.34∗∗∗

(1.06) (1.06) (1.09) (1.13)
|C − P | 0.76 0.74 0.76 0.82

(0.55) (0.54) (0.54) (0.52)
Div. Govt 0.37 0.30 0.35 0.23

(0.31) (0.31) (0.31) (0.33)
Div. Cong. −0.25 −0.24 −0.24 −0.18

(0.23) (0.23) (0.23) (0.23)
|C − F | −4.25∗∗∗ −4.34∗∗∗ −4.28∗∗∗ −4.12∗∗∗

(0.97) (0.96) (0.97) (1.00)
|C −A| 1.80∗∗ 1.93∗∗ 1.83∗∗ 1.76∗∗

(0.78) (0.81) (0.81) (0.82)
|F − P | −0.60 −0.37 −0.58 −0.14

(1.20) (1.22) (1.22) (1.28)
Complexity 0.15∗∗∗

(0.02)
RIN Has Deadline 0.21∗∗∗ 0.19∗∗∗

(0.03) (0.03)
Not Significant −0.37∗∗∗ −0.31∗∗∗

(0.07) (0.07)

AIC 52025.50 52001.36 52038.01 51999.92
BIC 52679.98 52655.84 52692.48 52664.31
Log Likelihood −25946.75 −25934.68 −25953.00 −25932.96
Num. obs. 149684 149684 149684 149684
Num. groups: congress:agency 300 300 300 300
Num. groups: agency 23 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table E.3: Probability of Regulatory Delay, Agency-Congress Effects, Set 3

Model 9 Model 10 Model 11

Intercept −4.24∗∗∗ −3.74∗∗∗ −3.86∗∗∗

(0.59) (0.62) (0.60)
|A− P | 0.06 0.27 0.21

(0.53) (0.49) (0.50)
|A− F | −3.60∗∗∗ −3.39∗∗∗ −3.47∗∗∗

(1.10) (1.06) (1.08)
|C − P | 0.78 0.75 0.69

(0.53) (0.55) (0.54)
Div. Govt 0.20 0.30 0.28

(0.33) (0.31) (0.31)
Div. Cong. −0.18 −0.25 −0.24

(0.23) (0.23) (0.23)
|C − F | −4.20∗∗∗ −4.35∗∗∗ −4.26∗∗∗

(1.01) (0.99) (0.98)
|C −A| 1.91∗∗ 1.94∗∗ 1.93∗∗

(0.83) (0.80) (0.80)
|F − P | 0.11 −0.38 −0.18

(1.29) (1.22) (1.21)
Complexity 0.16∗∗∗ 0.15∗∗∗ 0.15∗∗∗

(0.02) (0.02) (0.02)
RIN Has Deadline 0.21∗∗∗ 0.19∗∗∗

(0.03) (0.03)
Not Significant −0.35∗∗∗ −0.29∗∗∗

(0.07) (0.07)

AIC 51955.02 51979.63 51949.71
BIC 52619.41 52644.02 52624.02
Log Likelihood −25910.51 −25922.81 −25906.86
Num. obs. 149684 149684 149684
Num. groups: congress:agency 300 300 300
Num. groups: agency 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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E.1.2 Agency Effects

Table E.4: Probability of Regulatory Delay, Agency Effects, Set 1

Model 1 Model 2 Model 3 Model 4

Intercept −2.99∗∗∗ −2.86∗∗∗ −2.87∗∗∗ −2.86∗∗∗

(0.46) (0.46) (0.46) (0.46)
|A− P | −0.05 −0.03 −0.12 −0.03

(0.32) (0.35) (0.33) (0.35)
|A− F | −3.44∗ −3.45∗ −3.51∗ −3.46∗

(1.88) (1.89) (1.90) (1.89)
|C − P | 0.51 0.61 0.63 0.61

(0.55) (0.56) (0.56) (0.56)
Div. Govt 0.06 0.06

(0.08) (0.08)
Div. Cong. −0.20∗∗∗ −0.18∗∗∗ −0.20∗∗∗

(0.05) (0.04) (0.05)
|C − F | −3.86∗∗ −3.91∗∗ −3.93∗∗ −3.91∗∗

(1.96) (1.97) (1.98) (1.97)
|C −A| 2.05 2.06 2.07 2.06

(1.62) (1.62) (1.63) (1.62)
|F − P | −0.14 −0.53 −0.37 −0.52

(0.54) (0.57) (0.54) (0.57)

AIC 53703.81 53690.18 53688.67 53690.18
BIC 54050.87 54057.08 54045.66 54057.09
Log Likelihood −26816.90 −26808.09 −26808.33 −26808.09
Num. obs. 149684 149684 149684 149684
Num. groups: agency 23 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table E.5: Probability of Regulatory Delay, Agency Effects, Set 2

Model 5 Model 6 Model 7 Model 8

Intercept −2.90∗∗∗ −3.88∗∗∗ −2.58∗∗∗ −2.68∗∗∗

(0.46) (0.48) (0.47) (0.46)
|A− P | −0.05 −0.09 −0.05 −0.07

(0.36) (0.34) (0.35) (0.35)
|A− F | −3.50∗ −3.51∗ −3.47∗ −3.44∗

(1.96) (1.88) (1.89) (1.90)
|C − P | 0.63 0.61 0.61 0.59

(0.62) (0.57) (0.56) (0.56)
Div. Govt 0.05 0.03 0.05 0.04

(0.08) (0.08) (0.08) (0.08)
Div. Cong. −0.21∗∗∗ −0.21∗∗∗ −0.20∗∗∗ −0.21∗∗∗

(0.05) (0.05) (0.05) (0.05)
|C − F | −3.96∗ −3.94∗∗ −3.93∗∗ −3.90∗∗

(2.10) (1.98) (1.97) (1.98)
|C −A| 2.10 2.11 2.08 2.07

(1.69) (1.62) (1.62) (1.63)
|F − P | −0.49 −0.38 −0.47 −0.43

(0.55) (0.59) (0.58) (0.57)
Complexity 0.16∗∗∗

(0.02)
RIN Has Deadline 0.23∗∗∗ 0.21∗∗∗

(0.03) (0.03)
Not Significant −0.30∗∗∗ −0.23∗∗∗

(0.07) (0.07)

AIC 53643.67 53616.46 53674.45 53634.91
BIC 54020.49 53993.28 54051.26 54021.64
Log Likelihood −26783.84 −26770.23 −26799.22 −26778.45
Num. obs. 149684 149684 149684 149684
Num. groups: agency 23 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table E.6: Probability of Regulatory Delay, Agency Effects, Set 3

Model 9 Model 10 Model 11

Intercept −3.92∗∗∗ −3.61∗∗∗ −3.72∗∗∗

(0.48) (0.49) (0.48)
|A− P | −0.12 −0.11 −0.13

(0.35) (0.35) (0.35)
|A− F | −3.52∗ −3.54∗ −3.51∗

(1.93) (1.90) (1.90)
|C − P | 0.62 0.62 0.61

(0.59) (0.58) (0.58)
Div. Govt 0.02 0.02 0.01

(0.08) (0.08) (0.08)
Div. Cong. −0.22∗∗∗ −0.21∗∗∗ −0.22∗∗∗

(0.05) (0.05) (0.05)
|C − F | −3.96∗ −3.98∗∗ −3.95∗∗

(2.04) (2.02) (2.01)
|C −A| 2.13 2.14 2.12

(1.66) (1.65) (1.64)
|F − P | −0.34 −0.34 −0.30

(0.58) (0.59) (0.58)
Complexity 0.17∗∗∗ 0.16∗∗∗ 0.16∗∗∗

(0.02) (0.02) (0.02)
RIN Has Deadline 0.23∗∗∗ 0.22∗∗∗

(0.03) (0.03)
Not Significant −0.28∗∗∗ −0.21∗∗∗

(0.07) (0.07)

AIC 53568.19 53602.96 53561.61
BIC 53954.93 53989.70 53958.26
Log Likelihood −26745.10 −26762.48 −26740.81
Num. obs. 149684 149684 149684
Num. groups: agency 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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E.2 Expedited Rulemaking

E.2.1 Agency-Congress Effects

Table E.7: Probability of Expedited Rule, Agency-Congress Effects, Set 1

Model 1 Model 2 Model 3 Model 4

Intercept −2.83∗∗∗ −2.91∗∗∗ −2.81∗∗∗ −2.91∗∗∗

(0.27) (0.28) (0.30) (0.28)
|A− P | 0.24 −1.51∗∗∗ 0.21 −1.51∗∗∗

(0.25) (0.49) (0.22) (0.50)
|A− F | 1.61∗ 0.85 1.32 0.81

(0.91) (0.85) (0.86) (0.85)
|C − P | −0.22 −0.20 −0.43 −0.18

(0.41) (0.39) (0.42) (0.39)
Div. Govt −1.06∗∗∗ −1.06∗∗∗

(0.26) (0.26)
Div. Cong. 0.28∗∗ −0.17 0.28∗

(0.14) (0.12) (0.14)
|C − F | 2.43∗∗ 2.25∗∗ 2.34∗∗ 2.21∗∗

(1.01) (1.03) (0.97) (1.01)
|C −A| −1.81∗∗ −1.59∗ −1.57∗∗ −1.56∗

(0.81) (0.82) (0.77) (0.81)
|F − P | −0.84 2.24∗ −0.57 2.22∗

(1.02) (1.17) (1.02) (1.19)

AIC 65799.06 65785.85 65801.30 65786.34
BIC 66423.79 66430.40 66435.94 66430.89
Log Likelihood −32836.53 −32827.92 −32836.65 −32828.17
Num. obs. 149684 149684 149684 149684
Num. groups: congress:agency 300 300 300 300
Num. groups: agency 23 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table E.8: Probability of Expedited Rule, Agency-Congress Effects, Set 2

Model 5 Model 6 Model 7 Model 8

Intercept −2.91∗∗∗ −3.69∗∗∗ −2.87∗∗∗ −2.87∗∗∗

(0.28) (0.30) (0.28) (0.28)
|A− P | −1.50∗∗∗ −1.49∗∗∗ −1.48∗∗∗ −1.50∗∗∗

(0.49) (0.50) (0.50) (0.49)
|A− F | 0.86 0.86 0.82 0.86

(0.84) (0.86) (0.85) (0.86)
|C − P | −0.17 −0.17 −0.15 −0.17

(0.39) (0.40) (0.40) (0.39)
Div. Govt −1.06∗∗∗ −1.06∗∗∗ −1.05∗∗∗ −1.05∗∗∗

(0.26) (0.26) (0.26) (0.26)
Div. Cong. 0.28∗∗ 0.27∗ 0.27∗ 0.27∗

(0.14) (0.14) (0.14) (0.14)
|C − F | 2.22∗∗ 2.22∗∗ 2.18∗∗ 2.22∗∗

(0.99) (1.00) (1.03) (1.02)
|C −A| −1.58∗∗ −1.55∗ −1.56∗ −1.58∗

(0.80) (0.81) (0.82) (0.82)
|F − P | 2.19∗ 2.22∗ 2.18∗ 2.19∗

(1.19) (1.18) (1.18) (1.18)
Complexity 0.13∗∗∗

(0.02)
RIN Has Deadline 0.01 0.01

(0.03) (0.03)
Not Significant −0.05 −0.05

(0.06) (0.06)

AIC 65787.61 65729.40 65787.01 65788.97
BIC 66442.08 66383.88 66441.48 66453.36
Log Likelihood −32827.80 −32798.70 −32827.50 −32827.49
Num. obs. 149684 149684 149684 149684
Num. groups: congress:agency 300 300 300 300
Num. groups: agency 23 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table E.9: Probability of Expedited Rule, Agency-Congress Effects, Set 3

Model 9 Model 10 Model 11

Intercept −3.70∗∗∗ −3.66∗∗∗ −3.66∗∗∗

(0.30) (0.30) (0.30)
|A− P | −1.47∗∗∗ −1.48∗∗∗ −1.47∗∗∗

(0.50) (0.50) (0.50)
|A− F | 0.84 0.81 0.84

(0.86) (0.86) (0.85)
|C − P | −0.17 −0.16 −0.16

(0.40) (0.40) (0.40)
Div. Govt −1.05∗∗∗ −1.06∗∗∗ −1.05∗∗∗

(0.26) (0.26) (0.26)
Div. Cong. 0.26∗ 0.26∗ 0.26∗

(0.14) (0.14) (0.14)
|C − F | 2.19∗∗ 2.18∗∗ 2.17∗∗

(1.01) (1.02) (0.99)
|C −A| −1.53∗ −1.52∗ −1.51∗

(0.81) (0.82) (0.79)
|F − P | 2.20∗ 2.22∗ 2.19∗

(1.19) (1.18) (1.19)
Complexity 0.13∗∗∗ 0.13∗∗∗ 0.13∗∗∗

(0.02) (0.02) (0.02)
RIN Has Deadline 0.01 0.01

(0.03) (0.03)
Not Significant −0.03 −0.03

(0.06) (0.06)

AIC 65731.30 65731.09 65733.38
BIC 66395.69 66395.48 66407.69
Log Likelihood −32798.65 −32798.55 −32798.69
Num. obs. 149684 149684 149684
Num. groups: congress:agency 300 300 300
Num. groups: agency 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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E.2.2 Agency Effects

Table E.10: Probability of Expedited Rule, Agency Effects, Set 1

Model 1 Model 2 Model 3 Model 4

Intercept −2.95∗∗∗ −3.06∗∗∗ −2.92∗∗∗ −3.06∗∗∗

(0.25) (0.25) (0.25) (0.25)
|A− P | 0.17 −1.13∗∗∗ 0.15 −1.13∗∗∗

(0.23) (0.28) (0.23) (0.28)
|A− F | 0.85 0.14 0.84 0.14

(0.53) (0.54) (0.53) (0.54)
|C − P | −0.15 −0.07 −0.13 −0.08

(0.29) (0.27) (0.30) (0.27)
Div. Govt −0.80∗∗∗ −0.80∗∗∗

(0.07) (0.07)
Div. Cong. 0.29∗∗∗ −0.03 0.29∗∗∗

(0.05) (0.04) (0.05)
|C − F | 2.30∗∗∗ 2.24∗∗∗ 2.28∗∗∗ 2.24∗∗∗

(0.66) (0.60) (0.67) (0.59)
|C −A| −1.52∗∗∗ −1.36∗∗∗ −1.51∗∗∗ −1.36∗∗∗

(0.55) (0.49) (0.55) (0.49)
|F − P | −0.33 2.03∗∗∗ −0.35 2.03∗∗∗

(0.72) (0.62) (0.72) (0.62)

AIC 66948.85 66825.12 66950.19 66825.12
BIC 67295.92 67192.02 67307.17 67192.02
Log Likelihood −33439.43 −33375.56 −33439.09 −33375.56
Num. obs. 149684 149684 149684 149684
Num. groups: agency 23 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table E.11: Probability of Expedited Rule, Agency Effects, Set 2

Model 5 Model 6 Model 7 Model 8

Intercept −3.06∗∗∗ −3.78∗∗∗ −2.98∗∗∗ −2.99∗∗∗

(0.25) (0.27) (0.25) (0.26)
|A− P | −1.13∗∗∗ −1.15∗∗∗ −1.13∗∗∗ −1.13∗∗∗

(0.28) (0.28) (0.28) (0.28)
|A− F | 0.16 0.14 0.14 0.15

(0.53) (0.54) (0.54) (0.53)
|C − P | −0.08 −0.07 −0.07 −0.08

(0.26) (0.27) (0.27) (0.27)
Div. Govt −0.80∗∗∗ −0.82∗∗∗ −0.80∗∗∗ −0.80∗∗∗

(0.07) (0.07) (0.07) (0.07)
Div. Cong. 0.29∗∗∗ 0.29∗∗∗ 0.29∗∗∗ 0.29∗∗∗

(0.05) (0.05) (0.05) (0.05)
|C − F | 2.26∗∗∗ 2.22∗∗∗ 2.24∗∗∗ 2.25∗∗∗

(0.59) (0.59) (0.60) (0.60)
|C −A| −1.38∗∗∗ −1.32∗∗∗ −1.36∗∗∗ −1.37∗∗∗

(0.49) (0.49) (0.50) (0.50)
|F − P | 2.05∗∗∗ 2.09∗∗∗ 2.04∗∗∗ 2.05∗∗∗

(0.61) (0.63) (0.62) (0.62)
Complexity 0.12∗∗∗

(0.02)
RIN Has Deadline 0.02 0.02

(0.03) (0.03)
Not Significant −0.08 −0.07

(0.06) (0.06)

AIC 66826.57 66775.88 66825.42 66827.11
BIC 67203.39 67152.70 67202.24 67213.84
Log Likelihood −33375.29 −33349.94 −33374.71 −33374.55
Num. obs. 149684 149684 149684 149684
Num. groups: agency 23 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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Table E.12: Probability of Expedited Rule, Agency Effects, Set 3

Model 9 Model 10 Model 11

Intercept −3.78∗∗∗ −3.71∗∗∗ −3.72∗∗∗

(0.27) (0.28) (0.28)
|A− P | −1.15∗∗∗ −1.16∗∗∗ −1.16∗∗∗

(0.28) (0.28) (0.28)
|A− F | 0.13 0.13 0.13

(0.54) (0.54) (0.54)
|C − P | −0.07 −0.07 −0.07

(0.27) (0.27) (0.27)
Div. Govt −0.82∗∗∗ −0.82∗∗∗ −0.82∗∗∗

(0.07) (0.07) (0.07)
Div. Cong. 0.28∗∗∗ 0.28∗∗∗ 0.28∗∗∗

(0.05) (0.05) (0.05)
|C − F | 2.21∗∗∗ 2.22∗∗∗ 2.22∗∗∗

(0.59) (0.59) (0.59)
|C −A| −1.31∗∗∗ −1.32∗∗∗ −1.31∗∗∗

(0.49) (0.49) (0.49)
|F − P | 2.10∗∗∗ 2.11∗∗∗ 2.11∗∗∗

(0.63) (0.63) (0.63)
Complexity 0.12∗∗∗ 0.11∗∗∗ 0.11∗∗∗

(0.02) (0.02) (0.02)
RIN Has Deadline 0.02 0.02

(0.03) (0.03)
Not Significant −0.07 −0.06

(0.06) (0.06)

AIC 66777.28 66776.70 66778.34
BIC 67164.02 67163.43 67174.99
Log Likelihood −33349.64 −33349.35 −33349.17
Num. obs. 149684 149684 149684
Num. groups: agency 23 23 23
∗∗∗p < 0.01, ∗∗p < 0.05, ∗p < 0.1
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