


 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

 
 
 

 
 
 

Expanding the Obligation to Accommodate Public Employee Religious Free Expression 
and its Effect on Bureaucratic Accountability 

 
A Dissertation submitted in partial fulfillment of the requirements for the degree of Doctor 
of Philosophy at George Mason University 

 
 
 

By 
 
 
 

James N. Szymalak 
Master of Business Administration 

University of Maryland, 2003 
Juris Doctor 

Albany Law School of Union University, 1995 
Bachelor of Science 
Siena College, 1991 

 
 
 

Director: James P. Pfiffner, Professor 
School of Policy, Government, and International Affairs 

 
 
 

Fall Semester 2014 
George Mason University 

Fairfax, VA 
 
 
 
 
 
 



 
 
 
 
 
 
 
 

ii 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Copyright: 2014 James N. Szymalak 
All Rights Reserved 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 

iii 
 

 
 
 
 
 
 
 
 
 
 

Dedication  
 
 
 

This is dedicated to my loving and supportive wife, and to my dear friend Harvey – your 
efforts to distract me from this project would have succeeded but for your untimely 
passing. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 

iv 
 

 
 
 
 
 
 
 

 
 
 
 
 

Acknowledgements 
 
 
 

I would like to thank all those that have supported me throughout the process.  I am 
especially grateful to my wife, Linda, whose support I can never adequately repay.  
Professor Pfiffner and the other members of my committee provided invaluable input and 
assistance throughout the way.  My successful navigation of this process is the result of 
the immense patience and support provided over the years by Beth Eck and Shannon 
Williams.  I must also acknowledge the support of my employer, whose contribution to 
this project assisted in myriad ways.  Last, this accomplishment rests upon the incredible 
foundation provided by my parents and grandmother. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 

v 
  

 
 
 
 
 
 
 
 
 
 
 

 
 
 

Table of Contents 
 
 

                                                                                                                                Page 
List of Tables ………………………………………………………………………………....vi 
List of Figures …………………………………………………………………………...…...vii 
Abstract................................................................................................................…….viii 
Chapter 1. Introduction ................................................................................................... 1 
Chapter 2. Literature Review ....................................................................................... 12 
Chapter 3. Research Design ...................................................................................... 198 
Chapter 4. Test Suite Analysis ................................................................................... 243 
Chapter 5. Test Suite Discussion ............................................................................... 289 
Chapter 6. Conclusion ................................................................................................ 345 
References ................................................................................................................. 360 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

  



 
 
 
 
 
 
 
 

vi 
 

 
 
 

List of Tables 
 
 

Table                                                                                                                         Page 
Table 1.  Types of Accountability Relationships ........................................................... 85 
Table 2.  Values and Behavioral Expectations of Different Accountability Types ........ 87 
Table 3.  Dubnick & Frederickson Accountability Framework .................................... 101 
Table 4.  Typology of Employee Deviance ................................................................. 119 
Table 5.  Religious Advocacy Legal Organizations .................................................... 140 
Table 6.  Religious Advocacy Legal Education .......................................................... 146 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 

vii 
 

 
 
 
 
 
 

List of Figures 
 
 

Figure                                                                                                                          Page 
Figure 1.  Bandura’s Typography ............................................................................... 124 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 

viii 
 

 
 
 
 
 
 
 

Abstract 
 
 
 

EXPANDING THE OBLIGATION TO ACCOMMODATE PUBLIC EMPLOYEE 
RELIGIOUS FREE EXPRESSION AND ITS EFFECT ON BUREAUCRATIC 
ACCOUNTABILITY 
 
James N. Szymalak, Ph.D. 
 
George Mason University, 2014 
 
Dissertation Director: Dr. James P. Pfiffner 
 
 
 
This study explores the proper limits of workplace religious accommodation within public 

administration by examining the predicted outcomes of proposed legislation that would 

permit employees to refuse to perform their assigned duties based upon religious 

objections.  A test suite of crucial cases is developed to predict outcomes under both the 

existing religious accommodation framework, and the proposed expanded obligation.  

The study concludes that an expanded accommodation obligation would likely result in 

the infliction of dignitary harm upon certain government service beneficiaries, and such 

harm potentially impairs administrative legitimacy.  It also reveals significant 

constitutional issues with an expanded obligation, as well as challenges to 

implementation and adjudication.  The project integrates the public policy, public law, 

and public administration subfields.
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Chapter 1.  Introduction 

 

 Within a twelve-month period, the U.S. Supreme Court issued two decisions 

adjudicating the intersection of religion and public policy.  The first, U.S. v. Windsor,1 did 

not explicitly implicate religion, but in striking down the Defense Of Marriage Act’s 

(DOMA) federal definition of marriage as between one man and one woman, religious 

interests were at the forefront of the civic debate; thereby motivating the filing of multiple 

amicus briefs promoting those interests.  The second, Hobby Lobby v. Burwell,2 

addressed religious exemptions to neutral laws, and found a corporate religious 

exemption from the contraceptive mandate of the Affordable Care Act (ACA).  With these 

two decisions, the debate over the role of religion in policy has intensified.  Increasing 

such intensity is the fact that these two decisions provide fodder to each side’s narrative 

— Windsor as an assault on traditional religious beliefs, and Hobby Lobby as 

capitulation toward theocracy. 

 Religious conservatives are already seeking to mitigate the impact of Windsor, 

both at the state and federal level, through the use of religious exemptions with the hope 

of mirroring Hobby Lobby’s success.  As restrictions against same-sex marriage 

continue to fall across the country through judicial challenges, the battle among many 

                                                
 
1 U.S. v. Windsor, 133 S. Ct. 2675 (2013). 
2 Burwell v. Hobby Lobby Stores, Inc., 573 U.S. ___ (2014). 
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religious conservatives is shifting toward not having to recognize same-sex marriages.  

Both the Senate and the House, with significant co-sponsorship, have introduced bills 

that would prevent the federal government from taking an adverse action against a 

person, “on the basis that such person acts in accordance with a religious belief that 

marriage is or should be recognized as the union of one man and one woman, or that 

sexual relations are properly reserved to such a marriage.”3 It is reasonable to expect 

similar bills attempting to “preserve” religious freedoms in various contexts. 

a.  Research Summary 

 This study explores such preservation of religious expression within the 

employment context.  Specifically, it addresses the accommodation of religion within the 

federal civil service, and the potential impacts of expanding current employer obligations 

under Title VII.  Such a legislative initiative modifying Title VII is highly foreseeable, as 

similar bills have been routinely introduced since the late 1990’s.4  Though Title VII 

already requires employers to reasonably accommodate the religious expression of its 

                                                
 
3 H.R. 3133 & S. 1808 (113th Congress, 1st Session)  Marriage and Religious Freedom Act 
Rep Labrador, Raul R.ID-1] (introduced 9/19/2013) Cosponsors (102) 
Sponsor: Sen Lee, Mike [UT] (introduced 12/12/2013) Cosponsors (17) 
 
HR 3133 Sec. 3 (a)  The Federal Government shall not take an adverse action against a person, 
on the basis that such person acts in accordance with a religious belief that marriage is or should 
be recognized as the union of one man and one woman, or that sexual relations are properly 
reserved to such a marriage. 
 
(b)(2) to deny or exclude such person from receiving any Federal grant, contract, cooperative 
agreement, loan, license, certification, accreditation, employment, or other similar position or 
status; 
4 Such legislative initiatives are often referred to as “conscious clauses,” which confer the right to 
abstain from taking certain actions due to one’s deeply held moral or religious beliefs.  Generally, 
a conscience clause is a “legislative provision that allows a person to claim an exemption from 
compliance, usually on religious freedom grounds.”  BLACK’S LAW DICTIONARY 345 (9th ed. 2009).   
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employees, current law relieves an employer from accommodating a religious employee 

if the proposed accommodation would pose a greater than de minimis burden on the 

organization.  The Supreme Court has held that this is an extremely low burden.  Many 

believe that such a standard results in an over-restriction of religious free expression, 

and that legislation is needed to shift the burden balancing in the employee’s favor.  As a 

result, congress has repeatedly introduced the Workplace Religious Freedom Act 

(“WRFA”), which is intended to overrule Supreme Court precedent regarding workplace 

religious free expression by removing the de minimis standard for proving undue 

hardship.  In its place, prior versions of the WRFA would have defined undue hardship 

as an accommodation requiring significant difficulty or expense, with “expense” being 

defined as an identifiable cost of the accommodation.  Some members of Congress are 

essentially attempting to replace the existing religious accommodation framework with 

that utilized to determine the reasonableness of requested accommodations under the 

Americans with Disabilities Act (“ADA”).  This would result in evaluating the proposed 

accommodation’s difficulty or expense within the context of the agency’s overall 

operations.  For many federal agencies, this heightened threshold for denying a religious 

accommodation may be insurmountable. 

 Accommodating employees seeking time off for religious events or the right to 

wear religious items presents fairly straightforward issues with a clear religious nexus 

that most would support their government accommodating.  These new claims, however, 

push the envelope of what is “religious” and they begin to blur the line with the political.  

Does the ministerial issuance (or non-issuance) of marriage licenses involve religious 
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expression?  On its face, the answer would be no, but can the definition of religion 

become generalized to a degree where otherwise political speech falls under the 

penumbra of religion?  Justice Alito noted such a conundrum in his Hobby Lobby 

opinion, concluding that adjudicators are ill equipped to determine “the circumstances 

under which it is wrong for a person to perform an act that is innocent in itself but that 

has the effect of enabling or facilitating the commission of an immoral act by another.”5  

Instead, courts can only determine “whether the line drawn reflects ‘an honest 

conviction.’”6  Not only does such a standard make it exceedingly difficult for 

administrators to determine when a requested accommodation is appropriate, it 

incorporates a potentially far greater breadth of conduct that is not typically considered 

“religious.” 

To explore the appropriateness of these new initiatives expanding religious 

accommodation, this study focuses upon those instances of civil servants refusing to 

carry out their assigned duties involving issues surrounding same-sex relationships.  The 

salience of this example is growing rapidly as courts continue to recognize same-sex 

marriages, often in very religiously conservative states such as Kentucky,7 Arkansas,8 

Oklahoma,9 and Tennessee.10  Since these decisions, either recognizing same-sex 

marriages validly entered in other states or overturning existing same-sex marriage 

                                                
 
5 Burwell v. Hobby Lobby Stores, Inc., 573 U.S. ___ (2014) slip opinion at 36. 
6 Id. at 38 (citations omitted). 
7 Bourke v. Beshear, 2014 U.S. Dist. LEXIS 17457 (W.D. Ky., February 12, 2014). 
8 Smith v. Wright, No. CV-14-427 (Ark. Sup. Ct. May 16, 2014). 
9 Bishop v. Smith, D.C. No. 4:04-CV-00848-TCK-TLW (10th Cir., July 18, 2014). 
10 Tanco v. Haslam, Case No. 3:13-cv-01159 (M.D. Tn., March 20, 2014). 
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prohibitions, are typically contrary to the popular will of the citizenry who have often 

passed the bans with overwhelming majorities, it is reasonable to expect public 

employees to attempt to refuse to perform their assigned duties as an accommodation of 

their religious beliefs.  Examples already abound of government employees refusing to 

register same-sex marriages, counsel same-sex couples, or assist with same-sex parent 

adoptions.  This resistance may be internally motivated within the employee, but it may 

also arise due to the influence of outside interest groups or by the employee’s co-

workers.  One can envision scenarios where legislative losses get re-fought at the street-

level in the name of religious free expression. 

The purpose of this research is to determine whether enhanced obligations to 

accommodate workplace religious free expression can be consistent with bureaucratic 

accountability.  Since an enhanced obligation to accommodate religious beliefs will allow 

employees to refuse to serve members of the public, policymakers must understand the 

potential ramifications of such conduct.  Even in situations where the citizen ultimately 

receives the service sought, can bureaucratic accountability still be unacceptability 

impaired?  Though such an initiative to expand religious accommodation may be popular 

to many, and facially unobjectionable to most others, it is not until one begins to examine 

the second and third order effects of an expanded obligation that significant challenges 

to public administration and competing civil rights emerge — echoing Professor Lupu’s 
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prophetic observation that “regimes of religious exemptions will be rhetorically 

strong, experientially weak, and hopelessly erratic.”11 

 This study examines Lupu’s assertion within the workplace religious 

accommodation context, and arrives at essentially the same conclusion.  Though WRFA-

like statutes are “rhetorically strong,” they ultimately fall short of their promise because 

religious accommodation is an otherwise unsolvable “wicked problem.”12  Of the ten 

distinguishing properties of wicked problems identified by Rittel and Webber, three are of 

particular relevance to this study and will be examined in detail.  First, policy 

implementation generates waves of consequences over an unbounded period of time 

that may yield “utterly undesirable repercussions which outweigh the intended 

advantages.”13  In promoting WRFA, supporters and neutral observers have not 

(publically) recognized these potential second and third order effects.  A test suite of 

crucial cases is utilized in this study to illustrate some of the more significant 

unanticipated consequences and their detrimental impact upon administration.  A second 

relevant characteristic of a wicked problem is that there is no opportunity to learn by trial 

and error when implementing a proposed solution.  As will be shown, the likely damage 

to bureaucratic legitimacy is significant and difficult to reverse.  As Rittel and Webber 

note, “[w]henever actions are effectively irreversible and whenever the half-lives of the 
                                                
 
11 Ira C. Lupu, Hobby Lobby and the Dubious Enterprise of Religious Exemptions, 38 HARV. J. OF 
LAW & GENDER (forthcoming, 2015, in Symposium, Religious Accommodation in the Age of Civil 
Rights) http://ssrn.com/abstract=2466571(last visited July 28, 2014). 
12 Horst W.J. Rittel & Melvin M. Webber, Dilemmas in a General Theory of Planning, 4 POL’Y SCI. 
155 (1973).  “Social problems are never solved. At best they are only re-solved — over and over 
again.”  Id. at 160. 
13 Id. at 163. 
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consequences are long, every trial counts.  And every attempt to reverse a decision or to 

correct for the undesired consequences poses another set of wicked problems, which 

are in turn subject to the same dilemmas.”14  Before acting, legislators must understand 

that WRFA-like initiatives have the potential to instill adverse public perceptions for 

which the agency is powerless to rapidly remediate.  Last, every wicked problem is 

unique, and “[d]espite seeming similarities among wicked problems, one can never be 

certain that the particulars of a problem do not override its commonalities with other 

problems already dealt with.”15  Desiring a similar end-state of a heightened obligation to 

accommodate, WRFA’s supporters borrowed almost verbatim from the ADA’s standard 

for accommodation.  As will be explained, though the workplace accommodation 

concepts may be similar, the constraints (e.g., Establishment Clause) and goals 

(facilitating employee performance (ADA) v. non-performance (WRFA)) are significantly 

dissimilar.   

This goal of this study is to explain why WRFA-like legislation expanding 

workplace religious accommodation obligations is an imprudent attempt at “solving” a 

wicked problem that will only lend further credence to Lupu’s earlier pronouncement.  

Specifically, it will address the potential harm to bureaucratic legitimacy as a result of the 

infliction of dignitary harm by government actors.  In the context of this study, dignitary 

harm refers to a violation of an individual's “personhood” right to be treated as an 

autonomous and unique individual that is due consideration as a full and equally 

                                                
 
14 Id. 
15 Id. at 165. 
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valuable human being.16  When civil servants refuse to serve the public as 

accommodation for their religious beliefs (e.g., refusing to register a same-sex marriage), 

the disengagement can result in dignitary harm to the citizen denied immediate service. 

As Rittel and Webber concluded, an increasingly pluralistic society greatly 

diminishes the prospects of developing positive, non-zero sum social policy.17  This 

study will demonstrate that expanding religious accommodation within the public 

administration construct is a zero-sum policy, and before expanding such obligations to 

accommodate, policymakers must determine if the inherent tradeoffs are tolerable.   

 From this introduction, the study progresses over five additional chapters — 

reviewing the literature, explaining the research design, analyzing the test suite, 

discussing the findings, and providing a conclusion with recommendations.  The goal of 

the next chapter, the literature review, is to give the reader a broad-based understanding 

of the myriad issues that arise when accommodating religious expression in the public 

service.  The discussion should reveal that religious accommodation is a quintessential 

wicked problem.  It begins by establishing the significance of what may appear to be a 

topic of limited relevance by focusing “only” upon religious accommodation in the public 

service.  It will be shown that such a workforce has a much greater religiosity than the 

population in general; therefore the potential for religious accommodations that offend 

others is far more likely.  The chapter then addresses the significant challenge to any 

                                                
 
16 For a more thorough discussion of this concept, see Rosa Ehrenreich, Dignity and 
Discrimination: Toward A Pluralistic Understanding of Workplace Harassment, 88 GEO. L.J. 1 
(1999). 
17 Id. at 168. 
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religious accommodation framework, how “religion” is defined.  Before one can 

accommodate religious expression, they must know what it is; however, there is no clear 

answer.  The goal of this section on religion will not be to provide a definition; rather, it 

will illuminate the challenges to effectively doing so.  From attempting to define religion, 

the chapter transitions to impact of politics on religion.  This is important because it will 

be shown that ideology can drive religiosity, and such religiosity (and resultant requests 

for accommodation) could be exploited for political purposes.  Having explained how 

employee behavior can be influenced, the chapter then discusses what is expected of 

responsible administrators.  Having set forth legal and professional norms, the chapter 

then details how religious employees can rationalize deviating from these expectations.  

Such deviance is often supported by outside influences, and the chapter will explain how 

the religious cause lawyering movement has entered into the workplace religious 

accommodation arena.  This summary chapter then concludes with an overview of legal 

framework surrounding religious accommodations.  With this background, the reader will 

have a clearer understanding of the issues presented by the crucial cases within the test 

suite. 

 The third chapter sets forth the overall research design.  It will explain that the 

study’s purpose is to test the theory of an expanded obligation to accommodate.  It does 

so through a test suite of nine crucial cases crafted to stress test the theory.  A test suite, 

as explained by Eugene Volokh,18 is a selected set of cases that pose particularly tough 

                                                
 
18 Eugene Volokh, Intermediate Questions of Religious Exemptions — A Research Agenda with 
Test Suites, 21 CARDOZO L. REV. 595, 600 (1999). 
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challenges to check whether a proposed doctrine makes sense.  If the WRFA-like 

policies fail under any of these cases, with “failure” being defined as being detrimental to 

bureaucratic legitimacy, then doubt should be cast upon the soundness of such 

proposals.  The fourth chapter then provides a detailing of the crucial cases and an 

adjudication of each case under both the current religious accommodation framework, 

and under the proposed WRFA-like standard. 

 The fifth chapter examines in detail the predicted outcomes from the test suite 

and answers the research questions.  The discussion will describe the implementation 

challenges from an administrative standpoint, while also explaining the potential legal 

challenges.  The chapter concludes with a discussion of the imposition of dignitary harm 

and its detrimental impact upon bureaucratic legitimacy.  The concluding chapter builds 

upon the findings by reaffirming a commitment to the public interest, recommends 

maintaining status quo with the current religious accommodation framework, and 

provides suggestions for future study. 

b.  Research Questions 

 As noted above, there is growing dissatisfaction with the current religious 

accommodation framework, with many believing that it does not adequately protect the 

religious free expression of employees.  Despite criticisms of the accommodation 

construct used in the disability arena, many believe that the disability accommodation 

framework, if also applied to religious accommodation requests, would shift the analysis 

in the employee’s favor.  Such a revised framework would likely obligate government 

employers to accommodate a far wider range of conduct; to include the right to not act at 



 
 
 
 
 
 
 
 

11 
 
 

all.  This expanded range of permissible conduct leads to the primary research question 

of the dissertation: 

• Can enhanced obligations to accommodate workplace religious free 
expression be consistent with bureaucratic legitimacy? 

 
In the process of answering this primary research question, several lesser-included 

questions must also be addressed, such as: 

• Can the current definitions of “religion” be effectively applied to determine the 
appropriateness of workplace religious accommodations? 

 
• Is there the potential to exploit enhanced religious accommodation for political 

purposes? 
 
• To what extent can the legal obligation to accommodate religious belief be 

expanded without creating Constitutional issues?  
 
The primary hypothesis is that expanding the obligation to accommodate religious 

beliefs, as proposed by some members of Congress, will be detrimental to bureaucratic 

legitimacy unless such a proposal is sufficiently narrow to clearly identify a limited range 

of conduct to be accommodated. 
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Chapter 2.  Literature Review 

 

 Since this study is largely a normative analysis, it is crucial that the reader have a 

thorough understanding of the various factors impacting the implementation of a 

potential policy expanding the obligation to accommodate religious expression in the 

public service.  This review identifies seven key areas essential to understanding the 

potential implications of implementing such a legislative initiative.  First, one must 

understand the religious nature of the civil service that provides the medium from which 

religious accommodation issues may arise.  After laying the foundation for this study, the 

review addresses one of the greatest challenges to any accommodation regime, and that 

is the question as to what constitutes “religion”.  Unlike disability, where there is broad 

consensus and fairly objective guidelines, religion is an extremely amorphous concept 

subject to widely divergent interpretations.  As such, it is vital for policy regulating in this 

area to be as explicit as possible, if it attempts to regulate at all.  The next part of the 

review then explains how the already fuzzy definition can be further contorted by the 

effect of politics.  When discussing accommodation, especially when it may involve 

recusal from assigned duties, it is important to understand the expectations of the public 

employee, and the review will outline the responsibilities of the responsible administrator.  

Since accommodation for religious beliefs may result in deviation from these 

responsibilities, one must understand how employees may possibly square their conduct 

with their expectations as a public servant.  Contributing to this potential for deviance is 
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the work of cause lawyering groups that are encouraging employees to “express their 

religious expression rights”, and the review outlines the activities of these organizations.  

The literature reviews concludes with a summary of the governing legal frameworks for 

both religious and disability accommodation.  The goal of this overview is to inform the 

reader to better understand the issues presented by the test suite and to better 

understand how the findings and conclusions were determined. 

a.  A Religious Workforce 

Some readers may find the research questions intellectually interesting, but they 

may question the potential frequency of such detrimental accommodations.  The goal of 

this section is to show the reader that the civil service population is unique when it 

comes to religiosity; therefore, the potential for these accommodation issues to arise in 

the public sector is likely greater than in the private sector.  A greater incidence potential 

logically increases the likelihood of a required accommodation causing the detrimental 

impact upon bureaucratic legitimacy as noted by the research question.   

 Professor David Lowery notes that the impact of religious and spiritual values on 

the actions of public administrators is greatly understudied.19  Such an interaction is 

highly salient to this study of religious accommodation, and whether such an interaction, 

if it exists, differs from private sector employees.  Professor David J. Houston has 

conducted and collaborated on extensive research addressing public-service motivation 

and he has found that there indeed exists a public-service motivation that is unique from 

                                                
 
19 Daniel Lowery, Self-Reflexivity: A Place for Religion and Spirituality in Public Administration, 65 
PUBLIC ADMIN. REV. 324 (2005). 
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the private sector.  Houston found that pubic employees are more likely to place a higher 

value on the intrinsic rewards of work, such as a feeling of accomplishment, while 

placing less of an emphasis on extrinsic rewards such as high income and short work 

hours; thereby differing from their private-sector counterparts.20  In many cases those 

valuing and receiving intrinsic rewards from their employment view their work as a 

“calling.”   

 Authors James Davidson and David Caddell noted that, among those who find 

work a calling, “intrinsic religiosity often fosters a religious view of work as part of one’s 

ministry.”21  Similarly, Hans Geser found that “people who accord a central place to 

religion and God are consistently more likely to maintain that work is a duty to society 

and a highly important part of their personal life.”22  Specific to those in the public 

service, Houston and Katherine Cartwright found that such employees “are more likely 

than others to indicate that they ‘work together with God as partners’ to understand and 

deal with difficult times.”23 

                                                
 
20 David J. Houston, Public-Service Motivation: A Multivariate Test, 10 J. OF PUBLIC ADMIN. 
RESEARCH AND THEORY 713, 725 (2000); see also David J. Houston & Katherine E. Cartwright, 
Spirituality and Public Service, 67 PUBLIC ADMIN. REV. 88 (2007). 
21 James C. Davidson and David P. Caddell, Religion and the Meaning of Work, 33 J. FOR THE 
SCIENTIFIC STUDY OF RELIGION 135, 145 (1994). 
22 Hans Geser, Work Values and Christian Religiosity: An Ambiguous Multidimensional 
Relationship, 11 J. OF RELIGION AND SOCIETY 1, 28 (2009). 
23 David J. Houston & Katherine E. Cartwright, Spirituality and Public Service, 67 PUBLIC ADMIN. 
REV. 88, 97 (2007). 
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 In a pair of studies in which Houston collaborated with Patricia Freedman in both 

and David Feldman on one, the authors revealed distinct ties between religiosity and 

government service.  Specific findings of their 2010 study included:24 

• Odds of governmental public servants being “born-again” are 1.46 times higher 
than for the general public. 

 
• Public servants are more likely than the general public to attend religious services 

at least two to three times a month. 
 

• Governmental public servants have odds of church membership that are 1.48 
times higher than for the general public. 

 
In their earlier 2008 study, the authors found:25 
 

• Governmental public servants are 46 percent more likely to express a higher level 
of religiosity than the base group, non-public servants. 

 
• Public servants are less likely to express attitudes indicating that religion should be 

relegated to its own sphere.  
 

• Individuals in public service occupations are less likely to think that the nation 
would be “better off if religion was less influential.” 

 
• Those in public service occupations are more likely to “try to carry [their] religious 

beliefs over into all [their] other dealings in life.” 
 

• Governmental public servants are less troubled by the efforts of religious leaders to 
influence political decisions than are non–public service employees. 

 

                                                
 
24 Patricia K. Freeman & David J. Houston, Believing, Behaving: The Religious Character of 
Public Servants, 42 ADMINISTRATION & SOCIETY 694, 707-08 (2010).  The 2004 General Social 
Survey (GSS) used for the analysis was composed of 2,698 respondents, of whom 19% were 
employed in government and an additional 16% were classified as employed in a public service 
occupation but not in government. 
25 David J. Houston, Patricia K. Freeman, and David L. Feldman, How Naked Is the Public 
Square? Religion, Public Service, and Implications for Public Administration, 68 PUBLIC ADMIN. 
REV. 428, 432-34 (2008).  The data came from the 1998 General Social Survey (GSS) and the 
items used in the study were randomly administered to 1,322 respondents, or 47 percent of the 
total national sample. 
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This summary has revealed significant evidence that governmental public servants 

exhibit higher levels of religiosity across numerous factors.  It is reasonable to conclude 

that, with this higher incidence of religiosity, requests for religious accommodation will 

not be uncommon; therefore, any expansion to the obligation to accommodate 

workplace religious belief will have a tangible impact on administration.  Before 

addressing such impacts, one must have a foundational understanding of the current 

issues, obligations, expectations, and rights of civil servants, which will be addressed in 

the remaining sections of this review. 

b.  What is Religion: The Definitional Challenge 

 As will be shown, an expanded obligation to accommodate religion will result in a 

wide range of conduct being privileged, most notably the ability to refuse to perform 

assigned duties.  Many of the cases that will be described present fact patterns that are 

not likely envisioned when discussing the potential of expanding religious 

accommodation, which generally focuses upon matters of dress and time off for religious 

services.  Conduct such as refusing to file paperwork because the employee objects on 

religious grounds to same-sex marriage may not typically be envisioned as protected 

religious activity, but it is, and that is why it is important to understand the challenges 

posed by such an expansive definition of religion.  This section will also explain why it is 

almost impossible to provide any greater definitional clarity, which ensures that the 

definitional difficulty will only further complicate implementation if accommodation 

obligations were to increase.  
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Thomas Paine famously noted that: "I do not believe in the creed professed by 

the Jewish Church, by the Roman Church, by the Greek Church, by the Turkish Church, 

by the Protestant Church, nor by any church that I know of.  My own mind is my own 

church."26  Paine’s words perfectly illustrate the difficulty one faces when trying to 

determine what constitutes “religion.”  This following summary will attempt to show the 

divergent perceptions of religion, and the obstacles to developing an overarching 

definition.  This analysis is critical to this study because it highlights the exceptional 

difficulty one faces as a supervisor when deciding whether the subject conduct is even 

entitled to statutorily mandated accommodation.  Nearly all legislation focusing upon 

religion fails to identify what constitutes “religion” – leaving it to administrators and the 

courts to determine.  Such delegation leads to inconsistency and breeds conflict, but it 

may be an unavoidable consequence of the inability to define. 

1.  Conscience v. Religion 

 Current discussions often reference “liberty of conscience” and the use of 

“conscience clauses” when discussing workplace accommodation.  Many of the early 

statutory conscience clauses were enacted to permit employees to refrain from assisting 

with abortions.  Often, the conduct considered protected as liberty of conscience actually 

was grounded in religious belief.  Is conscience analogous to religion?  Is religion a 

subset of conscience?  Are both concepts protected by Title VII’s religious 

accommodation framework?  This section will explain why, even though distinct from a 

                                                
 
26 THOMAS PAINE, The Age of Reason, in SELECTED WRITINGS OF THOMAS PAINE 362 (Richard 
Emery Roberts ed., 1945). 
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sociological perspective, conscience and religion are unified from the legal 

accommodation perspective. 

Legal scholar Stephen Smith notes that during the drafting of the Constitution’s 

First Amendment, several drafts contained references to conscience, but the final 

version only recognized the free exercise of religion.27  Constitutional scholar and federal 

appellate court judge, Michael McConnell, speculates that the omission was intentional, 

and that the framers made a deliberate decision to protect only a subset of conscience – 

that referring to religious convictions.28  Smith, and a majority of scholars, do not share 

McConnell’s position.  Smith and others note that discussions of the framers suggest 

that they viewed religious free expression and freedom of conscience as 

interchangeable concepts, and the resulting language was merely a linguistic 

preference.29  Today, although these concepts are no longer synonymous, as there are 

many secular bases of conscience, McConnell’s interpretation would likely still not have 

prevailed because the framers’ primary interest was protecting civil liberties and not 

specifically religion.30 

                                                
 
27 Steven D. Smith, What Does Religion Have to Do With Freedom of Conscience?, 76 U. COLO. 
L. REV. 911, 911-12 (2005). 
28 Id. at 912 (citing Michael W. McConnell, The Origins and Historical Understanding of the Free 
Exercise of Religion, 103 HARV. L. REV. 1409, 1481-84 (1990). 
29 Id. 
30 See GARRY WILLS, HEAD AND HEART, AMERICAN CHRISTIANITIES 223-35 (2007)(quoting Madison’s 
THE FEDERALIST NO. 51: “In a free government, the security for civil rights must be the same as for 
religious rights.  It consists in the one case the multiplicity of interests, and in the other in the 
multiplicity of sects.”).  Compare Martha Nussbaum who states: “It seems clear, however, that the 
text the framers chose does make religion(whatever that includes) special for the purposes of the 
Free Exercise Clause, fair or unfair.  Perhaps nonreligious commitments were thought to be 
sufficiently protected by the Free Speech and Press Clauses.” MARTHA C. NUSSBAUM, LIBERTY OF 
CONSCIENCE 102 (2008). 
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 Since “conscience” and “religion” are no longer interchangeable, specific 

references to protecting liberty of conscience are typically made in conjunction with 

religious free expression privileges.  Arguably, this is a result of Establishment Clause 

concerns about privileging religion over irreligion that risks invaliding religious free 

expression provisions; as will be discussed infra.  As will be shown, in many aspects 

“religion”, for First Amendment purposes, has been defined in a manner that 

encompasses conscience.  So what is meant by “conscience”?  Until the seventeenth 

century, the prevailing conception of “conscience” was that of Thomas Aquinas in which 

rational thought was used to determine whether a particular action was good or bad — 

the basis of such determination being derived from the individual’s innate knowledge of 

natural law.31  Since, according to Aquinas, conscience results from the dictates of 

natural law, to act against conscience would be a sin; therefore, one begins to see how 

liberty of conscience would be a valued right.  John Locke’s Letter Concerning Toleration 

extends Aquinas-conscience from being an individual constraint on action to also being a 

constraint upon the state in that the state had no authority to coerce worship.32  As with 

Aquinas, Lockean conscience remained grounded in religion. 

 Conceptions of conscience that include non-religion based motivations have only 

emerged in the last forty years and first became established with the conscientious 

objector cases to be discussed infra.  Several modern scholars have developed various 

                                                
 
31 Noah Feldman, The Intellectual Origins of the Establishment Clause, 77 N.Y.U. L.REV. 346, 
356 (2002) (summarizing Aquinas view of conscience). 
32 Andrew Koppelman, Conscience, Volitional Necessity, and Religious Exemptions, 15 LEGAL 
THEORY 215, 228 (2009) (citing JOHN LOCKE, A LETTER CONCERNING TOLERATION 26 (James H. 
Tully ed., Hacket, 1983) (1689)). 
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conceptions of conscience, with differing levels of inclusiveness.  Though differing in 

some regards, most definitions share Smith’s view of conscience as requiring action 

based upon “a sincere conviction about what is morally required or forbidden.”33  For 

Smith, it is essential that action or abstention be morally-based to qualify as an act of 

conscience.  For Martha Nussbaum, this is not necessary, and she defines conscience 

as that faculty in human beings “with which they search for life’s ultimate meaning.”34  

This ability, according to Nussbaum, makes all humans equal and worthy of paramount 

respect.  By virtue of its special status, conscience “needs a protected space around it 

within which people can pursue their search for life’s meaning (or not pursue it, if they 

choose).  Government should guarantee that protected space.”35   

 Andrew Koppelman rejects Nussbaum’s conception of conscience and prefers 

that of Thomas Hill who defines conscience as “the idea of a capacity, commonly 

attributed to most human beings, to sense or immediately discern that what he or she 

has done, or is about to do (or not do) is wrong, bad, and worthy of disapproval.”36  

Though he acknowledges that this definition does not concisely resolve the issue of 

when conscience should be accommodated, Koppelman prefers it to the widely-shared 

definition that conscience involves individuals not being able to obey the law without 

                                                
 
33 Steven D. Smith, The Tenuous Case for Conscience, 10 ROGER WILLIAMS U. L. REV. 325, 328 
(2005). 
34 MARTHA C. NUSSBAUM, LIBERTY OF CONSCIENCE 19 (2008). 
35 Id. 
36 Andrew Koppelman, Conscience, Volitional Necessity, and Religious Exemptions, 15 LEGAL 
THEORY 215, 217 (2009) (citing Thomas E. Hill, Jr., Four Conceptions of Conscience, in NOMOS 
XL: INTEGRITY AND CONSCIENCE 14 (1998)). 
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betraying their “deepest, most identity-defining commitments.”37  The difficulty with this 

and Nussbaum’s similar conception, according to Koppelman, is that it allows for an 

individual to be bound in ways that are not moral, to include the amoral or even wicked.38  

Second, he notes that, since this conception of conscience need not have any 

connection to objective value, it forms a poor basis for claims upon other people if it was 

to be accommodated.39  Again, though definitions may differ, it appears that the most 

workable conception of conscience must involve some form of moral mandate.  

Determining what moral mandates should be accommodated is the more difficult 

question. 

 Although courts now commonly view liberty of conscience as being, in essence, 

religion, one could argue that religion is a form of conscience as it provides a meaning of 

life and a moral grounding to most adherents.  What the remainder of this section seeks 

to elucidate is how the definition of religion has evolved to now encompass wide-ranging 

belief — to such an extent that “conscience” can almost be considered a “secular 

subset” of religion. 

2.  Do We Need to Define? 

 As noted at the outset, the WRFA is an example of legislation that seeks to 

expand the employer’s obligation to accommodate an employee’s free exercise of 

religion.  To comply with such a mandate, supervisors must be able to identify if a 

religious belief or practice is at issue.  Although most aspects of traditional religions are 
                                                
 
37 Id. at 216. 
38 Id. 
39 Id. 
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widely known (e.g., Sabbath days, clothing requirements, instances of prayer), 

numerous other beliefs and practices are very specialized and only apply to discrete 

sects.  Many individuals share beliefs that are not normally associated with the major 

religions.  The purpose of this section is to gain a better understanding of what “religion” 

may actually mean and to show the potential difficulties when legislation assumes a 

common understanding of the term without further guidance. 

 In cases were a religious grounding is not evident, some analysis must take 

place to determine if First Amendment protection is warranted.  The models of analysis 

vary greatly, with the possibility of differing outcomes based upon the same set of facts.  

Some have questioned whether it is even possible to develop a workable model of what 

constitutes religion.   Legal scholar Jeffrey Usman divides the objections to defining 

religion into three categories: “(1) religions vary significantly, and there is nothing about 

them at the core that is common or shared that would lend itself to a definition; (2) courts 

are not qualified to define religion, and in so doing pose a danger of bias; and, (3) 

defining religion would violate the Constitution by interfering with religious liberty and 

establishing religion.”40 

 Commentators in the first two categories believe that religion cannot be defined.  

In support of the first contention, religion scholar George Freeman believes that “the 

search for the constitutional definition of ‘religion’ is misguided.  There simply is no 

essence of religion, no single feature or set of features that all religions have in common 
                                                
 
40 Jeffrey Omar Usman, Defining Religion: The Struggle to Define Religion Under the First 
Amendment and the Contributions and Insights of Other Disciplines of Study Including Theology, 
Psychology, Sociology, the Arts, and Anthropology, 83 N.D. L. REV. 123, 140 (2007). 
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and that distinguishes religion from everything else.”41  Freeman simply defines religion 

as “a focus, coupled with a set of paradigmatic features. These, without more, however, 

are enough.  They alone are sufficient to give ‘religion’ its meaning.”42  Similar to 

Freeman, Kent Greenawalt also believes that no specification of essential conditions will 

capture all belief systems and any attempt at a dictionary approach to defining religion 

“oversimplifies the concept of religion” and is “potentially misleading.”43  Possibly the 

Founding Fathers, well aware of the religious diversity already existing in the colonies, 

understood this difficulty; thereby, leading (consciously or not) to an absence of a 

definition for religion in the Constitution.  In the second category, commentators argue 

the courts are not sufficiently competent or unbiased to generate a proper definition.44 

Usman notes that some courts themselves have even questioned their own competence 

in making this determination.   

 Commentators in the third category believe that, even if a workable definition 

could be developed, it would be Constitutionally impermissible.  One commentator notes 

that any "attempt to define religion, even for purposes of increasing freedom for religions, 

would run afoul of the ‘establishment' clause, as excluding some religions, or even as 

                                                
 
41 George C. Freeman, III, The Misguided Search for the Constitutional Definition of "Religion." 71 
GEO. L.J. 1519, 1565 (1983).  
42 Id. 
43 Kent Greenwalt, Religion as a Concept in Constitutional Law, 72 CALIF. L. REV. 753, 763 
(1984). 
44 Usman, supra note 13, at 145 (citing Gidon Sapir, Religion and State — A Fresh Theoretical 
Start, 75 NOTRE DAME L. REV. 579, 632-33 (1999)). 
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establishing a notion respecting religion."45  Usman notes that this interpretation 

precludes courts from defining religion “because by defining religion the court is 

establishing what religion is. Thus, defining religion would be contrary to the entire 

concept of religious liberty because ‘any definition of religion would seem to ... dictate to 

religions, present and future, what they must be.’”46  

 Additionally, legal scholar Timothy Hall notes that any definition offered by the 

courts would likely discriminate against unusual religions that the court was not familiar 

with or failed to account for, and by fixing the definition of religion, the court would create 

stagnancy by restricting the present and future growth of religion.”47   Although defining 

religion may pose Establishment Clause challenges, courts nonetheless must still 

adjudicate cases in controversy involving religion; therefore, some framework for 

analysis is required. 

3.  Attempts to Define — The Courts 

A.  The Supreme Court 

 Since the courts are the final arbiters of free expression rights, it is appropriate to 

first track the jurisprudential evolution of what constitutes “religion.”   In 1878, The U.S. 
                                                
 
45 Jonathan Weiss, Privilege, Posture and Protection "Religion" in the Law, 73 YALE L.J. 593, 604 
(1964). 
46 Usman, supra, note 13, at 146.  Interestingly, Usman discovered an IRS General Counsel 
Memorandum also finding it an Establishment Clause violation for a government entity to define 
religion:  
 It appears that the two religious clauses of the First Amendment define "religious 
freedom" but do not establish a definition of "religion" within recognized parameters. An attempt to 
define religion, even for purposes of statutory construction, violates the "establishment" clause 
since it necessarily delineates and, therefore, limits what can and cannot be a religion. GEN. 
COUNS. MEM. 36,993 (FEB. 3, 1977). 
47 Timothy L. Hall, The Sacred and The Profane: A First Amendment Definition of Religion, 61 
TEX. L. REV. 139, 160 (1982). 
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Supreme Court, while reviewing whether polygamy was protected religious activity for 

Mormons, first noted that the word “religion” is not defined in the Constitution.48  Twelve 

years later the Court made its first clear pronouncement as to what constituted “religion.”  

The Beason Court held that “[t]he term ‘religion’ has reference to one’s views of his 

relations to his Creator, and to the obligations they impose of reverence for his being and 

character, and of obedience to his will.”49  This theistic interpretation was reiterated 

several decades later by Chief Justice Hughes who stated in a dissenting opinion that 

“[t]he essence of religion is belief in a relation to God involving duties superior to those 

arising from any human relation. . . . One cannot speak of religious liberty . . . without 

assuming the existence of a belief in supreme allegiance to the will of God.”50 

 In the 1961 case of Torcaso v. Watkins, a unanimous Supreme Court struck 

down a Maryland test for public office that required inductees to declare a belief in God.51  

The decision was significant for its proposition that government cannot “aid those 

religions based on a belief in the existence of God as against those religions founded on 

different beliefs.”52  For the first time, the Court was acknowledging that religion could 

encompass other than a theistic belief system.  In a footnote providing examples of non-

theistic religions, the Court noted “Buddhism, Taoism, Ethical Culture, and Secular 

                                                
 
48 Reynolds v. United States, 98 U.S. 145, 162 (1878) (the Court found that polygamy was a 
religious practice and not a religious belief; therefore, it was subject to legitimate state regulation). 
49 Davis v. Beason, 133 U.S. 333, 342 (1890). 
50 United States v. MacIntosh, 283 U.S. 605, 633-34 (1931) (Hughes, C.J., dissenting). 
51 Torasco v. Watkins, 367 U.S. 488 (1961). 
52 Id. at 495 (emphasis added). 
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Humanism and others.”53  Although the Court’s decision clarified that religion was not 

limited to theistic belief, it provided no further guidance as to what beliefs do constitute 

religion for purposes of Constitutional protection.   

 The imperative to clarify what constitutes religion notably reached the Supreme 

Court during the Vietnam-era within the context of the military service conscientious 

objector provisions.  Within a five-year period, the Court issued its Seeger54 and Welsh55 

decisions where it was called upon to adjudicate what constitutes qualifying beliefs to be 

exempt from military service.   At issue was section 6(j) of the Universal Military Training 

and Service Act, which defined “religious training and belief” as “‘an individual’s belief in 

a relation to a Supreme Being involving duties superior to those arising from any human 

relation, but [not including] essentially political, sociological, or philosophical views or a 

merely personal moral code.’”56  Mr. Seeger’s objection to military service was grounded 

in a non-theistic religious belief; whereas, Mr. Welsh cited only a moral objection to 

killing — neither of which met a literal reading of the exemption standard.  Since the 

statute’s exemption was based upon a theological justification, it posed a challenge for 

the Court to rule in a manner where the provision could survive an Establishment Clause 

challenge. 

 The Seeger court initially adopted the test of belief as: "whether [it] is sincere and 

meaningful occup[ying] a place in the life of its possessor parallel to that filled by the 

                                                
 
53 Id. at 495, footnote 11. 
54 United States v. Seeger, 380 U.S. 163 (1965). 
55 Welsh v. United States, 398 U.S. 333 (1970). 
56 United States v. Seeger, 380 U.S. at 165 (quoting 50 U.S.C. app. § 456(j) (1958)) (alteration in 
original). 
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orthodox belief in God of one who clearly qualifies."57  In Welsh, the plurality indicated 

that to be considered “religious”, this sincerity must "stem from the registrant's moral, 

ethical, or religious beliefs about what is right and wrong[,] and ... these beliefs [must] be 

held with the strength of traditional religious convictions."58  The plurality determined that 

“if an individual deeply and sincerely holds beliefs that are purely ethical or moral in 

source and content but that nevertheless impose upon him a duty of conscience to 

refrain from participating in any war at any time, those beliefs certainly occupy in the life 

of that individual a place parallel to that filled by God in traditionally religious persons.”59  

Indicating that purely moral and ethical beliefs, both in their source and content, were 

religious beliefs, the Court appeared to be drawing the analysis back to the 

interchangeability position likely shared by the framers.   

 This interpretation was not shared by the entire Court and, due to Justice 

Blackmun not participating, Mr. Welsh prevailed by only a plurality.  Justice Harlan would 

have found the exemption for conscientious objectors to be an Establishment Clause 

violation because the legislation preferred theists to those who ascribed to a non-theistic 

religion or to those with strong, but secular, conscience-based opposition.60 Justice 

Harlan also opposed the framework set forth in Welsh where otherwise secular moral 

                                                
 
57 United States v. Seeger, at 166. 
58 Welsh, supra, note 28, at 340. 
59 Id. 
60 Id. at 355-56. 
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justifications could be equated with “religion” because such mental gymnastics still 

ultimately results in a preference for religion over irreligion.61   

 In less than two years, the Supreme Court would muddy its Seeger/Welsh 

standard with its dicta in Wisconsin v. Yoder in which the the Court exempted the Amish 

from compulsory education laws.62  Unlike Welsh’s non-theistic qualifying beliefs, the 

Yoder court rejected equating a life philosophy to religion.  "Thus, if the Amish asserted 

their claims because of their subjective evaluation and rejection of the contemporary 

secular values accepted by the majority, much as Thoreau rejected the social values of 

his time and isolated himself at Walden Pond, their claims would not rest on a religious 

basis."63  Segregating philosophy from religion, the Court indicated that "Thoreau's 

choice was philosophical and personal rather than religious, and such belief does not 

rise to the demands of the Religion Clauses."64  These pronouncements arise mostly in 

dicta, without an underlying test for religion being posited; therefore, the Yoder decision 

is of little relevance other than to note its precedential deviance. 

B.  The Federal Courts 

 Where the Supreme Court has declined to provide an analytical framework for 

determining what constitutes religion, the federal appellate courts have stepped in to fill 

the void.  Most notably is Judge Adams’ writings from the Third Circuit.  In his concurring 

                                                
 
61 Id. 
62 Wisconsin v. Yoder, 406 U.S. 205, 215 (1972). 
63 Id. at 216. 
64 Id. 
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opinion in Malnak v. Yogi,65  Judge Adams first set forth a three prong test for 

determining whether a given set of beliefs are religious — subsequently adopted by the 

Third Circuit in its Africa v. Pennsylvania66 decision.  First, the court must determine if 

the ideas presented address fundamental and ultimate questions.  Second, the ideas 

must be comprehensive in nature.  According to Judge Adams, “religion is not generally 

confined to one question or one moral teaching; it has a broader scope.  It lays claim to 

an ultimate and comprehensive ‘truth’”.67  Last, religion can be recognized by the 

presence of “formal, external, or surface signs that may be analogized to accepted 

religion.”68  Examples would include clergy, ceremonial functions, formal services, official 

writings, etc.  Judge Adams warned against rigid application of the indicia and he 

asserted that “[d]efining religion is a sensitive and important legal duty.  Flexibility and 

careful consideration of each belief system are needed.”69 

  In United States v. Meyers,70 the Tenth Circuit essentially adopted the Third 

Circuit’s approach to defining religion, while adding two additional factors — whether the 

beliefs are metaphysical and whether they constitute a moral or ethical system.71  Rather 

than using the Third Circuit’s “appearance of signs” indicia, the Tenth Circuit prefers an 

"accoutrements of religion" factor that includes the following specifically identified 

examples: (a) a founder, prophet, or teacher, (b) important writings, (c) gathering places, 

                                                
 
65 592 F.2d 197 (3rd Cir. 1979). 
66 662 F.2d 1025 (3rd Cir. 1981). 
67 Malnak, 592 F.2d at 209. 
68 Id. 
69 Id. at 210. 
70 United States v Meyers, 95 F.3d 1475 (10th Cir. 1996). 
71 Id. at 1483. 
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(d) keepers of knowledge, (e) ceremonies and rituals, (f) structure or organization, (g) 

holidays, (h) diet or fasting, (i) appearance and clothing, and (j) propagation.72  As with 

the warning by Judge Adams, the Tenth Circuit also cautions against strict application of 

its five-factor test. 

 Other circuits have adopted their own approaches to defining religion.  The 

United States Court of Appeals for District of Columbia Circuit views religion as belief 

systems that address "underlying theories of man's nature or his place in the 

Universe."73  Relying on Seeger, the Second Circuit Court of Appeals took a more 

internally individualistic perspective and found religion to be "the feelings, acts, and 

experiences of individual men in their solitude, so far as they apprehend themselves to 

stand in relation to whatever they may consider the divine."74   The Seventh Circuit also 

modeled its analysis upon the Seeger/Welsh template finding that "when a person 

sincerely holds beliefs dealing with issues of ‘ultimate concern' that for her occupy a 

‘place parallel to that filled by ... God in traditionally religious persons,' those beliefs 

represent her religion."75   Although similar to the Second Circuit, the Seventh Circuit 

approach appears to be somewhat more analogical; similar to that of the Third and 

Tenth Circuits. 

C.  The Equal Employment Opportunity Commission 

                                                
 
72 Id. at 1483-84. 
73 Founding Church of Scientology v. United States, 409 F.2d 1146, 1160 (D.C. Cir. 1969). 
74 United States v. Sun Myung Moon, 718 F.2d 1210, 1227 (2d Cir. 1983) (citing WILLIAM JAMES, 
THE VARIETIES OF RELIGIOUS EXPERIENCE 31 (1910)). 
75 Kaufman v. McCaughtry, 419 F.3d 678, 681-82 (7th Cir. 2004) (citing Fleischfresser v. Dirs. of 
Sch. Dist. 200, 15 F.3d 680, 688 n.5 (7th Cir. 1994)) (internal citation and quotation omitted). 
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 Though not a federal court, it is still highly relevant to this survey to see how 

congress and the executive branch have defined religion within the context of civil rights 

enforcement.  Title VII of the Civil Rights Act of 1964 made religion a covered basis for 

nondiscrimination;76 however, congress neglected (or avoided) defining religion for 

purposes of the statute.  With the 1972 amendments, congress added an affirmative 

duty to reasonably accommodate religious practice.  The new section 701(j) stated that 

the duty to accommodate "includes all aspects of religious observance and practice, as 

well as belief, unless an employer demonstrates that he is unable to reasonably 

accommodate to an employee's or prospective employee's religious observance or 

practice without undue hardship on the conduct of the employer's business."77  Once 

again, and despite an even greater need, congress did not define “religion” or “religious 

practice”.  Charged with carrying out the mandates of Title VII, the Equal Employment 

Opportunity Commission (EEOC) was forced to define through the administrative rule-

making process what qualifies as “religious”.   The Commission looked to the Supreme 

Court’s rationale in its conscientious objector cases to arrive at a definition of “religious” 

that “include[s] moral or ethical beliefs as to what is right and wrong which are sincerely 

held with the strength of traditional religious views.”78  Arguably, this is the most 

encompassing definition of all, and possibly contrary to Court’s language in Yoder that 

said a “way of life” fails to constitute religion.  The EEOC definition does not even require 

                                                
 
76 Civil Rights Act of 1964, Pub. L. No. 88-352, §§701-716, 78 Stat. 241, 253-66 (codified at 42 
U.S.C. §§ 2000e-2000e-15 (2000)). 
77 Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, § 701(j), 86 Stat. 103 (1972) 
(codified at 42 U.S.C. § 2000e(j)). 
78 29 C.F.R. Section 1605.1 (2009).   
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the comprehensiveness of an “ultimate concern” as required by almost all of the circuit 

courts of appeal described above.  Of all the judicial approaches, only the Second Circuit 

view of religion would be considered similar. 

4.  Attempts to Define — Philosophies of Religion79 

 Since attempts by judges to define religion potentially run afoul of Establishment 

Clause prohibitions, non-jurisprudential interpretations of religion provide attractive 

bases upon which judges can then ground their legal opinions.  Usman notes that Paul 

Tillich, William James, and Emile Durkheim are three such religious thinkers that have 

significantly influenced how judges identify religion, with no possible greater influence 

than that of Tillich’s writings over the Seeger court. 

A.  Paul Tillich’s Philosophical Perspective 

 Describing Tillich as an eminent Protestant theologian, the Supreme Court in 

Seeger noted that Tillich "identifies God not as a projection ‘out there' or beyond the 

skies but as the ground of our very being."80  From Tillich’s “ultimate concern,” the Court 

arrived at a method for identifying non-traditional religions qualifying for protection under 

the First Amendment: 

And if that word [God] has not much meaning for you, translate it, and 
speak of the depths of your life, of the source of your being, [of] your 
ultimate concern, of what you take seriously without any reservation. 
Perhaps, in order to do so, you must forget everything traditional that you 

                                                
 
79 This section borrows heavily from Jeffrey Usman’s brief, yet illuminating, synopsis of the 
leading 20th century religious studies scholars that have influenced the courts.  See Usman, 
supra note 40. 
80 Usman, supra, note 40, at 194 (quoting United States v. Seeger, 380 U.S. 163, 180 (1965)). 
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have learned about God ... .81 
   

 Since the Court’s Seeger/Torasco reasoning no longer required a god or gods to 

constitute “religion,” Tillich’s “ultimate concern” basis for determining religious beliefs 

provided a reasonable substitute basis.  Reiterating the Seeger court, the Third Circuit in 

Malnak held that "one's views, be they orthodox or novel, on the deeper and more 

imponderable questions — the meaning of life and death, man's role in the Universe, the 

proper moral code of right and wrong — are those likely to be the most ‘intensely 

personal' and important to the believer.  They are ... ultimate concerns."82  

 When incorporating the teachings of Tillich into their definition of religion, it is 

unclear how deeply the courts understood Tillich’s philosophy of religion.  Tillich based 

his “ultimate concern” test upon a belief that all humans, inherent to their existence, need 

to be oriented to something beyond the finite realm and without this orientation there 

exists a gap in the individual’s conscience.83  For Tillich, Usman notes, “[a]n ultimate 

concern fills this gap — religion expressed through an ultimate concern cannot be 

avoided even by the most antagonistic opponents of god or gods.”84  Therefore, 

“everyone has a religion because everyone possesses and is possessed by an ultimate 

concern.”85   

                                                
 
81 United States v. Seeger, 380 U.S. 163, 187 (1965) (citing PAUL TILLICH, THE SHAKING OF THE 
FOUNDATIONS 57 (1948)). 
82 Malnak v. Yogi, 592 F.2d 197, 208 (3d Cir. 1979). 
83 Usman, supra note 40, at 197. 
84 Id. (citing PAUL TILLICH, DYNAMICS OF FAITH 1-2 (1957)). 
85 Id. 
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 Although still controlling today, the Seeger/Tillich “ultimate concern” test has its 

weaknesses, as noted by the alternative test set forth by Judge Adams in his Malnak 

concurrence.  Usman cites an oft repeated critique of the Tillich's analysis in that “people 

do not in this era, or perhaps any era, possess a unified sense of self. Consequently, 

they do not have a single ultimate concern, but rather a broad array of transitory and 

sometimes conflicting, important, though not ultimate, concerns.”86  How do courts 

uniformly evaluate whether a concern is “ultimate”?  A second complicating problem 

noted by Usman is that “if courts require this level of commitment for a non-traditional 

religion to be given religious status, whereas a nominal Christian, Jew, Muslim, Buddhist, 

or Hindu is considered per se protected under the First Amendment, then the courts 

essentially establish a preference for traditional over non-traditional religions.”87   A third 

potential challenge for courts utilizing the Seeger/Tillich approach would be the 

possibility of having to afford First Amendment protections to belief systems that 

radically shock the conscience.   

 When incorporating the thoughts of Tillich, courts have not delved into Tillich’s 

views of the demonic and the divine and their impact upon his definition of “ultimate 

concern.”  Tillich disagrees with human attempts to dichotomize good and evil with God 

only manifesting in the good sphere; rather, for Tillich, God is “both divine and demonic” 

and “both creative and destructive.”88  This does not mean that God is necessarily good 

or evil — “God exists beyond these finite constraints; God transcends our finite 
                                                
 
86 Usman, supra note 40, at 197. 
87 Id. at 217. 
88 Id. at 202 (citing PAUL TILLICH, DYNAMICS OF FAITH 14-15 (1957)). 
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perceptions of what is justice, truth, real love, compassion, etc.”89  Usman summarizes 

Tillich by stating that: 

For Tillich, God remains inexplicable; the closest humanity can get to 
know God is to say that God is qualitatively beyond the limits of people’s 
finite understanding.  God does not embody the qualities of goodness or 
even complete goodness.  God exists in an unconditioned state, which is 
fundamentally indescribable.  Therefore, when Tillich argues that God is 
“both divine and demonic,” he does not simply present the Old Testament 
God, which performs acts of creation and destruction.  God transcends 
these finite constraints.  For Tillich, God stands at a point where chaos 
and the void merge to become one unitary, absolute, infinite being: God is 
contradiction — everything yet nothing.90 

 
Based upon his views of God, Tillich’s “ultimate concern,” and therefore definition of 

religion,  cannot be based solely upon an individual’s apprehension of what they 

consider to be divine or sacred; rather, it is much broader and includes standing in 

apprehension of both the demonic and divine.91 

B.  William James’s Psychological Perspective 

 Theologian William James is the second writer to have significantly influenced 

the courts.  In his dissent in United States v. Ballard, Justice Jackson echoed James’s 

belief that religious faith is more a matter of emotional experience than of rational 

inquiry.92  He specifically notes that "William James, who wrote on these matters 

[religion] as a scientist, reminds us that it is not theology and ceremonies which keep 

                                                
 
89 Id. at 202-03. 
90 Id. at 203 (quoting PAUL TILLICH, DYNAMICS OF FAITH 16 (1957)). 
91 Id. 
92 United States v. Ballard, 322 U.S. 78 (1944) (Jackson, J., dissenting) (The Could held that the 
question of whether the defendants believed their religious claims should not have been 
submitted to a jury in a case of alleged fraud.  Justice Jackson dissented because he believed 
that the case should have been dismissed as an improper investigation into religious belief). 
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religion going. Its vitality is in the religious experiences of many people."93  This internal, 

psychological, and individualistic definition of religion differs slightly, but is consistent 

with, Tillich’s ultimate concern.  Once again, one must view the impact of the beliefs on 

the individual to determine if they reach the import of religion.  In addition to Justice 

Jackson, James influenced the Second Circuit Court of Appeals, which defined religion 

as "the feelings, acts, and experiences of individual men in their solitude, so far as they 

apprehend themselves to stand in relation to whatever they may consider the divine."94  

As with the Seeger and Malnak courts, the Second Circuit finds the existence of a god or 

gods unnecessary, but instead focuses upon the divine.  Usman notes that 

“[c]onsequently, the Second Circuit broadly construes divinity, while looking for an 

intense psychological reaction to the divine.”95  

C.  Emile Durkheim’s Sociological Perspective 

 Sociologist Emile Durkheim takes a similar approach to James and defined 

religion as “a unified system of beliefs and practices relative to sacred things, that is to 

say, things set apart and forbidden — beliefs and practices which unite into one single 

moral community called a Church, all those those who adhere to them.”96  Durkheim is 

distinguished from Tillich by requiring a distinction between the sacred and the profane 

                                                
 
93 Id. at 93. 
94 United States v. Sun Myung Moon, 718 F.2d 1210, 1227 (2d Cir. 1983) (citing WILLIAM JAMES, 
THE VARIETIES OF RELIGION 31 (1910)); see Patrick v. LeFevre, 745 F.2d 153, 157 (2d Cir. 1984) 
(citing WILLIAM JAMES, THE VARIETIES OF RELIGIOUS EXPERIENCE 32 (1910)). 
95 Usman, supra note 40, at 195. 
96 Id. at 204 (quoting Emile Durkheim, The Elementary Forms of the Religious Life 47 (1915)). 
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to establish the existence of “religion.”97   For James and Durkheim, religion is based 

upon a pursuit of good as opposed to evil.   “The group that is pursuing the demonic and 

not the divine, the profane and not the sacred,” therefore, “would simply not be religious, 

regardless of their good morals or ethics.”98 

 In developing the third prong of his test for religion in his Malnak concurrence in 

which the presence of external/formal ritualistic elements are significant indicia of 

religious status, Judge Adams references Durkheim’s finding that “[t]he really religious 

beliefs are always common to a determined group which makes profession of adhering 

to them and to practicing rites connected with them . . . . In all history, we do not find a 

single religion without a Church.”99  Reliance upon Durkheim's belief that religion implies 

community will lead courts to look for external and formal manifestations of belief, rather 

than an internal one, which is inverse to the views of Tillich and James.100 

D.  Clifford Geertz’s Anthropological Perspective 

 Noted scholar Talal Asad cites the Geertz definition "[as] perhaps the most 

influential, certainly the most accomplished, anthropological definition of religion to have 

appeared in the last two decades."101   Geertz defined religion as "(1) a system of 

symbols which acts to (2) establish powerful, pervasive, and long-lasting moods and 

                                                
 
97 Id. (also noting that Mircea Eliade, a Romanian religious studies scholar, shared the views of 
Durkheim). 
98 Id. 
99 Malnak v. Yogi, 592 F.2d 197, 209 (3rd Cir. 1979) (Adams, J., concurring) (quoting EMILE 
DURKHEIM, THE ELEMENTARY FORMS OF THE RELIGIOUS LIFE 43-44 (1915)). 
100 Usman, supra note 40, at 196. 
101 Talal Asad, Anthropological Conceptions of Religion: Reflections on Geertz, 18 MAN 237 
(1983). 
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motivations in men by (3) formulating conceptions of a general order of existence and (4) 

clothing these conceptions with such an aura of factuality that (5) the moods and 

motivations seem uniquely realistic."102  This focus on external manifestations is 

consistent with Durkheim’s perspective on religion.  In its simplest sense, religion scholar 

Barbra Barnett notes that Geertz “defines religion as a cultural system.  In other words, 

he examines religion in relation to the particular social context in and through which 

religious phenomena are manifest.”103  The system of symbols serve as religious cultural 

patterns that “are models for and models of reality.”104  Professor Kevin Schilbrack 

restates these models as providing “an authoritative way of life by showing that the way 

of life is in fact authorized by the way things are.”105  Geertz’s definition of religion, 

according to Barnett, “provides a means to include a humanistic dimension to the 

definition of religion without investing the definition itself with particular convictions about 

the human condition.”106  To summarize Geertz, a value system is a religious one “if and 

to the extent it relates to a comprehensive order of reality.”107 

 On Geertz’s definition, legal scholar James Donovan bluntly notes that “[d]espite 

its intellectual attractiveness, however, it provides a practically useless standard by 

                                                
 
102 CLIFFORD GEERTZ, THE INTERPRETATION OF CULTURES 90 (1973). 
103 Barbra Barnett, Twentieth Century Approaches to Defining Religion: Clifford Geertz and the 
First Amendment, 7 U. MD. L.J. RACE, RELIGION, GENDER & CLASS 93, 110 (2007). 
104 Id. at 113 (emphasis in original). 
105 Kevin Schilbrack, Religion, Models of, and Reality: Are We Through with Geertz?, 73 J. OF THE 
AMERICAN ACADEMY OF RELIGION 429, 432 (2005) (emphasis in original). 
106 Barnett, supra note 103, at 117. 
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which to identify religion.”108  Donovan faults Geertz for “never tell[ing] us how to 

recognize [religion] in the field. How, for instance, are we to know whether golfing is or is 

not ‘symbolic of transcendent truths,’ or whether church attendance is ‘truly automatic or 

merely conventional?’"109  Ironically, despite its glaring weaknesses, Donovan concludes 

that Geertz’s functional approach “appears as the most workable definition examined 

thus far”110 and this view is also shared by Barnett who, despite her belief that Geertz’s 

approach is not always true or of universal applicability, finds that his definition offers a 

useful framework that may avoid some of the pitfalls that courts have encountered.111  By 

considering one’s ethos religious, Geertz presents by far the most inclusive definition of 

religion — one that would likely lead to significant Establishment Clause conflicts if 

applied liberally.  In many respects, Geertz’s approach parallels the “way of life” 

standard the Supreme Court sought to avoid in Yoder. 

 Although judicial application of a framework to identify religion has been 

inconsistent, Usman notes five common themes to these Free Exercise Clause 

adjudications: 

First, a broad declaration is made that religion may exist without any 
formal external or communal signs of traditional religions such as formal 
services, ceremony, presence of clergy, structure or organization, 
propagation efforts, holidays being observed, and other similar activities. 
Second, courts refuse to allow religion to become a limitless self-defining 
category or classification. Third, courts consider the sincerity of the 
religious belief of the party, which is sometimes termed the devotional 

                                                
 
108 James M. Donovan, God is as God Does: Law, Anthropology, and the Definition of “Religion,” 
6 SETON HALL CONST. L.J. 23, 89 (1995). 
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component of the definition of religion. Fourth, the courts look to 
communal and external elements as proof of the sincerity of the person's 
belief. Fifth, even if this belief is sincerely held, many courts include these 
external and communal elements as factors in determining whether the 
belief is religious.112  
 

Unfortunately, Usman’s summary is more a scorecard than framework.  What it does 

show is the remarkable complexity and nuance involved when determining what 

constitutes religion.  Returning to the subject of this research, if leading scholars and 

jurists have not been able to agree on a framework, what chance does a supervisor have 

when presented with the the otherwise secular actions of an employee to which the 

employee claims are “religious” undertakings?  

5.  New Models of Religion 

 Tests or models are attractive to courts because they offer perceived objectivity, 

and can facilitate consistent outcomes.  The definitions of religion by Tillich, James, 

Durkheim, and Geertz described above are all illuminating and logically sound; however, 

they could all pose challenges to utilization as a test for evaluating whether a given set of 

beliefs are religious.  Application of these sociological definitions could be viewed as 

highly subjective.  Although several scholars have attempted to draw closer to the 

objective, there is unlikely to be any framework that has purely objective criteria and 

does not discriminate against non-traditional religions.  The following is a sampling of 

some of the more promising models. 

A.  From the Claimant’s Perspective 
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 Not satisfied with the Seeger Court’s “ultimate concerns” test, constitutional 

scholar Jesse Choper provides an alternative approach.  Choper notes that Tillich’s 

writings were “directed at theologians and lay believers, not lawyers” and “[t]o extract 

from them the phrase, ‘ultimate concerns,’ and instruct judges to apply it as a legal 

formula seriously underestimates the subtlety of Tillich’s thought and overestimates the 

theological sophistication of the participants in the legal process.”113   Choper finds the 

resulting “ultimate concern” test unworkable and impractical because ultimate concerns 

“may relate to such matters as science, politics, economics, social welfare, or even 

recreation — all staples of normal government regulation.”114  For Choper, this belies the 

justification for the religion clauses in that religion was to encompass those matters 

where the government was incompetent to interfere.115  Such an over-inclusive definition 

presents the legal process “with the difficult task of determining what an ‘ultimate 

concern’ really is and how ‘ultimate’ it must be to qualify as religious.”116  For Choper, a 

workable definition of “religion” fulfills several criteria.  It should: 

• Include those experiences and aspirations traditionally considered 
“religious,” 
 

• Be sufficiently capable of encompassing non-traditional beliefs, 
 

• Avoid, to the extent possible, intrusive examinations into the claimant’s 
thoughts/actions, and 
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• Prevent privileging certain values in the lawmaking process simply 
because of religious origins.”117 

 
Ultimately, Choper desires a definition that specifically and understandably explains 

constitutional boundaries to produce uniform results, “thus limiting opportunities for 

arbitrary decisions by parochial, biased, or intolerant judges and juries, and providing for 

meaningful appellate review.”118 

 In formulating his definition, Choper relies upon his constitutional interpretation of 

the justification for free exercise protections, which he finds was based upon a belief that 

the commands of religious belief have unique significance to the believers; thereby, 

making it “particularly cruel for the government to require the believer to choose between 

violating those commands and suffering meaningful temporal disabilities.”119  From this 

baseline understanding, Choper developed his “extratemporal consequences” criterion, 

“which does not focus on the intensity of conviction with which the beliefs are held but 

rather on the perceived repercussions of their violation.”120  An “extratemporal 

consequence,” for Choper, results when an action taken pursuant or contrary to the 

dictates of a person’s beliefs extend in some meaningful way beyond the individual’s 

lifetime.121  To illustrate his test, Choper uses the example of two military service 

conscientious objectors — one based upon deeply held moral convictions against killing 

and another based upon a belief that killing will subject his soul to eternal damnation.  
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Both will experience significant temporal harm if forced to kill, but the threat of eternal 

damnation presents extratemporal consequences that result in even greater harm.  The 

individual with the moral objection, though arguably possessing an ultimate concern, 

would not be exempt from rationally-based government action; whereas, the second 

individual faces harm in the extratemporal realm for which, Choper believes, the Free 

Exercise Clause was meant to protect.122 

 Kent Greenawalt challenges Choper’s test and asserts that the “apparent clarity 

and simplicity of Choper’s standard quickly evaporates and its deeper difficulties emerge 

if one briefly surveys the variety of beliefs that practicing Christians have about 

extratemporal consequences.”123  Most damning to Choper’s argument, Greenawalt 

notes, are those religions that provide for absolving of sins prior to death, which removes 

the threat of extratemporal punishment.124  Even trickier is the status of those belief 

systems where there either is no afterlife or, if one exists, it does not encompass 

punishment or reward.  An additional challenge posed to judges would be determining 

whether the claimant truly believed in a nexus between the act taken or not taken and 

the resulting effects in an afterlife.125  Finally, of note by Greenawalt, would be the 

difficulty in applying Choper’s model to practices uniformly considered religious, but not 

resulting in extratemporal consequences if not followed.  As an example Greenawalt 

cites the use of wine for communion — though few would believe the substitution of 

                                                
 
122 Id. at 598. 
123 Kent Greenwalt, Religion as a Concept in Constitutional Law, 72 CALIF. L. REV. 753, 803 
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grape juice would damn their soul, most would agree that communion ceremony 

deserves free exercise protections.126 

 Constitutional scholar Bette Evans shares Greenawalt’s concern regarding how 

religious practices fit into these models and she finds that “[j]ust what constitutes a 

religious practice is, if anything, more problematic than ascertaining what is a belief.”127  

Supporting her contention, she cites several secular practices (i.e., not mandated by 

religious doctrine) that are significantly influenced by religious teachings.  “For example, 

Catholic preference for parochial school education and Amish preference for vocational 

education for teenagers are matters of sufficient religious significance as to raise free 

exercise claims, even though they are not ceremonial activities.”128  The issue becomes 

whether any actions motivated by religious conviction take on the identity of religious 

practice deserving of free exercise protections, which goes to the heart of the example 

presented at the outset — can the refusal to perform ministerial government acts be 

protected activity if motivated by religion? 

 Professor Greenawalt takes an analogical approach to defining religion that 

determines “whether questionable beliefs, practices, and organizations are religious by 

seeing how closely they resemble what is undeniably religious . . ..”129  For Greenawalt, 

looking more to content is “preferable to a judicial search for the essential characteristics 
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of religion.”130  At first blush, Greenawalt, as with Choper’s reasoning, presents an 

attractive framework; however, it, too, falls short as an objective test.  Primarily, it is 

profoundly biased in favor of traditional religions.  Few courts need assistance evaluating 

belief systems that are analogous to traditional religions; rather, they need a framework 

for the hard cases that deserve free exercise protections. 

 For James Donovan, the definition of “religion” is “any belief system which serves 

the psychological function of alleviating death anxiety.”131  Although simple in design, 

upon reflection, it appears to address many of Choper’s and Greenawalt’s shortcomings, 

while avoiding the overbreadth of Seeger/Tillich.  Regarding Choper, it subsumes the 

“extratemporal consequences” analysis, but does not eliminate those without a belief in 

the afterlife from coverage.  It is consistent with Greenawalt’s analogical approach, as 

most traditional religions have sought to assuage death anxiety in some form.  Last, it 

addresses the primary weakness of the “ultimate concern” test by tying the evaluation to 

death anxiety, which, arguably, goes to the contemplation of our very existence and is 

quite transcendent. 

C.  The Government Actor Perspective 

 With a somewhat unique approach to the question of what constitutes religion, 

law professor Jay Wexler defines religion from an Establishment Clause perspective.  

For Wexler, “the right analysis for the question would ask whether the concept, practice, 

or belief in question sounds in religion rather than in some other area of intellectual 
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inquiry, such that government promotion of the concept would be understood by a 

reasonable person as an advancement or endorsement of religion.”132  Wexler’s 

definition is a response to challenges posed by recent adjudications related to to the 

teaching of intelligent design (ID).133  He notes that ID theory is not a religion under any 

of the tests presented above “because it is an isolated teaching rather than a 

comprehensive belief system.”134  Wexler posits that “a different test must apply when 

the question is whether some concept, practice, or belief in isolation is religious, as 

opposed to whether some broader and more integrated belief system constitutes a 

religious belief as a whole.”135   

 For future scholars, ID theory presents an excellent test for any model of religion.  

It does not encompass an ultimate concern, has no external trappings of religion, and 

the failure not to be taught the theory does not likely generate extratemporal 

consequences.  The federal court, however, did find it to be a restatement of creationism 

theory; which has been found to be religious belief.  Nowhere in ID theory does it 

reference God as creator, but almost no one believes the “intelligent designer” could be 

anything but a God; thereby creating the Establishment Clause conflict when taught in 

public schools.  Although neither claiming to be theologically-based, nor meeting any of 

the definitions of religion noted above, ID theory necessarily implies religion to almost all 
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rational observers.  To scholars of religion, it is just the latest example of the incredible 

complexity to the concept of religion. 

 Once again, an initially attractive model becomes less so after further analysis.  

Within the context of a Free Exercise challenge involving a non-traditional religion, 

utilizing Wexler’s Establishment Clause perspective would likely be useful.  In more 

extreme cases where the conduct being prohibited appears too attenuated from religious 

belief or practice to qualify for free exercise protections, the Establishment Clause 

analysis may in fact rescue the claim.  As an example, consider a group of employees 

claiming that Alcoholics Anonymous (AA) was their religion and seeking various religious 

accommodations for meeting purposes.136  Since several federal courts have found 

Establishment Clause violations related to government support of AA,137 this conclusion 

that AA constituted religion in the Establishment Clause context would be highly 

persuasive that AA should also be considered a religious practice within the Free 

Exercise context.  But for the Establishment Clause violation, though few would typically 

associate an AA meeting as a religious practice mandating accommodation.  This 

hypothetical raises a second debated issue related to defining religion for constitutional 

                                                
 
136 For purposes of this example, discussion of whether alcoholism is a disability subject to 
accommodation under the Americans with Disabilities Act will not be addressed. 
137 See Rebecca French, Shopping for Religion: The Change in Everyday Religious Practice and 
its Importance to the Law, 51 BUFF. L. REV. 127, 184-87 (2003) (discussing how courts have 
treated AA as religion and citing Alexander v. Schenk, 118 F.Supp.2d 298 (N.D.N.Y., 2000); 
Rauser v. Horn, 43 Fed.Appx. 523 (Table) (3rd Cir. 2002); In re Garcia, 108 Wash.App. 1053, 
2001 WL 1338424 (2001); DeStefano v. Emergency Hous. Group, Inc., 247 F.3d 397 (2d Cir. 
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purposes, and that is whether there should be separate definitions of religion for each 

religion clause.138 

 Professors Eisgruber and Sager believe they have established “a morally 

attractive, textually plausible reading of the Constitution which not only does not require 

us to define ‘religion’ but which treats the refusal to do so as a crucial virtue.”139  For the 

authors, “the idea that you must be able to define religion in order to defend religious 

liberty rests on a mistaken understanding of religious freedom, and more narrowly, of the 

normative thrust of the Religion Clauses of the Constitution.”140  According to Eisgruber 

and Sager, what matters is not the religious or nonreligious character of the beliefs or 

practices, but rather “the discriminatory, disparaging, or exclusive character of the 

government's reasons for action.”141  The authors interpret the Free Exercise Clause as 

“aimed at prohibiting a certain kind of vice historically related to religious persecution, 

rather than as aimed at protecting religion per se. . .. ‘142  Whereas Wexler looks for the 

indicia of government endorsement to determine if the beliefs and/or practices are 

religious in nature, Eisgruber and Sager seek the indicia of disparate treatment.  If no 

discriminatory animus, then there is no need for a religious exemption. 

 Eisgruber and Sager analogize their approach to the Religion Clauses with the 

manner in which the free speech doctrine has been adjudicated; explaining that: 

                                                
 
138 Identifying religion is a difficult enough endeavor without wading into the two definitions 
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The fact that a law targets speech or writing ("the press") is neither a 
necessary nor a sufficient condition for finding a violation of the First 
Amendment's Speech and Press Clauses. Like the Religion Clauses, 
those Clauses target a particular form of government misconduct, namely, 
censorship, especially (though not exclusively) viewpoint discrimination. 
That is why many people would consider laws against flag-burning as 
paradigmatic First Amendment violations even though they involve neither 
speech nor press, and why few people regard reasonable copyright 
regulations as First Amendment violations even though they manifestly 
and significantly limit what people can say and print.143 

 
This comparison raises interesting issues because the Speech and Press Clauses have 

mostly been viewed as negative freedoms subject to reasonable constraint.  Even 

though the Free Exercise Clause is an equal part of the First Amendment, most would 

argue that it is a positive freedom that trumps most neutral government regulation.  This 

popular perception triggered a significant backlash to the Supreme Court’s decision in 

Employment Division v. Smith144 in which Justice Scalia found that there is no free 

exercise exemption to the application of a neutral, generally applicable law.  Although 

Eisgruber’s and Sager’s approach to determining free exercise violations is likely the 

most workable for courts, it would exclude many instances of practices and beliefs that 

are currently exempted on religious grounds.  Removing free exercise coverage, 

although theoretically sound, would not be accepted by many and would likely result in 

legislative “fixes.” 

D.  Mitchell’s Challenge 
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 The final possible model for determining whether “religion” is truly at issue is 

provided by religion scholar Joshua Mitchell who challenges the applicability of certain 

terms used by social scientists when describing religious experience.  He finds that: 

. . . the two families of terms by which religious experience is 
comprehended today—“preference” and “choice,” on the one hand; and 
“value” and “identity,” on the other hand—are inadequate.  Each arises 
out of a particular tradition, seeks to solve a certain set of problems, and 
in the course of doing so comprehends religious experience as if it is 
something other than what it is: namely, religious experience.145   

 
To Micthell, these terms “obscure rather than illuminate religious experience” and social 

scientists must begin “comprehending religious experience in its self-stated idioms,” 

which occurs prior to translation in the above terms.146 

 Mitchell presents a simple, yet attractive conception of religious experience by 

dividing human existence into three conditions.  The first condition is that of self-

satisfaction, where man fixes his gaze upon the horizon and moves forward in an 

“unmoved” state, which Mitchell characterizes as “attending to the world.”147  Religious 

experience, or when “man is moved,” occurs “above” and “below” the experience of self-

satisfaction.  Humility is what Mitchell describes as the lower condition.  “Humility has as 

its reference a ‘world’ that has disappeared before man’s eyes, and to which he can 

never fully return.  Humility involves stumbling to the dust, and losing one’s way.”148  The 

upper condition, exaltation, involves having one’s gaze lifted above the horizon and 
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drawn into a communion with God.149  Mitchell’s conception of religious experience 

“always involves a movement of the soul and an interruption of ‘the world.’”150 

 From this definition of “religious experience,” Mitchell sets forth his explanation 

for why much of the current vernacular of religion is inappropriate.  He places the four 

disputed terms in two families based upon their usage — preference/choice reflecting an 

eighteenth century usage and value/identity resulting from the modern liberalism 

perspective.  In order, Mitchell first notes that religious experience cannot be understood 

as a preference because “the God who stands before man is not among the plurality of 

scalar objects among which he prefers this over that;” explaining that religious 

experience pertains to the Creator who is the source of, but not among, that plurality.151  

Second, religious experience cannot be understood as a choice because, Mitchell notes, 

“man does not choose God, but rather the other way around: God chooses man, by 

moving him either toward humility or toward exaltation.”152  Preference and choice are 

used in decreasing frequency to describe religious experience; whereas Mitchell’s 

second pairing, value/identity, still predominates. 

 Arguably, value and identity could be used to paraphrase Tillich’s “ultimate 

concern.”  Although Mitchell notes that value “is comprehensive and constitutive and 

pertains to man's search for meaning in a world,” it is not synonymous with religious 

experience because it:  
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. . . supposes already the impossibility of religious experience, of humility 
or exaltation of the sort in which man is moved, toward and by God.  
"Value" has as its correlative, "meaning."  Religious experience has as its 
correlative, God.  The chasm between "value" and religious experience 
cannot be bridged by supposing the commensurability of "meaning" and 
religious experience.  To speak of "religious values" is to speak 
incoherently, since a "value" is something that man has as his own.  But 
religious experience reveals that man, truly, has nothing of his own, that 
God is the Author of all things, and that man's relationship to the created 
world is that of steward, not owner.  "Value" is affirmative with respect to 
man; religious experience is deferential with respect to God.153 

 

Returning to Mitchell’s conditions of existence, he notes that identity provides a “world” in 

which man exerts a measure of control and, since religious experience cannot be a 

“world,” it cannot equate with identity.154  “When man is moved through religious 

experience,” Mitchell notes, “the self-same of ‘identity’ fails to comprehend the state of 

affairs in which man finds himself. Insofar as man has religious experience, he does not 

have an ‘identity.’"155   

 Mitchell makes a compelling argument against continued use of 

preference/choice and value/identity to describe religious experience.  According to 

Mitchell, these four terms “were generated to understand specific problems.  As new 

problems arise, they must be seen as the historically contingent terms that they are, so 

that more adequate terms can be developed.”156  Frustratingly, Mitchell offers no such 

suggestions. 

6.  Summary 
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   This brief summary has attempted to show the divergent perceptions of religion 

and the obstacles to developing an overarching definition.  Commentators have argued 

for both broad and very narrow definitions of religion — some persuasively, others less 

so.  One such author advocating for a broad definition is Daniel Seeger, the petitioner 

that prevailed before the Supreme Court.  In his own words:   

 An expansive definition of religion such as is supported here may, 
at first blush, seem to increase these difficulties by drawing into the 
sphere of First Amendment jurisprudence many issues which a narrower 
definition of religion would allow us to dismiss as "merely secular, 
philosophical or personal" matters — matters subject to simple majority 
rule.   
 
 But in the end, we must acknowledge that reticence about defining 
religion at all, or trying to define it very narrowly, will not make disappear 
the difficulties which ensue from imposing the invisible and unprovable 
religious certainties of some citizens on other citizens who do not agree 
with them. Contemporary extremists in several faiths, some of whom 
occupy high public or ecclesiastical offices and others who come from the 
radical fringes, have brought disrepute on religion and have elevated the 
sensitivity of substantial portions of the population to their right not to be 
tyrannized by those acting on the basis of unprovable propositions which 
they do not share. To shrink from precision and boldness regarding the 
true scope of these issues only accelerates our momentum towards a 
constitutional crisis.157 
 

Professors Eisgruber and Sager provide the counterpoint to Seeger, et al., by 

questioning whether a definition is even needed.  The authors note that: 

People want constitutional jurisprudence to affirm the value of their 
religious practices or of their conception of public life and the symbols that 
attach to it.  But the point of the Religion Clauses is not to affirm (or deny) 
the value of religious practices, any more than the point of the Free 
Speech Clause is to affirm (or deny) the value of flag burning.  The point 
of the Religion Clauses is instead to prohibit the government from 

                                                
 
157 Daniel A. Seeger, Reconciling Religious Faith and Democratic Practice: The Problem of the 
Elusive Definition of Religion, 84 NORTH DAKOTA L. REV. 98, 108-09 (2008). 



 
 
 
 
 
 
 
 

54 
 
 

showing the kinds of favoritism historically associated with religious 
persecution, and any doctrine that would involve courts in affirming (or 
denying) the value of religious practice would compromise rather than 
advance that purpose.158 

 
The only definitive guidance that all parties would likely embrace is that set forth by 

Jeffrey Usman who advocates: “1) adherence to equality as a guiding interpretive 

principle; (2) employing the definition in a consistent manner; and (3) being cautious but 

not so frightened that the courts retreat to so vague a definition that the term religion 

loses its meaning.”159 

 Much of the above discussion has been a theoretical exercise that, though 

insightful, still yields no clear guidance to the courts or, more importantly, the supervisors 

that would be asked to implement any expanded forms of religious accommodation.  

Adding to the challenge of limited guidance, is the reality that religion is evolving faster 

than the ability to define it.  To illustrate, the Pew Forum on Religion & Public Life found 

in a 2009 survey that large numbers of respondents engaged in multiple religious 

practices that blended diverse religious traditions.  Examples of this “blending” included 

Protestants and Catholics adopting tenets of Eastern religions and New Age Spirituality 

such as reincarnation (20% of Protestants and 28% of Catholics), spiritual energy in 

objects (20%/29%), astrology (21%/29%), and even belief in the “evil eye” in that curses 

or spells can be cast (16%/17%).160  As this trend continues, it will become increasingly 

difficult for supervisors to understand their accommodation obligations.  For example, 
                                                
 
158 Eisgruber and Sager, supra note 139, at 834-35. 
159 Usman, supra note 40, at 223. 
160 Many Americans Mix Multiple Faiths: Eastern, New Age Beliefs Widespread, Pew Forum on 
Religion & Public Life 7-8 (December 2009). 
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can a supervisor argue that there is no duty to accommodate a self-professed Catholic’s 

request to attend the religious ceremony of another religion; especially if the 

practice/obligation conflicts with the teachings of the Catholic religion? 

 In addition to the challenges posed by the blending of various religious traditions, 

lies the attempt to expand the penumbra of “religious” to cover increasingly attenuated 

discrete acts.  Two recent court decisions illustrate this point.  The first arises out the 

Delaware State Supreme Court where an ex-wife appealed the decision of a family court 

judge to not include her church tithing as an expense reducing her ability to pay alimony.  

The family court judge reduced her tithing allowance from $1,000 to $100 and the 

supreme court found that this reduction did not interfere with her free exercise of 

religion.161  Though the outcome resulted in no First Amendment violation, the religious 

free expression issue was nonetheless justiciable — utilizing public resources and 

delaying resolution.  A second recent example of asserting the religiousness of 

otherwise non-religious acts arises out the U.S. Eastern District Court of Pennsylvania.  

The plaintiffs in Chosen 300 Ministries, Inc. challenged a Philadelphia city ordinance 

that, though allowing praying and preaching to the homeless in city parks, it prohibited 

the distribution of free food (instead, for sanitary purposes, the city required distribution 

from indoor locations).162  The court agreed with the plaintiffs that the practice of outdoor 

food sharing was a form of religious worship and that forcing such a practice indoors 

was a substantial burden to religious free expression.  By allowing the continued 
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preaching and praying in the parks (arguably, a potential Establishment Clause 

concern), the city did not see a substantial burden on religious expression by forcing the 

food distribution indoors.  The court, however, specifically noted that handing out food 

and preaching are not different when it comes to defining religious activity, and that there 

is no order of precedence that make one action/belief more religious than the next.  

Once again, supervisors are presented with a difficult situation when having to determine 

whether an employee’s accommodation request is mandated or permissive.  The next 

section will show how the injection of politics makes this determination even more 

difficult. 

C.  Religion & Politics 

 As if agreeing on a theological definition of religion was not difficult enough, the 

effects of ideology further complicates the analysis.  This section attempts to explain 

how, and under what circumstances, normally political speech can be viewed as 

religious and, therefore, possibly subject to free expression protections.  Since this 

phenomenon has only been significantly observed within conservative Christian 

congregations, they will be the focus of the discussion and will be collectively referred to 

as the “Christian Right” (CR).163  This does not imply that such a phenomenon cannot 

exist within the religious left; only that such observations have not been made. 

                                                
 
163 CLYDE WILCOX AND CARIN LARSON, ONWARD CHRISTIAN SOLDIERS: THE RELIGIOUS RIGHT IN 
AMERICAN POLITICS 6 (2006). Clyde Wilcox and Carin Larson refer to the same collective as the 
“Christian Right”, but they note that others have used “religious Right” or “Christian Conservative”.  
Some have objected to the term “religious Right” for fear that it implies that its members are 
outside the political mainstream, while others reject “Christian Conservative” for implying a strong 
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57 
 
 

 One possible explanation for the preponderance of CR politico-religious 

assimilation could be that morality issues, which are the preponderant topics for 

assimilation, are more commonly associated with the CR rather than the religious left.  

Supporting this premise, authors Lee Ross, Yphtach Lelkes, and Alexander Russell 

recently found that both liberals and conservatives appear to project their own political 

ideology onto the teachings of Jesus; resulting in liberals finding fellowship and caring to 

be more important aspects of the Gospel than personal morality, while conservatives 

believing the opposite.164  Within the context of this study, it becomes more 

understandable from these results why instances of refusing to perform assigned duties 

is more likely to arise with CR employees as opposed to religious left employees.  Since 

government action is likely to be more aligned with social services, it is likely to be more 

consistent with the values of the religious left employee; whereas, this same social 

service construct is more likely to run afoul of CR notions of morality — necessitating the 

CR employee’s desire to abstain from furthering “immoral” conduct. 

 A belief in limited government presents a second possible reason that CR, rather 

than religious left, employees would object, on religious grounds, to furthering a specific 

government activity.  For members of the CR, this conviction is justified in Biblical terms 

making it seem like their Christian duty to limit government.165  Author Ryan Messmore 

                                                
 
164 Lee Ross, Yphtach Lelkes, and Alexander Russell, How Christians reconcile their personal 
political views and the teachings of their faith: Projection as a means of dissonance reduction, 
109 PNAS 3616 (2012) (These results are taken from the slightly less than half of the population 
that did not answer “equally-weighted”). 
165 From a Catholic and Jewish political theologian perspective, see Allan Arkish, Conservative 
Political Theology and the Freedom of Religion: The Recent Work of Robert Kraynak and David 
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of The Heritage Foundation, a noted conservative think tank, conveys the heart of 

theonomist and neoconservative beliefs in a recent, succinct twelve-page essay.166  

Consistent with neoconservative governance, his paper notes that role of government 

should be limited to a use of legitimate force to defend right, and “provide conditions of 

justice in which local associations can exercise the authority that rightly belongs to 

them.”167  For Messmore, the needs of citizens should not be met by the government.  

Rather, “the fundamental institutions of family and religious congregations, as well as 

other communities of civil society, [can] provide more personal, humanizing, holistic, and 

compassionate care, [and] they can better engender the trust and responsibility required 

for citizens to fulfill their moral obligations to each other.”168  One could argue that the 

moralistic legislation promoted by the CR contradicts their belief in limited government; 

however, the CR actually views this type of government intervention as a necessary 

foundation for local community action in lieu of government intervention.  Messmore 

notes that “[b]ecause law by its very nature concerns moral judgments, a government 

that stands under the rule of law presupposes the existence of a moral order, expresses 

                                                                                                                                            
 
Novak, 37 POLITY 82 (2005).  Catholic theologian Robert Kraynak rejects liberalism in favor of 
“limited government under God.”  Id. at 92.  For a popular culture depiction of neoliberal CR 
themes, see Andrew Strombeck, Invest in Jesus: Neoliberalism and the Left Behind Novels, 64 
CULTURAL CRITIQUE 161 (2006).  “The Left Behind books validate the desiring structures of both 
consumption and markets; Jesus is a good investment,with the ultimate payoff. In supporting 
neoliberalism,the books demonstrate the Right's successful fusion of corporate capitalism and 
social conservatism.”  Id. at 184. 
166 RYAN MESSMORE, A MORAL CASE AGAINST BIG GOVERNMENT: HOW GOVERNMENT SHAPES THE 
CHARACTER, VISION, AND VIRTUE OF CITIZENS, FIRST PRINCIPLES SERIES, THE HERITAGE FOUNDATION 
(February 27, 2007). 
167 Id. at 12. 
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the social concept of that order, and in turn encourages the fundamental moral principles 

of a society, particularly regarding justice.”169 

 Law professor Anthony Cook describes how the events of 9/11 provide insight 

not only into how the CR can become politicized, but also how they can become highly 

partisan.170  One of Cook’s characteristics of conservative evangelicalism is its desire to 

Christianize the public domain and shape government within the revealed will of God.  

Cook, too, sees the CR as viewing secularization “as a devil-inspired attempt to make 

God irrelevant to contemporary American life” and that the CR should work toward 

stopping and repealing the “secular agenda.”171  To accomplish this realignment, Cook 

sees the CR utilizing a three-tired approach to political activity: 

The first tier is a grassroots political mobilization achieved through 
organizations like the now defunct Moral Majority and the Christian 
Coalition; the second is a project of mass re-education achieved through 
conservative Christian and secular media like Pat Robertson's CBN, Fox 
News and Rush Limbaugh's talk radio; the third tier consists of a top shelf 
intelligentsia situated in institutions like the Heritage Foundation, the Cato 
Institute and other think tanks and universities around the nation focused 
on developing a conservative policy agenda and global strategy of 
implementation.172 
 

It appears that the CR perspective provides the underpinnings for political mobilization 

and partisan alignment.  

 The CR political perspective is heavily influenced by clergy and fellow 

congregants.  Professors Wald, Owen, and Hill studied the political cohesion of churches 
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to explain how some churches can develop an almost complete identity with a political 

party or issue position.173  The authors explored three theories of political cohesion — 

social cohesion, social identification, and cognitive style — and they found that traits of 

all three theories exist within “strong” churches, such as those comprising the CR.  

“Accustomed to taking the church as the authoritative interpreter of the word of God, 

they regard its political pronouncements as an extension of divine mandates and respect 

them accordingly.”174  Of great significance to this study, the authors note that this 

melding “legitimizes political action by conservative religious groups and simultaneously 

endows the political norms with a transcendent quality.”175  This trait makes the CR quite 

exceptional — liberal churches that value skepticism, tolerance, and open-mindedness, 

have great difficulty demanding acceptance of the church as an authoritative guide in 

secular matters.  This propensity toward political cohesiveness has greatly facilitated the 

CR union with conservative politics.176 

 So why did the CR coalesce around conservative politics?  Professors Steven 

Brint and Seth Arbrutyn have updated the research on the five competing explanations 

— religiosity, moral standards traditionalism, gender and family ideology, class culture, 

                                                
 
173 Kenneth D. Wald, Dennis E. Owen, and Samuel S. Hill Jr., Political Cohesion in Churches, 52 
J. OF POLITICS 197 (1990). 
174 Id. at 211. 
175 Id. 
176 For an explanation of how political ties have shifted from religious affiliation to orthodoxy, see 
Geoffrey C. Layman, Religion and Political Behavior in the United States: The Impact of Beliefs, 
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and cultural geography — for the alignment.177  The authors find that membership in a 

particular religious tradition does not predict conservative attitudes; rather, “[l]ow-

education levels, moral traditionalism, religiosity and male-dominant gender role 

attitudes are the proximate causes of conservative political attitudes.”178  Of those 

variables, moral standards traditionalism (i.e., the belief in one “right” way to live one’s 

life), demonstrated the most consistent and generally strongest effects.179  This being the 

case, it is not surprising that the CR found an affinity with conservative politics and the 

Republican party. 

 In his 2008 study, Stratos Patrikios shifted the focus to study the effects of 

politicization on religious behavior itself, which he defined as church attendance.180  

Patrikios derived an “American religious exceptionalism” thesis that identifies religiosity 

as a volatile choice open to secular influences and, based upon this understanding, he 

posits that “in specific circumstances, part of these influences can take the form of 

ideological and partisan concerns.”181  These ideological and partisan influences, 

according to Patrikios, then drive church attendance.182  This resulting political religion, 

whereby religious practice becomes constrained by political/partisan concerns, provides 
                                                
 
177 Steven Brint and Seth Abrutyn, Who’s Right About the Right? Comparing Competing 
Explanations of the Link Between White Evangelicals and Conservative Politics in the United 
States, 49 J. SCIENTIFIC STUDY OF RELIGION 328 (2010). 
178 Id. at 344. 
179 Id. at 345. 
180 Stratos Patrikios, American Republican Religion? Disentangling the Causal Link Between 
Religion and Politics in the US, 30 POLITICAL BEHAVIOR 367, 368-69 (2008). 
181 Id. at 371. 
182 Id. at 369.  Patrikios notes that, since the Michigan/ American National Election Study (ANES) 
design teams worked under the assumption that religion affects politics and not vice versa, 
certain methodological difficulties were present and that future ANES should be refined to better 
capture this phenomena.  Id. at 386.   
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a reverse effect to the commonly accepted finding of church attendance influencing 

political behavior.  Patrikios finds a feedback phenomenon; whereby the politicization of 

religion is based upon church attendance shaping partisanship and this resulting 

partisanship reinforcing attendance.183 

 Patrikios was not the first to note this reverse effect.  He builds upon the work of 

Michael Hout and Claude Fischer who found that the religious politicization of the 1990s 

caused ideologically liberal and moderate Christians to abandon conservative religious 

denominations.184  The conclusions of Hout and Fischer and Patrikios are both grounded 

in the social identity theory; where group members tend to internalize in-party and out-

party stereotypes, become increasingly partisan, and denigrate the “Other.” 

 Patrikios’s results were as predicted; finding that “the more Republican among 

evangelicals were driven towards participating more frequently in their churches, while 

the more Democratic were motivated to participate less. Results support a Republican 

pull behind increasing attendance in evangelical churches (or a Democratic push away 

from the same churches).”185  He further concludes that: 

Worshiping in a theologically conservative church seems to eventually 
function—at least in part—as a symbolic expression of conservatism and 
Republican partisanship, whereby, other things being equal, 
conservatives and Republicans tend to attend church because they see 
this practice as confirmation of ideology and partisanship and as 
demarcation from the out-group (liberals and Democrats).186  
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Patrikios notes that this will likely continue the ideological and partisan sorting-out that 

has been occurring within politicized churches.187 

 The two critical takeaways from Patrikios are, 1) “when the link connecting a 

religious group with an ideological camp or political party becomes ‘institutionalized’ in 

the public mind, religious behavior in that group can be partly shaped by a political 

calculus;”188 and, 2) “ideology and partisanship may be able to ‘construct’ religious 

communities, by boosting movement within and perhaps eventually across these 

communities.”189  Within the context of the objecting public servant noted at the outset, 

their actions may be sounded in religion, while actually grounded in politics.  This is 

important to understand for the discussion, infra, of the conservative cause lawyering 

groups that are encouraging employees, through the religious accommodation process,  

to refuse to implement policies that are inconsistent with the conservative religious 

movement. 

D.  Public Administrator Responsibility 

 The preceding discussions of religion and its accommodation implicate 

obligations to one’s self.   This section educates the reader on the obligations of the 

public administrator to the state.  It will briefly summarize the concepts of bureaucratic 

legitimacy and administrator accountability, and then explain how representative and 

street-level bureaucratic theories operationalize those concepts.  Comprehending these 

topics is essential to understanding the conclusions drawn to research questions. 
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1. Introduction 

 How do public administrators perceive their roles and responsibilities?  Much of 

the early scholarship built upon Wilson and Weber’s neutral/expert bureaucrat, with more 

recent scholarship emphasizing a politically responsive bureaucracy.  Before discussing 

the normative arguments for bureaucratic conduct and accountability, it is useful to 

understand how public administrators view their roles.  In his seminal treatise on 

bureaucracy, James Q. Wilson notes that attitudes and ideology “can have a large effect 

on how tasks are defined when the role to be played is not highly specified by laws, 

rules, and circumstances and when the operator playing that role receives relatively 

weak rewards from the organization itself.”190   He further notes that employee 

predispositions as to how the work should be done “come from their prior experiences, 

their sensitivity to professional standards, their political ideology, and perhaps their 

personality characteristics.”191  A 1999 study conducted by Sally Coleman Selden, Gene 

Brewer, and Jeffrey Brudney found that public administrator expectations about his or 

her responsibilities could be grouped within five distinct factors.192  The following 

summaries of the five factors are taken directly from their findings: 

• FACTOR 1: STEWARDS OF THE PUBLIC INTEREST.  They express a 
desire to participate in the formulation of good public policy—that is, 
policies that incorporate the needs and concerns of all citizens, 
including disadvantaged groups. Stewards of the public interest are 
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more committed to social and political goals (such as the public interest 
and social equity) than to policy efficiency. They see themselves serving 
the public and furthering the public interest, independent of the goals of 
elected officials or management.193 

 
• FACTOR 2: ADAPTED REALISTS.  Public employees balance equity 

and fairness with individual efficiency concerns: They express a 
commitment to both good management and equity. However, the 
expression of these values may be mitigated or influenced by sources 
external to the individual, such as rules, regulations, supervisors, and 
legislators. Although the group yields to the above constraints, they 
reject the general value of neutrality and hold the ideal of social equity 
as important.194 

  
• FACTOR 3: BUSINESSLIKE UTILITARIANS.  Businesslike utilitarians 

value efficiency as an organizational and individual goal. Similar to 
adapted realists, businesslike utilitarians believe that they have a 
mandate to “create a government that works better and costs less;” 
however, they differ from Factor 2 administrators in that they are willing 
to reject what more senior agency officials tell them to do. Instead, 
Factor 3 administrators will opt for the most efficient solution, ensuring 
that the public interest is served.195 

 
• FACTOR 4: RESIGNED CUSTODIANS.  These public employees see 

themselves as neutral agents who know their boundaries, which consist 
of established rules and regulations and expectations of supervisors 
and the chief elected official. They distinguish the appropriate role of 
nonelected public employees from that of elected public officials. From 
their perspective, whereas elected officials should have the prerogative 
to assume public leadership roles in divisive policy issues and make 
public policy, nonelected public employees should not.196 

 
• FACTOR 5: PRACTICAL IDEALISTS.  Individuals loading on this factor 

see themselves as highly responsible and professional—working 
efficiently, quickly, and accurately while implementing and advocating 
policy positions and legislation in the public interest. This group 
distinguishes between making laws and carrying them out, but they do 
not believe they are agents of elected officials. This type of 
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administrator is committed to promoting social equity. [. . .]   These 
individuals internalize professionalism and social values yet reject 
neutrality and the politicization of the public service.197  

 
The fact that only one of the roles matched the norm of the neutral expert (resigned 

custodians) and only two of the five roles are at all responsive to elected officials 

(adapted realists and resigned custodians) cannot be overstated.  As the authors note, 

“the findings suggest that the daily tasks of the majority of administrators in this study 

are influenced more by internalized values and norms than political responsiveness.”198  

It is important to understand that the study was Q-sort, factor analysis, and it’s goal was 

identify profiles of public servants.  The Q-sort does not attempt to identify the potential 

populations of each factor within the civil service, where the vast majority of employees 

perform the duties to which they are assigned.  Its relevance to this study is to show the 

potential for a civil servant to deviate from the theorized “responsible administrator” ideal. 

 This remained of this section provides an overview of the literature surrounding 

administrative responsibility.  It begins with an explanation of how bureaucracies can 

establish and maintain democratic legitimacy.  Once such method for reinforcing 

legitimacy is through accountability constructs.  The following sections, in order, will 

address administrator accountability broadly, then transition to a more detailed 

explanation of objective and subjective accountability.  As a variant of subjective 

accountability, representative bureaucratic theory will be discussed.  The discussion 
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concludes with an explanation of street-level bureaucratic theory and how it supports or 

challenges the preceding analysis. 

2.  Bureaucratic Legitimacy 

 Before one can discuss administrative responsibility within the bureaucracy, one 

must understand bureaucracy’s legitimacy within democracy.  John Burke notes that, 

although democracy seems to need bureaucracy, the match is ill-fated because each 

offers a different way of conception of the ends and purposes of government.199  

According to Burke, “[f]or bureaucracy, efficiency — the least cost ordering of means to 

ends — is the paramount aim that ought to define the intentions and actions of individual 

officials and establish the mission of the larger organizational whole.  For democracy, 

responsiveness to the public will, however that might be defined, is the analogous but 

contrasting purpose.”200 

 In his 1987 article, professor Francis Rourke finds that “[t]he central paradox of 

modern American bureaucracy . . . lies in the fact it is at once and the same time 

altogether indispensable and, at least in the eyes of many citizens, somewhat 

illegitimate.”201  Rourke briefly summarizes a few of the arguments supporting legitimacy 

made by scholars up to that point; first citing the work of James O. Freedman, who 

believed that governmental power could only be legitimated explicitly by the Constitution 

or by being exercised officials by directly accountable to the citizenry through the political 
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process.202  Acknowledging that there is no Constitutional authority for the bureaucracy 

and that it is not directly accountable to the political process as envisioned by Freedman, 

Rourke still sees Freedman’s vision partially realized though the literal composition of the 

bureaucracy.  He cites Norton Long’s belief that many interests are not represented in 

the legislature, and it is only through administrative channels, that better mirror the 

country from a demographic perspective, that they are recognized.  Quoting Long, 

“through the breadth of the interests represented in its composition, the bureaucracy 

provides a significant constitutionalizing element of pluralism in our government.”203   

Rourke additionally notes that John Rohr builds upon Long’s theory of legitimacy by 

providing examples of citizen participation in the administrative state; such as serving as 

civil servants, attending public hearings, or by participating in the everyday activities of 

administrative agencies.204 

 Rather than reconciling the role of bureaucracy within a democratic order, Rourke 

cites Wilson’s seminal essay on the Study of Administration, wherein Wilson made no 

attempt to reconcile bureaucracy with democratic values.205  Similar to the beliefs of Max 

Weber, Wilson saw the bureaucracy as consisting of value-neutral technicians that help 

the government run more efficiently.  For Wilson, the bureaucracy neither furthered, nor 
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hindered, democratic values and it was this neutrality that would give the bureaucracy its 

legitimacy.206 

 Professor Sara Jordan conducted her own survey of the administrative legitimacy 

literature and concluded that legitimacy “can be defined as: the right to govern according 

to the law of the situation.”207  Jordon formulates her definition from the writings of Long, 

Dwight Waldo and E. Pendleton Herring.  She notes that Long finds legitimacy derivative 

“from the stability of a political system that can command loyalty from its participants.  To 

the extent that administration is legitimate, we can say that the political system is 

legitimate and vice versa.”208  From Waldo, she extracts that administrative actions are 

legitimate “to the extent that they are reflective not only of the political and administrative 

history of the nation, but the political administrative history the people attribute to the 

nation, or how they have responded to the deployment of organizational power.”209  Last, 

from Herring, Jordan notes that one “can know that a policy action is legitimate if we can 

identify its roots and its consequences with the fulfillment of the public interest as a 

democratic standard.”210  By citing these three eminent scholars, Jordan is not implying 

that they provide the definitive answer on legitimacy; rather, she believes that they 

provide an appropriate foundation from which to develop tenable theories of 

administrative legitimacy for today’s environment. 
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 Whereas Rourke and Jordan assimilate the works of others, M. Stephen 

Weatherford provides a new approach to defining administrative legitimacy.  He begins 

by reciting four attributes of what he terms the “traditional approach” to political 

legitimacy: 

A)  Accountability.  Are rulers accountable to the governed via a 
process that allows wide, effective participation? 

 
B)  Efficiency.  Is the government set up to accomplish society’s ends 
without undue waste of time or resources? 

 
C)  Procedural fairness.  Is the system structured to ensure that issues 
are resolved in a regular, predictable way and that access to decisional 
arenas is open and equal? 

 
D)  Distributive fairness.  Are the advantages and costs allocated by 
the system distributed equally or else deviations from prima facie 
equality explicitly justified on grounds that define “fair shares” in terms 
of some long-run, overarching equality principle?211 

 
To Weatherford, the traditional approach’s weakness is “its tendency to concentrate on 

formal structures and aggregate processes, and its inadequate recognition of the 

complementary need to observe the political system’s ‘subjective’ aspects.”212  

Weatherford prefers a micro perspective that focuses upon how institutions shape public 

orientations and expectations.  He then breaks down the micro perspective into three 

categories: 

(1)  Political interest and involvement — the psychological feeling that 
political participation is worth the opportunity cost of trading off time 
and commitment from other occupations. 
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(2)  Beliefs about interpersonal and social relations relevant to 
collective action — expectations about the intentions and 
trustworthiness of other people. 

 
(3)  Optimism about the responsiveness of the political system, based 
on citizens’ perceptions of procedural and distributive fairness.213 

 
This revised conceptualization of legitimacy, Weatherford posits, allows for the creation 

of a better fitting model that can utilize individual-level data to measure political 

legitimacy. 

 The purpose of this section was to provide a summary introduction to the concept 

of bureaucratic legitimacy.  The topic will be discussed in greater detail while answering 

the research question in Chapter V.   

3.  Accountability 

 Legitimacy is facilitated through the implementation of accountability structures 

that guide or restrict the government actor.  As professors Barbara Romzek and Melvin 

Dubnick note, however, “accountability” is an underdeveloped concept in American 

public administration.214  They cite the tendency to consider “accountability” synonymous 

with “answerability”, as highlighted by the Friedrich-Finer debate and cited by 

Weatherford above.  The aim of this section is to provide a brief overview of the various 

accountability constructs influencing administrator action.  It begins with an overview of 

the classic Friedrich-Finer debate, and then transitions into discussions of objective and 

subjectivity responsibility as an accountability construct. 
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A.  The Friedrich-Finer Debate 

Although Romzek and Dubnick have provided a more comprehensive definition 

that will be discussed, it is important to still highlight the contours of the Friedrich-Finer 

debate.  In The Responsible Administrator, noted public administration scholar, Terry 

Cooper, provides a clear summation of the debate between the reliance upon external 

versus internal controls to achieve accountability (i.e., answerability).215  He begins by 

outlining the argument of Herman Finer, who, in 1936, joined the debate by positing that 

“though the codes of ethics, interior discipline, and all the arrangements to make these 

effective, offer the guarantees of inventiveness, agility and fruitful administration, nothing 

is more important in our own day than the fundamentality of political control, or political 

responsibility.”216  Contrary to Carl Friedrich’s assertion the prior year that such 

“objective” responsibility is supplemented by a “psychological factor,” Finer believed that 

only a set of external legal and institutional controls can produce responsible conduct.217  

In his 1941 reply to Friedrich, Finer argued that responsible administration rests upon 

three doctrines of democratic governance for its legitimacy: 

(A)  The mastership of the public requires that both politicians and 
public employees work for what the public wants, rather than their 
perception of what the public needs. 

 
(B)  This mastership needs institutions with a centrally located elected 
organ. 
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(C)  Public mastership includes not only the ability to inform 
government of its wants, but also the power to exact obedience to 
orders.218 

 
For Finer, reliance on the administrator’s conscience or subjective moral sense of 

responsibility will inevitably lead to abuses of power.  Consistent with Max Weber’s 

conclusions, strong hierarchical control, with corrective and punishment, was the key to 

success in Finer’s framework.219 

 Carl Friedrich, however, argued that politics and administration are not neatly 

separated, and political accountability is inadequate to ensure responsible conduct.220   

For Friedrich, administrative accountability consisted of responsiveness to technical 

knowledge and popular sentiment.221  Specifically, he “viewed technical knowledge as a 

standard for which public administrators can be held accountable, but only by ‘fellow-

technicians who are capable of judging his policy in terms of the scientific knowledge 

bearing upon it.”222  To Friedrich, even in 1935, government had grown sufficiently 

complex where administrative discretion became a necessity, for which political or public 

monitoring is not effective on such a scale.  Regarding public sentiment, Friedrich cites 

the importance of being attuned to changing societal trends.  Cooper summarizes this 

position by noting that “[t]he public relations task of public administrative organizations 
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involves attempting to identify probable resistance by the citizenry to new policies and 

adapting them to public preferences.”223  Friedrich acknowledges that these internal 

controls of responsiveness to technical knowledge and popular sentiment are not 

enough, and that they must still be supplemented by political controls to achieve 

administrative responsibility.224 

 In Legitimacy in Public Administration, author O.C. McSwite finds the 

Friedrich/Finer distinction irresolvable, while concluding that the two men do not actually 

present a truly dichotomous argument.225  Instead, McSwite finds many significant 

underlying commonalities resulting in a “Man of Reason” theory of governance.  He 

notes that “the persistence of the legitimacy problem makes it seem as if it is necessary 

that we entrust governance to a revered elite who act on the basis of ‘objective’ empirical 

and ‘principled’ moral considerations” — McSwite’s Man of Reason.226  “Though 

Friedrich and Finer disagree on the locus from which initiative is to be taken and control 

exercised in defining the final meaning of policy,” argues McSwite, “they agree on the 

mind-set or mental posture that should give shape to this initiative and control: Again it is 

the conscious, rational, economic attitude.”227  McSwite proposes an alternative model of 

governance that “can proceed heuristically and collaboratively without a central source 

point providing guidance.”228  This is the best way to counter Man of Reason’s “lack of 
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faith in the efficacy, perhaps even the possibility, of administrative governance through 

creative synergy in the implementation of policy.”229  According to McSwite, “[s]ince 

synergy entails a combination of elements, to deny its possibility is really to deny faith in 

relationship or, more broadly, process and, even more broadly, community.”230  Rejecting 

the idea of community as a stand-in for the state reveals the problem of administrative 

legitimacy — if we cannot trust each other as fellow citizens, how can we trust 

administrators acting in governance?231 

 In many ways, professor Hugh Heclo is less pessimistic than McSwite when 

addressing the implications of the Friedrich/Finer debate, and he believes that the civil 

service construct may actually ameliorate the perceived differences.  In his seminal text, 

A Government of Strangers, Heclo explains that “[i]n a sense bureaucracies are a 

‘natural’ phenomenon in modern society; they have occurred and grown without anyone 

having to decide or plan consciously that they should do so.  The civil service, however, 

has been a kind of social invention . . . . Unlike the fact of bureaucracy, the design of the 

civil service was normative, a statement of what should be.”232  This normative position is 

based upon merit selection and tenure, with a willing responsiveness to the legitimate 

political leaders.233  For Heclo, the civil service constitutes a “Third Force” to 

Friedrich/Finer: 
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Unlike archetypal “bureaucratic man” interested in protecting existing 
operations and organizations, the civil servant is supposed to be 
responsive to the legal authority of political heads.  Unlike pure “political 
man,” the civil servant has a responsibility that is institutional and 
enduring, whoever the political figures in charge might be.  . . .  Thus to 
some extent the civil service idea can be an important fulcrum for trying to 
balance the demands of political leadership and bureaucratic power.234 

 
Heclo’s civil service ideal falls short of answering Frederick Mosher’s challenge: “How 

does one square a permanent civil service — which neither the people by their vote nor 

their representatives by their appointments can readily replace — with the principle of 

government ‘by the people’?”235  Mosher cites the fact that civil servants are acting 

based upon their capabilities, orientations, and values; which are heavily dependent 

upon their backgrounds, training and education, and their current associations.236  

Mosher’s challenge is resolved through a combination of the varying components of 

administrative responsibility theory to arrive as close as possible to a democratic ideal. 

B.  Objective Responsibility 

 Administrative responsibility, for Mosher, can be divided into two sub-categories 

— the objective and the subjective.  Objective responsibility connotes the responsibility 

to someone or an organization for some thing or some kind of performance.237  Within 

this framework, the administrator is expected to provide neutral competence consistent 

with the directives of the political leadership — Heclo’s civil service ideal.  Subjective 

responsibility, according to Mosher, does not focus upon accountability; rather, it 
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addresses to whom and for what one feels responsible and behaves responsibly.238  

“This meaning . . . hinges more heavily upon background, the processes of socialization, 

and current associations in and outside the organization than does objective 

responsibility.  It introduces the possibility — indeed the inevitability — of competition 

and conflict among responsibilities.”239  The remainder of this section focuses upon 

objective responsibility, with subjective responsibility being addressed in the following 

administrative ethics section. 

 Terry Cooper provides an excellent summary of objective responsibility, which he 

sub-divided into the dimensions of accountability and responsibility — where 

accountability ensures meeting the obligations of administration.240  From this definition 

of objective responsibility, Cooper explains the relationship among three key actors in 

the policy process.241  First, Cooper notes that the most proximate accountability 

relationship is the hierarchical accountability structure, where the focus is on 

responsibility to organizational superiors and responsibility for the conduct of 

subordinates and not upon obligation.  This most clearly mirrors the traditional principle-

agent model, with delineated discretion to act. 

 Less proximate, though with greater obligation, is the administrator’s 

responsibility to elected officials for carrying out their wishes through public policies.  

Once again, accountability is hierarchical, but less proximate, as interaction with political 

                                                
 
238 Id. at 10. 
239 Id. 
240 TERRY L. COOPER, THE RESPONSIBLE ADMINISTRATOR 81-82 (2006). 
241 Id. at 82-93. 



 
 
 
 
 
 
 
 

78 
 
 

leaders is more limited.  Obligations to those who establish policy, however, supersede 

obligations to the organizational superiors as in the previous instance.  This is, 

essentially, an objective responsibility to the legal mandates that are “a manifestation of 

primary obligation to serve the public’s interests, not those of the people employed by 

agencies.”242  Administrators must explain their actions consistent with legislative or 

executive intent.  

 With the least proximate accountability, but possessing the greatest obligation, 

according to Cooper, is the administrator’s responsibility to the citizenry.  “Administrators 

must be able to explain their conduct to the citizenry as consistent with either the wishes 

of the citizenry or the larger public interest.”243  Defining the “public interest,” however, is 

a significant challenge to explaining obligation within this relationship.  Cooper views the 

public interest as a mind-set and not as a specifically defined concept, which he believes 

is best summarized by Walter Lippman’s observation that the public interest is “what 

men would choose if they saw clearly, thought rationally, acted disinterestedly and 

benevolently.”244 

 The above summarizes the practical nature of accountability in the three 

relationships; however, Cooper notes that it is the ethical accountability that must prevail.  

According to Cooper, “[t]he practicality of conduct is never sufficient in and of itself.  

Unless a course of action can be adequately explained on ethical grounds, it is not a 
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responsible act.”245  Cooper’s responsible administrator must be subjected to both 

ethical and practical accountability.  The remainder of this section will address both 

these concepts in greater detail; beginning with a description of practical accountability 

constructs, and concluding with a discussion of professional ethics and subjective 

responsibility. 

 Returning to the work of Romzek and Dubnick, these two scholars present a 

framework of four alternative systems of accountability.  Each of their four systems is 

based upon variations of two critical factors: “(1) whether the ability to define and control 

expectations is held by some specified entity inside or outside the agency; and (2) the 

degree of control that entity is given over defining those agency’s expectations.”246  The 

interplay is best illustrated by their matrix, below.247 

 

Table 1.  Types of Accountability Relationships. 

  Sources of Expectations and/or Control 

  INTERNAL EXTERNAL 

Degree of Autonomy LOW Hierarchical Legal 

HIGH Professional Political 

 

                                                
 
245 Id. at 84. 
246 Barbara S. Romzek and Melvin J. Dubnick, Accountability in the Public Sector: Lessons from 
the Challenger Tragedy, 47 PUBLIC ADMIN. REV. 227, 228 (1987). 
247 Matrix was taken from a later article, see Barbara S. Romzek and Patricia Wallace Ingraham, 
Cross Pressures of Accountability: Initiative, Command, and Failure in the Ron Brown Plane 
Crash, 60 PUBLIC ADMIN. REV. 240, 242 (2000). 



 
 
 
 
 
 
 
 

80 
 
 

 

 Beginning with the most rigid cell in the tradition of strict supervisor-subordinate 

relationships are the hierarchical, or bureaucratic, accountability structures.  

Hierarchical accountability relationships are based on close supervision of individuals 

whose autonomy is constricted by rules, regulations, organizational directives, and 

supervisors — much like the military.248   Similar to hierarchical accountability, legal 

accountability relationships rely upon compliance with established mandates; however 

the relationship is based upon a controlling party outside the organization or agency.  

Unlike the superior-subordinate relationship of the hierarchical relationship, legal 

accountability is a relationship between two relatively autonomous parties sharing an 

implied fiduciary relationship (principal/agent) between the agency and the overseer.249  

Increasing complexity in administration has necessitated greater use of professional 

accountability systems that rely upon the technical expertise of administrators to work 

in an autonomous manner to serve the agency.  Under the professional accountability 

construct, the expert-layperson relationship replaces the traditional subordinate-superior 

one.  “Under this type of accountability, employees have the discretion to choose the 

appropriate managerial responses and the organization defers to their expertise and 

experiences.  Employees are evaluated by whether their judgment was consistent with 
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accepted protocols and best practices.”250  Political accountability relationships 

provide the most attenuated control of the four structures.  Whereas deference to 

expertise characterizes professional accountability, responsiveness to the concerns of 

key external stakeholders, such as elected officials, clientele groups, and the general 

public characterizes political accountability.251  The difficulty arises when trying to 

determine to whom does the administrator represent when the stakeholders are so 

diverse.  This challenge is addressed later in this chapter with a discussion of the 

relationship between administration and the public interest.  For clarity, the different 

values and behavioral expectations of the four accountability relationships are 

summarized below in Table 2.252 

 

Table 2.  Values and Behavioral Expectatitions of Different Accountability Types. 

Type of Accountability Value Emphasis Behavioral Expectation 
Hierarchical Efficiency Obedience to org. directives 

Legal Rule of Law Compliance with external 
mandates 

Professional Expertise Deference to individual 
judgment & expertise 

Political Responsiveness Responsive to key external 
stakeeholders 
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 Since there are multiple sources of expectations for public employees, public 

agencies and managers are forced to work under multiple accountability systems, with 

the remaining accountability structures either underutilized or dormant.253  Romzek and 

Dubnick cite the appropriateness of the accountability system is linked to three factors: 

“the nature of the agency’s tasks (technical level accountability); the management 

strategy adopted by those heading the agency (management level accountability); and 

the institutional context of agency operations (institutional level accountability).”254  The 

goal is to identify systems that fit all three levels simultaneously.  Those accountability 

systems not fitting on a routine basis may nonetheless be appropriate in certain ad hoc 

situations; such as in times of crisis or serious organizational failure.255   

C.  Subjective Responsibility 

 Accountability systems, like those outlined above, should theoretically ensure 

agency responsibility at the institutional level; however, individual administrator action 

can significantly impact perceived organizational legitimacy.  Before agency 

responsibility is achieved at the institutional level, it must exist in some manner at the 

administrator level.  This is akin to Mosher’s subjective responsibility guiding the 

individual’s actions.  Ethical decision-making at the administrator level should facilitate 

agency responsibility at the institutional level; thereby strengthening agency legitimacy 

throughout the chain.  This section highlights various approaches to administrative 
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ethics, but first begins with the question posed by Dennis F. Thompson as to whether 

there can even be such a concept as “administrative ethics.” 

 Thompson begins by defining administrative ethics as the application of moral 

principles to the conduct of political life within the organization.256  He then cites the 

challenges posed by the traditional views of administration that entail the ethic of 

neutrality (requiring the administrator to follow the directives of the organization or 

resign), and the ethic of structure (absolving the administrator of moral responsibility for 

the wrongs of the organization).257  Thompson rebuts the ethic of neutrality with three 

arguments: 1) it fails to account for the significant discretion exercised by administrators 

— situations in which there is no guidance to follow; only the individual’s judgment; 2) 

resignation is not realistic is most cases; and 3) it fails to account for reality of dissent in 

that there are options between “comply or resign.”258  The ethic of structure is challenged 

by the necessity of personal moral responsibility.  “Without some sense of personal 

responsibility,” according to Thompson, “officials may act with less moral care, and 

citizens may challenge officials with less moral effect.”259  By showing that the two major 

theoretical views opposing the possibility of administrative ethics are not compelling, 

Thompson believes that administrative ethics do have a theoretical base upon which to 

build. 

                                                
 
256 Dennis F. Thompson, The Possibility of Administrative Ethics, 45 PUBLIC ADMIN. REV. 555 
(1985). 
257 Id. at 555-56. 
258 Id. at 556-57.  For detailed examples of this phenomena, see Rosemary O’Leary, THE ETHICS 
OF DISSENT: MANAGING GUERRILLA GOVERNMENT (2006) and ALBERT O. HIRSCHMAN, EXIT, VOICE, 
AND LOYALTY (1970). 
259 Id. at 559. 



 
 
 
 
 
 
 
 

84 
 
 

 Though a majority of the administrative ethics literature has occurred within the 

last thirty years, the concept can trace back to Woodrow Wilson’s seminal article on 

public administration.  This discussion, however, begins with Paul Appleby’s 1952 

foundational work, Morality and Administration in Democratic Government, which defined 

moral governance as action that: 

. . . conforms to the processes and symbols thus far developed for the 
general protection of political freedom as the agent of more general 
freedom; . . . leaves open the way for modification or reversal by public 
determination; . . . is taken within a hierarchy of controls in which 
responsibility for the action may be readily identified by the public; . . . 
[and] embodies as contributions of leadership the concrete structuring of 
response to popularly felt needs, and not merely responses to the private 
or personal needs of leaders.260 
 

While Appleby focuses upon morality within an institutional context, he does make an 

effort to explain how public and private morality differ — “While public morality thus in 

part reflects, incorporates, and is influenced by, private moralities, in another aspect it is 

sharply distinguished from, and in slight or great conflict with, private values.”261  He 

believed that public morality should prevail in almost every situation,262 and it would be 

strong, hierarchical control that would ensure such result.  According to Appleby, it would 

be through the unbroken chain of command that the value-ladened administrative 

process would be oriented toward the general public interest.263 

 Upon his passing, Appleby’s colleague, Stephen Bailey, took the opportunity in a 

memorial essay to expand Appleby’s thoughts from only the institutional aspects of 
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public ethics to include the personal.264  Bailey’s normative theory of personal ethics is 

based upon three mental attitudes and three moral qualities.  His three essential mental 

attitudes are:  

(1) a recognition of the moral ambiguity of all men and of all public 
policies [i.e., the internal conflict between altruism and self-interest], (2) a 
recognition of the contextual forces which condition moral priorities in the 
public service [i.e., values may need to be re-ordered depending upon the 
situation], and (3) a recognition of the paradoxes of procedures [i.e., 
procedures cannot become ends in themselves].265     

 
Bailey’s three essential moral qualities are “(1) optimism, (2) courage, and (3) fairness 

tempered by charity.”266  Administrators must be optimistic that they can accomplish their 

mission, they must be willing to stand up to political/special interest pressure, and, most 

importantly, administrators must act to ensure just and charitable results.  Bailey 

explains that “[c]harity is the virtue which compensates for inadequate information and 

for the subtle importunities of self in the making of judgments designed to be fair.  

Charity is not a soft virtue.  To the contrary, it involves the ultimate moral toughness.  For 

its exercise involves the disciplining of self and the sublimation of persistent inner claims 

for personal recognition, power, and status.”267  For Bailey, without this construct of 

mental attitudes and moral qualities for administrators, “Appleby’s normative systems 

could neither exist nor be meaningfully approximated.”268  The Appleby/Bailey model of 
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responsibility and morality in public decision-making has wide support and is frequently 

the starting point for subsequent discussions on this topic.  Frederick Mosher went so far 

as to declare their model as “provid[ing] a sound base for a philosophy of a public 

service which is both consistent with and supportive of democracy.”269   

 Dwight Waldo sought to provide a “map” of the ethical obligations of the public 

administrator from the perspective of the sources and types of ethical obligations to 

which the administrator is expected to respond.270  Rather than providing a normative 

framework, Waldo’s goal was to identify the landscape of what and to whom 

administrators are responsible.  This analysis dovetails nicely with Bailey’s necessary 

“mental attitudes” by providing context to understand the challenges to meeting his ideal.  

Waldo identified the following twelve ethical obligations of public administrators: 

• Obligation to the Constitution:  Albeit ambiguous at times, the 
Constitution is the source of regime values. 

 
• Obligation to Law:  An additional source of ethical obligations that may, 

at times, appears inconsistent with Constitutional norms. 
 
• Obligation to Nation or Country:  Identity with nation can conflict with 

obligation to regime. 
 
• Obligation to Democracy:  This can also be distinguished from the 

obligation to the Constitution — the will of the people can differ from the 
welfare of the people.  

 
• Obligation to Organizational-Bureaucratic Norms:  Includes traits such 

as loyalty, duty, order, efficiency, etc. 
 
• Obligation to Profession and Professionalism:  Professional ethos 

shapes the values and behavior of its members. 
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• Obligation to Family and Friends:  In many cultures this trumps regime 

values. 
 
• Obligation to Self:  In that self-regard is the basis for other-regard. 
 
• Obligation to Middle-Range Collectives:  Party, class, race, church, 

interest group, and others. 
 
• Obligation to the Public Interest or General Welfare:  Often explicitly 

embodied in law, but it also has a separate existence that has been 
difficult to define. 

 
• Obligation to Humanity or the World:  A one-world consciousness. 
 
• Obligation to Religion, or to God:  Can be the motivation for 

administrator action or inaction.271 
 

Waldo specifically notes that these twelve obligations are not ordered in a specific way, 

and they may not even be an exhaustive list.  This is because we, as society, are unable 

to agree upon relative importance.  To gain greater clarity and understanding of the 

ethical obligations, Waldo argues for more detailed “maps” of the specific situations 

faced by administrators.272 From these maps, he believes, we can “begin to address 

seriously the ethical dimensions of our organizational world. . ..”273 

 Waldo’s Enterprise of Public Administration was published at the start of a prolific 

decade of administrative ethics scholarship that has not been matched since.  This 

section will briefly summarize the thoughts of five leading works of the period, though 
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several additional works would have been appropriate for inclusion.274  Taking Waldo’s 

lead, the five works will be not be presented in order of their perceived merits; rather, 

they will be addressed chronologically by original publication date. 

 Though the 1986 edition of Ethics for Bureaucrats: An Essay on Law and Values 

is the commonly cited, John Rohr first published his treatise in 1978 — at which point it 

was the first book to evolve government ethics from merely addressing topics such as 

conflicts of interest, bribes, illicit sex, and lies to providing a normative argument to guide 

administrator decision-making.  In his review of the ethical decision-making scholarship, 

Dennis Wittmer notes that “Rohr rejects grounding decision-making in philosophical 

theory (abstract and often unhelpful for addressing specific problems), in specific agency 

rules and procedures (often not appropriate to new situations), or individual conscience 

(often too variable).  Instead, the law and broader values of the society, the ‘regime,’ are 

viewed as providing guidance specifically for administrators whose role is to uphold 

those values and laws.”275  Three propositions underly Rohr’s framework of regime 

values: 

• That ethical norms should be derived from the salient values of the 
regime. 

 
• That these values are normative for bureaucrats because they have 

taken an oath to uphold the regime. 
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• That these values can be discovered in the public law of the regime.276 
 
For Rohr, the primary sources of “regime values” are the Constitution and decisions of 

the U.S. Supreme Court.  In the event of competing values, these two sources should 

provide enough guidance to the administrator to implement the ethically appropriate 

decision.  Rohr’s model is one of the most cited models for ethical decision-making, and 

it does seem extremely congruent with the nation’s democratic foundations; however, it 

is not without weakness.  Utilizing the framework should result in justifiable, but not 

necessarily just, decisions.  Even ignoring the glaring examples of slavery and the 

imprisonment of Japanese-Americans during the second world war, one could see 

decades of Jim Crow decisions that would have conceivably been “ethical” under Rohr’s 

model.  More recently, one could see the evolving societal status of homosexuals as 

presenting a challenge to our current conception of regime values concerning this topic. 

 Before addressing the next work of the period, the overarching religious context 

of this research project warrants a brief description of the work of Lynch, Omdal, and 

Cruise who challenge the secular nature of Rohr’s framework.  Though they concur with 

Rohr in that ethical norms should be derived from salient values, they disagree that the 

values should be limited to those of the regime; rather, “those values should be inclusive 

and reflect the accumulated spiritual wisdom of mankind.”277  The authors are careful to 

note that their definition of values “should not include religious myths, rites, ceremonies, 

or dicta of contemporary religious leaders but only the spiritual wisdom found in holy 
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scriptures from the major religious traditions of the world.”278  The Constitutional and 

practical challenges to this approach are many; nonetheless, this framework would likely 

be attractive to a not insignificant cohort of administrators. 

 The second influential work of the period, often discussed in tandem with Rohr, is 

Terry Cooper’s The Responsible Administrator, which is now in its fifth edition after being 

originally published in 1982.  Whereas Rohr focused upon the content dimension of 

administrative ethics, Cooper instead focuses upon the process dimension that “is 

predicated on the assumption that the skill in making ethical decisions can be learned 

and cultivated by understanding and practicing a dynamic process of decision-

making.”279  Wittmer provides an excellent, concise summary of Cooper’s seven-stage 

decision-making process: 

(1)  Perception (of an ethical problem):  To make an ethically sound 
decision, one must understand that an ethical situation exists. 

 
(2)  Describing (the situation):  The goal is to describe the situation as 
objectively as possible. 

 
(3)  Defining (the ethical issues):  Administrators have a tendency to 
describe situations in nonethical terms; thereby missing the actual 
issues and values in play. 

 
(4)  Identifying (alternatives):  Cooper finds that decisions are too 
limited; often taking an “either-or” approach. 

 
(5)  Projecting (consequences):  A critical step of the process when 
both positive and negative consequences must be identified and 
evaluated. 

 
                                                
 
278 Id. at 484. 
279 Dennis P. Wittmer, Ethical Decision-Making, in HANDBOOK OF ADMINISTRATIVE ETHICs 481, 494 
(2d ed, ed. TerryL. Cooper (2001). 



 
 
 
 
 
 
 
 

91 
 
 

(6)  Selecting (a course of action):  This is the direct result of the prior 
step. 

 
(7)  Resolution:  This is the end-state that should resolve the ethical 
issue identified in the first step.280 

 
Combining the intuitiveness of Cooper’s process with Rohr’s regime values construct, 

one is presented with a very workable model for ethical decision-making. 

 Several scholars during this period found the Rohr/Cooper construct insufficient 

and they put forth their own variants.  Kathryn Denhardt provides an excellent example 

with her 1988 work finding that “[w]hile it is possible to give the administrator some 

guidance as to what the appropriate moral principles ought to be, it is not possible to 

give such specific guidelines or to develop a sophisticated enough process for arriving at 

moral judgments to assure that the administrator will not have to rely ultimately upon an 

individual moral judgment.”281  She notes the challenge of Rohr’s regime values that 

results in administrators judging the morality of actions or policies according to majority 

opinion.  According to Denhardt, this “erode[s] the very concept of morality by equating 

morality with what ‘is’ rather than what ‘ought to be.’”282  Additionally, she notes that 

making judgments in this manner transfers accountability from the individual to society 

as a whole; thereby making moral accountability more difficult to enforce.283 

 Denhardt defines administrative ethics as “a process of independently critiquing 

decision standards, based on core social values which can be discovered, within 
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reasonable organizational boundaries which can be defined, subject to personal and 

professional accountability.”284  She believes that this construct better balances 

individual discretion with checks on behavior resulting from lines of authority and 

accountability systems.285  Denhardt justifies this approach to administrative ethics 

through three major aspects of the philosophical tradition of ethics, which she 

determines to be: 

1. Ethical action involves a process of examining and questioning 
accepted standards for making decisions, a process which must at 
times be carried out independently. (Independent critique) 

 
2. The content of the ethical standards should reflect the core values of 

society and that the understanding of those values can, and will, 
change over time, thus changing the standards by which actions are to 
be evaluated. (Changing standards) 

 
3. Administrators, because they are not only acting as individuals but also 

as members of an organization, must consider their role within the 
organization and the goals of the organization as part of a 
determination of how to act or standards to use in making decisions. 
(Organizational context)286 

 
While Denhardt’s model is more responsive to the current societal values than Rohr’s, it 

still fails to resolve the “just” versus “justifiable” dilemma noted above.  At the outset of 

the Jim Crow  era, most local administrators likely shared the local public’s support for a 

regime constructed and enforced by the local government — under Denhardt’s model, 

such policies were conceivably “ethical”. 
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 Arguably, the “justice” approach to decision-making proffered by Gerald Pops 

and Thomas Pavlak resolves the gap in Denhardt’s approach.  Believing that the 

concept of justice best fits Bailey’s ideal, Pops posits: “Grounded in constitutionalism, 

repeated constantly in the rhetoric of politics and public service, central to social and 

religious philosophy, and applicable to the quality of both outcomes and process, justice 

is an idea that ought to be taken seriously by public administrators.  The fact that it has 

not yet been taken seriously is testament not to its critical importance, which is 

universally acknowledged, but to disagreement concerning its meaning and application 

in particular situations.”287  Pops and Pavlak believe that “administrative decisions are 

considered to be just to the extent that they (1) produce just outcomes (distributive 

justice) and (2) are produced by a process that is regarded as fair (procedural 

justice).”288  Just outcomes, according to authors, result from six criteria: 

1. The decision must be accurate or correct; that is, the substantive 
outcome of the decision process must fit the facts of the decision 
situation, and the relevant policies and regulations must be applied 
appropriately to those facts. 

 
2. The decision outcome must be rationally related to public policy 

objectives. 
 
3. Decision outcomes must not violate the formal principle of justice: equal 

cases must be treated equally and, conversely, dissimilar cases must 
be treated differently. 
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4. Decision outcomes must reflect a balance between adherence to the 
rule and the exercise of discretion. 

 
5. The decision outcome must primarily serve targeted client needs. 
 
6. The decision must balance fairness to individuals against the social 

ends envisioned in the policy.289 
 

Citing the importance of procedural justice, Pops and Pavlak note that how decisions are 

made is often considered more important than what was decided and that decisions are 

more likely to be found legitimate when the decision process is regarded as fair.290  The 

authors then note six core criteria of a “fair” process:291 

1. Equality of access for stakeholders. 
 
2. Neutrality by decision-makers. 
 
3. Transparency resulting from meaningful stakeholder participation. 
 
4. Efficiency that yields timely and accurate decisions. 
 
5. Participation and humaneness; recognizing dignity and worth of the 

participants and those affected by the decision. 
 
6. Right to appeal; through an accessible process. 
 

Returning to the example of Jim Crow laws, one can easily see the attractiveness of the 

Pops/Pavlak construct to avoid repeating such injustices. 

 Perhaps there is no one model for ethical decision-making.  J. Patrick Dobel 

argued such in his 1990 article calling for an iterative process of ethical judgment where 

administrators move among commitments to regime values, personal responsibility, and 
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prudence/effectiveness “and hold each of them in tension as they frame judgments and 

actions.”292  The normative ideal of holding these three commitments together in tension 

while keeping coherence in one’s action constitutes “personal integrity”, according to 

Dobel.293  To understand the personal integrity construct, one must envision a web, 

rather than a hierarchy, of commitments that guide action.  As certain commitments gain 

or weaken in priority, the relative connections to that node increase or decrease.  From 

this network, the administrator evaluates a decision by taking multiple pathways along 

this web to determine the most appropriate outcome. 

 This section began with a brief review of Dennis Thompson’s challenge of 

whether administrative ethics is possible and it has highlighted several constructs that 

answer the question in the affirmative, as Thompson did himself.  The section shall 

conclude with the work of Ciaran O’Kelly and Melvin Dubnick who answer Thompson in 

the negative; noting that the problems that administrative ethics attempt to solve are best 

understood “in terms of how one deals with the dilemmas posed for the milieu of social 

relationships within which public administrators operate.”294  The authors take issue with 

normative approaches to administrative ethics, which they deem “thin” concepts; rather, 

they believe in empirical research approaches that rely upon “moral agents” to 

incorporate the contingent facts of the dilemma before taking action.295  Rather than 

judging the action as “moral” or “immoral”, O’Kelly and Dubnick posit that one must 

                                                
 
292 J. Patrick Dobel, Integrity in the Public Service, 50 PUBLIC ADMINISTRATION REVIEW 354 (1990). 
293 Id. at 355. 
294 Ciaran O’Kelly & Melvin J. Dubnick, Taking Tough Choices Seriously: Public Administration 
and Individual Moral Agency, 16 JOURNAL OF PUBLIC ADMIN. RES. AND THEORY 393, 394 (2005). 
295 Id. at 396. 



 
 
 
 
 
 
 
 

96 
 
 

evaluate the pressures faced by the administrator at the time of decision and, from that 

viewpoint, can determine if the agent acted morally.  For the authors, in a variation of 

Miles Law, determining where you stand (morally) depends on where you sit.296 

 In their recent edited volume, Accountable Governance, Melvin Dubnick and 

George Frederickson offer an accountability framework297 (Table 3) that is intended to 

serve as an analytical tool reflecting the range of accountability mechanisms that have 

been discussed in this chapter.  The authors segregate the accountability mechanisms 

by their focus (on inputs, processes, or outputs) and by whether the mechanism is 

instrumental or intrinsic relative to the policy actor.   

 

Table 3.  Dubnick & Frederickson Accountability Framework 
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 This study focuses upon administrative legitimacy (B2); therefore, the two output-

focused cells addressing performance (A3) and justice (B3) are not relevant to the 

discussion.  Though justice is a key theme of this dissertation, it is in a context that 

differs from Dubnick and Frederickson, who use it in relation to a justice system and not 

in a Rawlsian sense.  The discussion of performance measures is also inapplicable, as 

this study focuses upon individual action (or inaction) rather than organizational 

performance.  

 The remaining four cells, focusing upon inputs and processes, are directly 

relevant and they nicely organize many of the concepts and theories of this chapter.  The 

promise of control (A1) encompasses the traditional notions of administrative control 

such as hierarchical control and oversight.  In this context, control implies that “individual 

agents, once situated organizationally (e.g. with a bureaucratic hierarchy) or legally (e.g., 

through legal mandate or contractual obligation), ought to behave according to the role 

requirements of that situation.”298  Romzek and Dubnick’s work summarized above 

illustrates well this concept of control.  Reliance upon integrity as an intrinsic 

accountability mechanism (B1), the authors note, is the corollary to the instrumental 

control (A1).  Such responsible, trustworthy, and virtuous behavior is to be achieved 

through ethics codes, civil service protections, and human resources practices and 

polices.299  This concept is best illustrated by the discussion of subjective responsibility 

and that of Dobel and related authors, supra. 
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 Whereas the promise of integrity (B2) focused upon “doing the right thing,” 

Dubnick and Frederickson note that the promise of appropriate behavior (A2) relates to 

“doing the correct thing,” which is commonly typified by rule-following.300  The larger 

theoretical construct covering these accountability mechanisms would be “regime 

values” as described by Rohr.  The higher-order process accountability focus is that of 

democratic legitimacy (B2), where “accountability is a core, if not defining, characteristic 

of regimes that meet contemporary standards for good governance.”301  In this construct, 

accountability is achieved through processes that are open, democratic, and 

representative, which is explained in greater detail by the works of Rourke, Jordan, and 

Weatherford, supra. 

 The preceding summary was intended to provide the reader a brief overview of 

how administrator accountability is theoretically conceived, how it influences 

administrator behavior, and how it supports bureaucratic legitimacy.  Accountability 

constructs are not the only influences upon legitimacy, and the following two chapters 

will explain how legitimacy is often buttressed through conditions explained by 

representative and street-level bureaucratic theories. 

4.  Representative Bureaucracy 

 The previous section outlined how personal and professional ethics can act as an 

internal control ensuring administrative responsiveness.  During the same period that 

ethics has risen in prominence in the literature as an internal check, so, too, has the 
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theory of representative bureaucracy as an influence upon administrator behavior and 

perceived administrative legitimacy.  For this study, it is relevant to understand the 

potential impacts of having openly religious employees within the context of a 

representative bureaucracy.  Requested religious accommodations that become public 

knowledge (e.g., they see the employee recusing themselves from citizen servicing) may 

have the polarizing effect of both strengthening legitimacy with a religious public, while 

simultaneously delegitimizing administration within the population that views the 

accommodation as condoning discrimination.  The intent of this section is to explain how 

such phenomena could occur. 

Kenneth Meier, one of the field’s leading scholars, notes that representative 

bureaucratic theory is based upon the premise that “[i]f the administrative apparatus 

makes political decisions, and if the bureaucracy as a whole has the same values as the 

American people as a whole, then the decisions made by the bureaucracy will be similar 

to the decisions made if the entire American republic passed on the issues.”302  Meier 

cites Mosher’s Democracy and the Public Service as providing the first comprehensive 

analysis of representative bureaucracy.  Mosher discusses the difference between active 

and passive representation, while favoring passive because “[i]f an individual feels 

responsible in directions other than chain, what assurance is there that policy will be 
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executed in accordance with the intention of the representatives of the people?”303  

Mosher explains further: 

The passive (or sociological) meaning of representativeness concerns the 
sources of origin of individuals and the degree to which, collectively, they 
mirror the total society.  It may be statistically measured in terms, for 
example, of locality of origin and its nature (rural, urban, suburban, etc.), 
previous occupation, father’s occupation, education, family income, family 
social class, race and religion.  A public service, and more specifically the 
leadership personnel of a public service which is broadly representative of 
all categories of the population in these respects, may be thought of as 
satisfying Lincoln’s prescription of government “by the people” in the 
limited sense.304 
 

Though passive representation is preferred by Mosher, he qualifies his support by noting 

that passive representation is no guarantee of democratic decision-making, but it is of 

significant symbolic importance as it shows access and equality.305 

 Irrespective of whether it is active or passive, Meier finds four significant 

challenges to representative bureaucratic theory.  First, he notes that it rests upon an 

unproven assumption that external controls are not effective — if they are effective, then 

the need for representation is diminished.306  Second, Meier notes that relying upon 

secondary variables (background variables) does not ensure consistent corresponding 

values.307  The third difficulty concerns whether socioeconomic characteristics determine 

values.  If they do, they present significant challenges to seating a representative 

workforce as these characteristics evolve over one’s lifetime and the socioeconomic 
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characteristics held when first entering the civil service may not be close to that of the 

same civil servant mid-career.308  The final criticism noted by Meier is the claim that the 

bureaucracy as a whole must be representative when, in fact, it is only the decision-

makers that need be representative.309 

 Since Meier’s leading 1975 work, many scholars have empirically studied 

representative bureaucracies — both active and passive.310  Jessica Sowa and Sally 

Selden presented a leading article addressing active representation in which they define 

the concept as meaning “that certain attributes such as race, ethnicity, and gender — 

which lead to early socialization experiences and, in turn shape the values and attitudes 

of administrators — a step further than passive representation.  These values and 

attitudes then can be conceived of as directly influencing the behavior of administrators, 

directing them toward using their discretion to foster improved equity for those who have 
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been underrepresented in the implementation of public programs.”311  For active 

representation to be effective, the administrator must be able to exercise discretion in 

carrying out their assigned duties.  Sowa and Selden found that when these 

administrators do possess the requisite discretion, they “tend to produce policy 

outcomes that are more broadly representative of minority interests.”312  Theoretically, 

seeing their interests represented should then reinforce perceptions of administrative 

legitimacy within the minority groups.  Professor Hong-Hai Lim strongly disagrees with 

those finding merit in active representation and he finds such a concept, on balance, 

more damaging to organizations and government alike; cautioning that “bureaucrats 

cannot be allowed, as bureaucrats, to pursue their extraorganizational commitments, 

however meritorious these may appear to them.”313 

 Less objectionable to many scholars, passive representation has also been 

found to improve perceptions of administrative legitimacy, but it has not been until 

recently that certain methodological challenges have been overcome.  Nick Theobald 

and Donald Haider-Markel recently conducted a passive representation study that relied 

upon individual-level data of perceptions of certain police actions.314  The authors note 

that, up to this point, most passive representation research relied upon aggregate-level 

                                                
 
311 Jessica E. Sowa, Administrative Discretion and Active Representation: An Expansion of the 
Theory of Representative Bureaucracy, 63 PUBLIC ADMIN. REVI. 701 (2003). 
312 Id. at 707. 
313 Hong-Hai Lim, Representative Bureaucracy: Rethinking Substantive Effects and Active 
Representation, 66 PUBLIC ADMIN. REV. 193, 201 (2006). 
314 Nick A. Theobald & Donald P. Haider-Markel, Race, Bureaucracy, and Symbolic 
Representation: Interactions between Citizens and Police, 19 J. OF PUBLIC ADMIN. RES. AND 
THEORY 409, 415 (2008). 



 
 
 
 
 
 
 
 

103 
 
 

data of outputs, which makes it almost impossible to determine if the effect resulted from 

passive, rather than active, representation.  Theobald and Haider-Markel studied 

whether citizen perceptions of legitimacy regarding police actions involving moving 

vehicle violations are influenced by the race of the police officer and the driver in 

different combinations.  They found support for passive representation; finding that 

perceptions of legitimacy increased when the officer was of the same race of the 

driver.315 

 Nancy Scherer and Brett Curry have also improved the methodological support of 

passive representation research by utilizing an experimental design that studied the 

perceived institutional legitimacy of a simulated racially diverse federal judiciary.316  

Consistent with the findings of Theobald and Haider-Markel, the authors found that 

African-American support for the federal judiciary increased when presented with 

experimental “facts” that African-Americans were overrepresented on the federal 

bench.317  The more important finding was that white respondents, when presented with 

the same “facts”, experienced decreased judiciary support. Scherer and Curry found that 

the legitimacy effect was correlated to political ideology in that support decreased as the 

white respondent reported being increasingly conservative.  The authors concluded that 

descriptive, or passive, representation is filtered through an ideological lens.318  This 

finding results in two important conclusions: 1) passive representation will never 
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enhance institutional legitimacy across the entire population, and 2) passive 

representation may be inextricably intertwined with substantive representation.319 

Scherer and Curry conclude by posing the most significant challenge to representative 

bureaucracy theory: “Is it better to increase levels of institutional legitimacy among a 

minority population even though efforts to do so sacrifice aggregate levels of 

legitimacy?”320 

 Though necessary in a discussion of bureaucratic control, how relevant is the 

concept of representative bureaucracy to this study?  As the study of representative 

bureaucracy has expanded from class, occupations, and geography, to also include 

race, ethnicity, and gender; and more recently adding disability, sexual orientation, and 

age to the scholarship; noted public administration professors Patricia Freeman and 

David Houston believe the scholarship may now need to address religion.  They note 

that “the New Public Management, characterized by employee empowerment, 

outsourcing, and entrepreneurship, increases worker discretion and makes issues of a 

representative bureaucracy even more relevant, and raises issues about how religion 

might influence service delivery.321  Directly related to this study, and raised by Freeman 

and Houston as an area in need of further research, is the question of: “How does the 

religious belief or spirituality of public servants affect clients’ perception of service 
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delivery?”322  Traditionally, representation was commonly studied in the context of 

government administrators “giving voice” to the minority communities from which they 

arose; however, in this study, the relationship of interest will likely be between the 

religious administrator and the client/recipient either not sharing the same religious 

review or believing that it has no role in administration.  Such a relationship is most 

commonly encountered when there is direct interaction between the administrator and 

the public; the dynamics of which is addressed by street-level bureaucratic theory. 

5.  Street-Level Bureaucratic Theory 

 The purpose of this study is to answer the question as to whether expanded 

obligations to accommodate the religious beliefs of civil servants is compatible with 

maintaining bureaucratic legitimacy.  Such legitimacy, as will be explained infra, is 

largely derived by the public’s interaction with their government, and this most often 

occurs at the “street-level”.  The intent of this section is to summarize the nature of these 

interactions and how the actions of street-level bureaucrats are influenced. 

 Michael Lipsky’s groundbreaking 1980 work, Street-Level Bureaucracy,323 forever 

changed how bureaucracy would be studied.  In their summary of street-level 

bureaucratic theory [hereinafter SLBT], Steven Maynard-Moody and Shannon Portillo 

note Lipsky’s core SLBT insight that “the politics, prospects, and potential perils of 

administrative discretion and judgment penetrate to the front lines of governing,” adding 

that, “discretion and judgment may be more telling and problematic at the front lines than 
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in the suites of top management.”324  Empowering employees with discretion has 

upended traditional notions of organizational hierarchy and rule following, with significant 

implications related to the efficacy of the accountability regimes described above. 

 Lipsky’s street-level worker can be summarized by five criteria.325  First, they 

typically are frontline workers at the bottom of the organizational hierarchy in positions 

requiring situational, not categorical, compliance with rules and regulations — common 

examples include caseworkers, police, etc.  Second, these positions, as noted by the 

examples above, involve direct public interaction.  These are not “faceless bureaucrats”; 

rather, they typically engage the public as “clients”.  Lipsky notes the uniqueness of the 

client relationship in that it is non-voluntary — individuals can only receive the services 

from the government.  Maynard-Moody and Portillo note that current research is 

expanding the definition of SLBT to include workers that meet all of Lipsky’s criteria, but 

for the face-to-face interaction; however, they caution such practice noting that the direct 

interaction is a crucial element of SLBT.326  Third, and of significance, street-level 

employees “have extensive and difficult-to-constrain discretion over policy 

implementation.”327  Fourth, the street-level aspect of their positions make them 

extremely difficult to supervise; resulting in significant decision-making autonomy.  

Lastly, the combination of the previous four factors result in a street-level employee that 

is actually the “ultimate policymaker”.  Evelyn Brodkin notes that “[s]treet-level 
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organizations are pivotal players in the making of public policy.  Although they do not 

determine policy’s explicit content, these organizations can be understood as de facto 

policymakers in the sense that they informally construct (and reconstruct) policy in the 

course of everyday organizational life.”328 

 Regarding organizational constraint of street-level workers, authors Joe Soss, 

Richard Fording, and Sanford F. Schram importantly note that “the fact that frontline 

workers are weakly constrained by rules does not mean that they are free to act as they 

wish.  Their uses of discretion are not ‘ad hoc, unsystematic, or incomprehensible,’ nor 

are they mere reflections of individual preference and decision-making.  Indeed, a 

central point of the literature on street-level bureaucracy has always been that 

organizational routines, tools, norms, incentives, information systems, and categories of 

understanding function as mechanisms of social control that shape the use of discretion 

in predictable ways.”329  To illustrate their point, the authors studied the decision-making 

process of whether to sanction welfare recipients that failed to achieve necessary 

progress toward employment, and they found that decisions were primary driven by the 

number of cases assigned, the performance management system, and the disciplinary 

frame of reference in which workers are embedded — not for personal reasons.330 
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 In a separate study into welfare caseworkers, Celeste Watkins-Hayes, came to a 

similar conclusion, but via a different approach as she studied SLBT in conjunction with 

representative bureaucracy theory.331  She began with the premise that representative 

bureaucracy theory would “predict that racial affinity produces distinct patterns during 

interactions between clients and bureaucrats from the same racial and ethnic minority 

groups, perhaps in ways that clients recognize and value;” whereas, “[s]treet-level 

bureaucracy theory would then predict that powerful institutional interests shape the use 

of discretion, ultimately trumping racial affinities among minority clients and 

bureaucrats.”332  Focusing on client perceptions, Watkins-Hayes found that “black and 

Latina clients rarely identify race as a salient feature in their interactions with 

caseworkers,”333 and that these clients “largely see their caseworkers not as black 

female or white male bureaucrats with racially based empathy but as agents of the state 

who can either provide the necessary resources to help them take care of their families 

or subject them to blistering scrutiny or policies and procedures that can block their 

access to benefits.”334  Her primary finding, discounting the impact of representative 

bureaucracy theory, is that “although racially representative bureaucracy theory provides 

us with useful tools to examine racial diversity within institutions, street-level bureaucracy 
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theory, with its emphasis on organizational context, ultimately offers the best explanatory 

power to adequately capture caseworker-client relations among intraracial minorities.”335 

 In their 1997 work, John Brehm and Scott Gates put forth the concept of 

“peripheral persuasion” as an attempt to explain the street-level bureaucrat’s decision-

making process.  They distinguish it from traditional central control by noting that with 

peripheral persuasion 1) rewards and punishment become futile for bureaucratic control, 

2) its influence is short-term, but with long-term consequences for bureaucratic 

responsiveness, and 3) bureaucrats respond in systematic and understandable ways to 

requests that fall outside of hierarchal chains of command.336  Brehm and Gates then set 

forth their “imitation model” of peripheral persuasion where learning results from looking 

to “like others,” much in the way employees reacted during the oft-cited Milgram 

experiments.  The authors note several results of this method of learning: 

• The more individual bureaucrats look to fellow bureaucrats for 
information about appropriate behavior, the more likely it is that the 
bureaucrats will be in a state of conformity. 

 
• The greater the sense of uncertainty a bureaucrat feels about 

appropriate behavior, the more likely that bureaucrat will look toward 
others, which in turn leads to greater conformity. 

 
• The greater the frequency of contact among subordinates, the greater 

degree of conformity we would expect to see in their behavior. 
 
• Whether or not a bureaucracy, in general, tends to comply with political 

supervisors depends primarily on the policy predispositions of the 
bureaucrats. 
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• Learning by imitation might lead to extremism, not to middle-of-the-road 
behavior. 

 
• Learning by imitation can lead to extreme levels of compliance as well 

as extreme levels of noncompliance. 
 
• If subordinates adopt SOPs on the basis of learning by imitation, their 

supervisors are but feeble influences on the ultimate compliance level of 
their bureaucracies.337 

 
Brehm and Gates conclude that the greatest influence upon a street-level bureaucrat’s 

actions comes not necessarily from the hierarchy or from personal traits, but rather from 

the surrounding bureaucrats.  They note that “[s]olidary preferences were consistently 

strong determinants of the reasons why a subordinate would work, or would refrain from 

sabotage.”338  In her study into the implementation of welfare reform, professor Norma 

Riccucci reinforces the findings of Brehm and Gates by concluding that “it is the work 

ethics, norms, professionalism, and occupational culture at the street level of 

bureaucracy that influence the behaviors of front-line staff, not management, leadership, 

and organizational factors.”339 

 More recently, authors Steven Maynard-Moody and Michael Musheno expanded 

Lipsky’s “worthiness” description of street-level decision-making to include “the 

judgments that street-level workers make about identities and moral character of the 

people encountered and the workers’ assessment of how these people react during 
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encounters.”340  They refer to this as a “citizen-agent” approach that was inspired by 

Lipsky’s conclusion that: “At best, street-level bureaucrats invent benign modes of mass 

processing that more or less permit them to deal with the public fairly, appropriately, and 

successfully.  At worst, they give into favoritism, stereotyping, and routinizing — all of 

which serve private or agency purposes.”341  To Maynard-Moody and Musheno: 

Street-level workers reveal themselves as empowered citizen agents who 
effect the state’s legitimacy and convey the status of citizenship as they 
ration resources, provide access to programs, and sanction individuals.  
More than demonstrating that they are enforcers or implementers of law, 
street-level workers’ narratives indicate that they are citizen-agents who 
help produce and maintain society’s normative as much as legal order.342 
 

These street-level workers, according to the authors, “are citizens who connect in 

complex ways with fellow workers and clients, and they are agents of the state and of 

their moral selves.”343  Contrary to many of the normative arguments put forth in the 

ethics discussion above, Maynard-Moody and Musheno note that “street-level workers 

are making normative judgments about who gets what from government: they are 

simultaneously fusing the performance of the state with the construction of the social 

order.”344 

 From the Maynard-Moody and Musheno’s perspective, the phenomena of 

“guerilla government” outlined by Rosemary O’Leary would not be that shocking.  

O’Leary describes guerilla employees as working against the implicit or explicit wishes of 
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their superiors.345  She notes that guerrilla government “is a form of dissent that is 

usually carried out by those who are dissatisfied with the actions of public organizations, 

programs, or people, but typically, for strategic reasons, choose not to go public with 

their concerns in whole or in part.”346  For many “guerrillas”, they likely see themselves 

maintaining society’s normative order, as noted by Maynard-Moody and Musheno, but in 

a way contrary to the organization’s interests and not in the public’s interest.  Acting 

alone, the guerrilla can significantly impact agency mission, but within the Brehm and 

Gates framework, there exists the potential for widespread influence and impact; making 

the application of the normative ethical decision-making constructs ever more important. 

 This section has sought to provide the context in which the primary research 

question will answered — is bureaucratic legitimacy impaired by expanding the 

obligation to accommodate public workplace religious expression.  It has set forth the 

various mediators and expectations of administrator behavior, while also highlighting the 

mechanisms through which religious accommodation could be potentially detrimental to 

legitimacy.  The following section will show how the employee may rationalize their 

behavior; rather than considering it contrary to administrative norms. 

E.  Workplace Deviance 

What leads an employee to deviate from regime values and the efficiency of the 

service to refuse to perform their assigned duties?  It is not likely purely commitment to 
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faith in all situations because the employee is likely performing many duties, and serving 

many people, that religious teachings admonish.  There is likely some additional 

influence that shifts these employees from of a position of dislike to a position of 

nonperformance.  The purpose of this section is to outline those conditions that may 

provide the impetus for this shift.  The section concludes with a description of the legal 

interest groups that can also provide the validating support for these employees to object 

to carrying out policies they find objectionable, such as the case of same-sex marriage.  

These interest groups seek to use religious accommodation as an affirmative tool to 

disrupt implementation of policies they find objectionable.  O’Leary describes employees 

working in this manner to be “a mutant cross-pollination of policy entrepreneur and the 

politics of expertise.”347 According to O’Leary, when it works, bureaucratic politics can 

result in “positive” employee discretion (as outlined by Lipsky) that furthers the public 

interest.  Conversely, at its worst, it is “a form of arrogance that allows public servants to 

act according to their own whims, perhaps to stereotype, and to invent ways of dealing 

with public policy challenges that may or may not comport with the will of the people.”348  

Most employees seeking accommodation of religious belief are motivated within the 

individual through Waldo’s ethical lens; however, it also possible for policy entrepreneurs 

to leverage these individual motivations for a larger political purpose, as will be 

discussed infra. 
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1.  Employee Deviance Defined 

 O’Leary labeled the guerilla employee conduct in her research as “dissent”, but 

that is too narrow to describe all instances of religious accommodations.  Organizational 

behavior scholars Sandra Robinson and Rebecca Bennett provide a far more 

appropriate characterization that is widely accepted in the management literature and 

which will be used in this study.  The authors term such conduct as “workplace 

deviance”, which they define as: 

 . . . voluntary behavior that violates significant organizational norms and 
in so doing threatens the well-being of an organization, its members, or 
both.  Employee deviance is voluntary in that employees either lack the 
motivation to conform to normative expectations of the social context or 
become motivated to violate those expectations.349  

 
Within this research, the organizational norm is the efficiency of the service, which, by 

extension, encompasses the assigned duties of the employee.  A religious 

accommodation impacting this arrangement would, therefore, be considered “deviant” 

conduct.  A departure from organizational norms is distinct from ethical deviance, which 

focuses on the morality of conduct judged in terms of justice, law, or other societal 

guidelines.  In making this distinction, the authors note that conduct can be both deviant 

and unethical, but the two are not inevitably linked.350  An example might be a 

government employee lying to the public to protect State’s secrets — lying to the public 

is clearly ethically deviant behavior; however, it may well be an organizational norm 
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where the failure to act accordingly may lead to dismissal.  In this instance, 

forthrightness would be the deviant behavior.   

 Organizational behavior professor Danielle Warren finds Robinson and Bennett’s 

definition insufficient as it fails to account for the societal dangers of compliance.351  

Rather than solely relying upon organizational norms, Warren integrates an evaluation of 

“hypernorms”, which she bases upon a social contract concept capturing worldwide 

values or beliefs.352  Factoring in the impact of hypernorms, Warren expands the 

dichotomous “deviant” or “conformist” finding to now include four possibilities that add a 

“constructive/destructive” dimension (Table 4).353 

 

Table 4.  Typology of Employee Deviance 
  Normative standard (i.e., Hypernorms) 
  CONFORM DEVIATE 

Reference 
group norms 

CONFORM Constructive Conformity Destructive Conformity 
DEVIATE Constructive Deviance Destructive Deviance 

 
 
 
“Destructive deviance” would include behavior contrary to both organizational and 

hypernorms; such as an employee engaging in prohibited discrimination. If the behavior 

was only contrary to hypernorms, it would be considered “destructive conformity”, which 

describes the example of actively lying (versus silence) to protect State’s secrets.  

Behavior that falls within both sets of norms is constructive conformity, arguably the 
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“Goldilocks” situation.  Last, Warren labels employee behavior that deviates from 

organizational norms but conforms to hypernorms as “constructive deviance.” Such 

deviant conduct could include whistleblowing, and constructive deviance is the dominant 

theme in O’Leary’s guerrilla government research.  Warren also approvingly cites acts of 

constructive deviance as helpful to society.354   

 Where does religious accommodation involving a refusal to perform fall within 

this framework — could it be a constructive deviance?  By virtue of the existing legal 

obligation to reasonable accommodate religion, one could argue that accommodation is 

both an organizational and hypernorm.  For purposes of discussion, assume that the 

refusal to act presents more than a de minimis burden and is unreasonable; yet the 

employee still recuses themselves as if it was approved.  The organizational norm is the 

efficiency of the service and the execution of proper orders; therefore, the employee’s 

behavior is deviant.  The more difficult question is whether the conduct is contrary to 

hypernorms — do most citizens more greatly value the efficient operation of government 

or the free exercise of religion? (Unfortunately, the answer may be tied to the specific 

religion at issue and not necessarily to “religion” in the abstract).  Greater free 

expression norms would result in this being constructive deviance; whereas, those more 

wary of religious establishment issues would find this to be destructive deviance. 

As a relevant aside, are these employee recusals claims of conscience or is it 

civil disobedience?  Noted scholar David Lefkowitz distinguishes the two by noting that a 

claim of conscience is personal exemption and it does not seek change to law or policy 
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for everyone.355  This section raises the possibility that those refusing to perform their 

duties for religious reasons may fall into both categories.  Though the vast majority will 

be seeking an exemption as a claim of conscience, the potential is for others to publically 

refuse to perform in an effort to seek political change.  Lefkowitz cautions that such 

public disobedience must still display a commitment to the equal authority of all citizens 

to determine what the law ought to be and must not coerce the state into abandoning or 

adopting certain policies.356 If the objectionable laws or policies were enacted by 

legitimate authorities, through accepted processes, Daniel Markovits warns that political 

disobedience in such instances risks becoming itself a form of oppression due to 

protesters attempt improperly to impose their personal political preferences upon 

others.357  Within the context of this study, the duties from which recusal would be sought 

are most likely resulting from legitimate processes reflecting regime values. 

2.  Strategizing Deviance 

 We have reached the point in the analysis where the employee has arrived at the 

conclusion that, due to a conflict with their religious beliefs, they cannot comply with a 

particular requirement of the position.  The employee must now determine the form in 

which that resistance will proceed.  Professor Richard Brisbin offers a thorough survey of 

the strategies involved with resistance and he categorizes them into two groups — 

inside and outside.358  For this study, the “inside” approach is most applicable as it refers 
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to the utilization of existing legal frameworks to voice challenges and achieve one’s 

desired outcomes.  Brisbin notes that, with an inside strategy, “[t]here is no denial of the 

legitimacy of the regime or its institutions that constructed and enforced the law.”359 In 

the specific case of religious accommodation, employees use legal frameworks (i.e., 

Title VII, administrative review processes, and the courts) to seek relief from performing 

objectionable duties.  The assumption is that the employee is either granted the 

accommodation or the accommodation is denied and the employee grieves the decision, 

yet still performs the objectionable tasks.  It is when the employee refuses to comply, 

that the actions begin to transform into an “outside” resistance strategy, which, according 

to Brisbin, “rejects the use of legality and violates the constitutive power relations 

ensconced within it.”360  He further notes that these resisters often justify their actions on 

moral, religious, or cultural arguments.  Outside strategies can include subversion, law-

breaking, and exit.  Recent actual examples of outside tactics by religious employees 

include a prison official refusing to allow a prisoner to take her “Plan B” medication after 

a sexual assault, a pharmacist effectively hanging up on a customer phoning in a birth 

control prescription, and trained therapists counseling clients regarding the “sin” of 

homosexuality.  

 Under the current adjudicatory framework for religious accommodation claims, 

the employee-actors in the previous examples would not likely have prevailed with an 

inside strategy (i.e., accommodation); thereby, forcing the impermissible behavior.  With 
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an enactment of an expansive WRFA, many of these present-day outside strategies 

would likely be transformed into inside tactics.  This transformation is where policy 

entrepreneurs can influence the choice of resistance to lead to greater policy change.  

They can provide litigation and moral support to individuals to encourage them to pursue 

the more radical outside strategies that draw greater attention to the group’s religious 

objections and perceptions of marginalization.  By framing the employee’s subversion of 

organizational rules and obligations as a skirmish against the “war on religion,” these 

policy entrepreneurs seek greater gain for their cause — either through having the 

objectionable policy changed, or through greater employee rights to resist performing 

objectionable tasks (this individual resistance may then hinder the execution of the 

objectionable policy).  The role of these policy entrepreneurs is examined in greater 

detail in subsequent sections. 

3.  Justifying Deviance 

 This section attempts to provide an explanation for how a religiously-motivated 

employee could justify taking potentially injurious actions contrary to organizational 

norms.  This question is best addressed by the social psychology and ethics literature, in 

which Albert Bandura has been one of the leading scholars on this particular issue.  

Professor Bandura best summarizes the situation as follows: 

 In the development of a moral self, individuals adopt standards of 
right and wrong that serve as guides and deterrents for conduct. In this 
self-regulatory process, people monitor their conduct and the conditions 
under which it occurs, judge it in relation to their moral standards and 
perceived circumstances, and regulate their actions by the consequences 
they apply to themselves. They do things that give them satisfaction and a 
sense of self-worth. They refrain from behaving in ways that violate their 
moral standards because such conduct will bring self-condemnation. The 
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constraint of negative self-sanctions for conduct that violates one’s moral 
standards and the support of positive self-sanctions for conduct faithful to 
personal moral standards operate anticipatorily. In the face of situational 
inducements to behave in inhumane ways, people can choose to behave 
otherwise by exerting self-influence. Self-sanctions keep conduct in line 
with internal standards. It is through the ongoing exercise of evaluative 
self-influence that moral conduct is motivated and regulated. Morality is 
thus rooted in a self-reactive selfhood, rather than in dispassionate 
abstract reasoning.361 

 
So why does self-censure not occur in the subject religious employees?  Bandura’s 

research explains that psychological mechanisms exist for the actor to mentally 

disengage from the objectionable conduct. The moral disengagement may take many 

forms, as shown below in Bandura’s topography.  Bandura explains that disengagement 

“may centre on redeeming harmful conduct as honourable by moral justification, 

exonerating social comparison and sanitising language. It may focus on agency of action 

so that perpetrators can minimise their role in causing harm by diffusion and 

displacement of responsibility. It may involve minimising or distorting the harm that flows 

from detrimental actions; and the disengagement may include dehumanising and 

blaming the victims of the maltreatment.”362  The reminder of this section provides a 

greater description of these mechanisms. 
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Figure 1.  Bandura's Typography 

 

 Almost all religiously motivated conduct utilizes moral justification to some 

degree.  Employees can justify their conduct (to themselves) by portraying it as serving 

morally worthy purposes.  In this process of moral justification, according to Bandura, 

religious employees can act on perceived religious imperatives and preserve their view 

of themselves as moral agents.363  There is also a utilitarian perspective operating, in 

that the religious actors believe their conduct preserves the free exercise of religion and 

a greater good for all by enforcing perceived religious mandates.  Bandura concludes 

that this cognitive restructuring of harmful conduct: 

. . . is the most effective set of psychological mechanisms for disengaging 
moral control. Investing harmful conduct with high moral purpose not only 
eliminates self-censure so destructive acts can be performed without 
personal distress and moral questions. Sanctification engages self-
approval in the service of destructive exploits. What was once morally 
condemnable becomes a source of self-valuation. Functionaries work 
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Selective Moral Disengagement 103

FIG. 1. Mechanism through which moral self-sanctions are selectively activated and disengaged from
detrimental behaviour at different points in the self-regulatory process (Bandura, 1986).

Moral Justiécation

One set of disengagement practices operates on the reconstruction of the behaviour
itself. People do not usually engage in harmful conduct until they have justiéed, to
themselves, the morality of their actions. In this process of moral justiécation,
pernicious conduct is made personally and socially acceptable by portraying it as
serving socially worthy or moral purposes. People then can act on a moral imperative
and preserve their view of themselves as moral agents while inèicting harm on
others.

Rapid radical shifts in destructive behaviour through moral justiécation are
most strikingly revealed in military pursuits. The conversion of socialised people into
dedicated éghters is achieved not by altering their personality structures, aggressive
drives or moral standards. Rather, it is accomplished by cognitively redeéning the
morality of killing so that it can be done free from self-censure. Through moral
justiécation of violent means, people see themselves as éghting ruthless oppressors,
protecting their cherished values, preserving world peace, saving humanity from
subjugation or honouring their country’s commitments. Moral justiécations sanctify
the violent means. Voltaire put it well when he said, “Those who can make you
believe absurdities, can make you commit atrocities.”

Over the centuries, much destructive conduct has been perpetrated by ordinary,
decent people in the name of righteous ideologies, religious principles and national-
istic imperatives (Rapoport & Alexander, 1982; Kramer, 1990; Reich, 1990).
Adversaries sanctify their militant actions, but condemn those of their antagonists as
barbarity masquerading under a mask of outrageous moral reasoning. Each side feels
morally superior to the other.

The politicisation of religion has a long-blooded history. In holy terror, perpe-
trators twist theology so they see themselves as doing God’s will. Pope Urban
launched the Crusades with the following impassioned moral proclamation: “I
address those present, I proclaim it, to those absent. Christ commands it. For all
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hard to become proficient at them and take pride in their destructive 
accomplishments.364 

 

 Rather than taking ownership for one’s actions, displacement of responsibility is 

a mechanism that permits the individual to cognitively minimize their agentive role in the 

deviant behavior, as famously noted in the Milgram study.   For the religious actor, this 

second set of disengagement practices often works in consort with moral disengagement 

because most conservative religious actors find their actions mandated by sacred texts 

and church authority.  Whereas sacred texts and church authority provide the basis for 

displacement, co-religionists can lead to what Bandura labels the social diffusion of 

responsibility — “[w]here everyone is responsible no one really feels responsible.”365  

This could take multiple forms for the religious employee.  In the direct sense, co-

workers may be seeking the same exemptions from objectionable tasks.  Indirectly, a 

social dominance orientation may be operating where the employee believes that their 

“in-group” norms justify their workplace conduct and possible adverse impacts upon out-

group members. 

 If one is unable to shift or diffuse responsibility, they can also reduce moral 

dissonance by minimizing or distorting the effects of their actions.366  Rarely will the 

refusal to perform assigned tasks result in direct, quantifiable harm; therefore, it 

becomes easier for employees to take a “no harm, no foul” view when confronted with 

the impacts of their actions.  To the religious employee, any inconvenience to the 
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organization or dignity harm to a client is negligible; especially when this is viewed in 

relation to the potential spiritual harm to the dissenting employee resulting from 

compliance. 

 Bandura’s final set of disengagement practices focuses upon denigrating the 

victim.  This occurs by dehumanizing the victim, or worse, by attributing negative 

perceptions — essentially viewing victims as “degenerates”.367 When such re-

characterization fails, the actor may, instead, blame the victim for bringing the suffering 

upon themselves.368  Dehumanization and attributing blame could reasonably be found 

to be applicable in instances where the harm impacts those seeking action or living a 

lifestyle deemed contrary to church teachings – such as those actions resulting from 

same-sex marriages. 

 The possibility of multiple disengagement practices providing cognitive 

justification for the same underlying action is supported by the work of Blake Ashforth 

and Vikas Anand who believe that such “rationalizing ideologies” are complementary and 

used in various combinations.369  Applying these rationalizing ideologies within the 

context of corporate corruption, Ashforth and Anand incorporated much of what Bandura 

found, but the authors find four additional ideologies. 
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 Of greatest relevance to this study was their conclusion that legality is itself a 

rationalizing ideology.370  Considering there is a legal obligation to reasonably 

accommodate the religious beliefs of employees, any resulting harms could be 

rationalized by the employee as being sanctioned.  In those instances where the 

proposed accommodation was not deemed reasonable, the employee may just assert 

that the determination not to accommodate was flawed and any refusal to act on their 

part is still legal under the broader Title VII purpose.  Similar to legality, Ashforth and 

Anand cite the additional ideology of “social weighting”, which impugns the legitimacy of 

others.371  By extension, their resulting laws and/or societal norms are similarly viewed 

as illegitimate.  An example of this would be those administrators refusing to recognize 

same-sex marriage in states where the courts have found prohibitions against such 

unconstitutional.  The actor may cite that only the legislature reflects the will of the 

people and that the courts cannot override the will of the people – in effect delegitimizing 

the judiciary.  The same actor may also argue that secular government is without 

authority to dictate what constitutes marriage.  In either case, the actor may state that 

there can be no harm from failing to execute illegitimate mandates. 

 Ashforth and Anand’s final two rationalizing ideologies are not cognitively 

complex, and are employed almost reflexively.  First, they cite the “metaphor of the 

ledger”, where good works (whether actual or anticipated) earn a credit that can be used 
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to offset harmful acts.372  One can easily envision employees thinking “I help people all 

day long, so any inconvenience to one person still leaves me a good person.”  Finally, 

when all else fails, there is the ability to forget, which Ashford and Anand refer to as 

“refocusing attention.”  Building upon the metaphor of the ledger, refocusing entails the 

employee thinking about the good that they achieve and not reflecting upon any harms. 

 As will be described, infra, this study evaluate a test suite of crucial cases that 

generally involve situations related to same-sex partnerships.  This section has shown 

how employees can resolve the cognitive dissonance between their obligations to the 

public and their religious refusal to perform fairly ministerial duties that the employee 

believes furthers a same-sex relationship.  These coping mechanisms still may be 

sufficient in all cases to motivate the employee to place personal beliefs above their 

administrator responsibilities.  In those situations, outside validation of their recusal 

desires, and assurances of legal defense, may be necessary for the employee to seek 

recusal.  The following section details those entities ready to provide that support. 

F.  Cause Lawyering 

 In Resistance to Legality, Brisbin provided an overview of the methods through 

which resistance is achieved.  “A disadvantaged movement or group is most effective 

when it possesses a consciousness of a claim of disadvantage that can be framed as a 

denial of legal rights plus access to adjudicatory institutions and a support structure, 

which, according to Brisbin, “includes interest groups or movements dedicated to 

changing law or rights that can assist in locating and funding litigation costs and 
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professional legal expertise over the long run.”373  This section attempts to describe 

employee resistance through nonperformance of assigned duties within the context of a 

larger conservative religious movement that provides moral and logistical support to 

these resisting employees.  Specifically, this section details the rise of the conservative 

religious lawyering movement, and their role in the proliferation of religious free 

expression claims.  It is the support and encouragement provided by these organizations 

that can motivate employees to crossover from disagreement to active refusal.   

 To understand the practice of activist conservative religious attorneys, one must 

understand the overriding motivation of conservative religious adherents.  As religion 

scholar Kevin den Dulk observes, these religious activists are not pursuing a pluralistic 

rights recognition that fosters private religious observance; rather, they seek positive 

religious freedom “to transform the culture as a whole by using public means to influence 

individual behavior and direct others toward their understanding of God’s will.”374  This is 

unique to conservative religious groups, typically Christian, as opposed to other 

religiously motivated groups, often preaching a “social gospel” and only seeking 

protection from the broader culture.375  This desire for cultural transformation by 
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Advocates.  From their websites: 
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conservative religionists gives rise to Hunter’s “Culture War Thesis” — in which den Dulk 

convincingly places the religious lawyering movement. 

 Consistent with Brisbin’s observation that resistance often emanates from a 

perceived denial of rights, den Dulk notes that conservative religionists — through a 

populist rhetoric of conflict against a “secular” enemy — connect the culture war to a 

politics of rights.376  He further cites that lawyers within this movement “use the culture 

war trope as both a marker of their own identity and a rallying cry for legal 

mobilization.”377  Whether Hunter’s societal “culture war” actually exists is not relevant to 

this discussion because den Dulk finds that only the belief (or myth) that there is a 

widespread and deep-seated cultural conflict is necessary to motivate religious rights 

advocacy by cause lawyers.378  By placing the lawyer within the context of a cultural 

conflict, the locus of engagement expands beyond the courtroom, and the attorney 

“might feel duty-bound to go wherever the battle is raging, which includes mass media 

and entertainment as much as courts and other political institutions.”379  Indeed, fear of 

secular media has led many of these movement lawyers to become thoroughly engaged 
                                                                                                                                            
 
racism, xenophobia, anti-Semitism, Holocaust denial and negation of the State of Israel. 
http://www.intjewishlawyers.org/main/. 
 
Through high impact lawsuits, policy advocacy, and community education, Muslim Advocates 
serves as a resource to empower communities and ensures that the courts and leaders at the 
highest level of government address the concerns of American Muslims. Muslim Advocates 
promotes equality, liberty, and justice for all by providing leadership through legal advocacy, 
policy engagement, and civic education, and by serving as a legal resource to promote the full 
and meaningful participation of Muslims in American public life. http://www.muslimadvocates.org. 
376 Kevin R. den Dulk, Purpose-Driven Lawyers: Evangelical Cause Lawyering and the Culture 
War, in THE CULTURAL LIVES OF CAUSE LAWYERS 57 (eds. Austin Sarat & Stuart Scheingold, 2008). 
377 Id. 
378 Id. at 61. 
379 Id. at 62. 
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in the religious conservative media ecosystem.  This multi-faceted approach to 

advancing the conservative religious movement has led den Dulk to re-classify the 

actions of these attorneys as “purposive lawyering” rather than applying the traditional 

and narrower “cause lawyerIng” moniker.380  This rhetoric of “purpose,” according to den 

Dulk, is familiar to the evangelical mind as he cites Rick Warren’s answer to why we 

exist, in which Warren notes that we “were born by his purpose and for his purpose.”381  

 Though presently actively engaged, these activist attorneys were slow to join the 

conservative religious rights movement.  It was not until the 1990’s, when the early 

movement leaders concluded that they were now becoming the cultural minority, that a 

concerted focus upon legal engagement began.  Early anti-abortion activist Francis 

Schaeffer issued a call to arms in the early 1980’s with his indictment of the religious 

lawyering community: 

Surely the Christian lawyers should have seen the change taking place and 
stood on the wall and blown the trumpets loud and clear.  A nonlawyer like 
myself has a right to feel somewhat let down because the Christian lawyers 
did not blow the trumpets clearly between, let us say, 1940 and 1970.382   
 

The challenges by Schaeffer, and subsequently the Moral Majority and Christianity 

Today magazine, invoked the practice of law as a “calling” and, for the first time, 

evangelical attorneys saw cause lawyering “as a legitimate vocational aspiration.”383  
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381 Id. at 62 (quoting from Rick Warren, The Purpose Driven Life: What on Earth Am I Here For? 
17 (no year given)). 
382 Kevin R. den Dulk, In Legal Culture, But Not of It, in CAUSE LAWYERS AND SOCIAL MOVEMENTS 
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Though late to the movement, once there these movement lawyers quickly established 

their role as cultural warrior-hero, which “heightened the importance of elite-lawyering 

while diminishing the need for mass-based mobilization.”384  According to den Dulk, this 

rhetoric of the “warrior-hero” results from a perception among movement members that 

an insufficient number of combatants are fighting for moral traditionalism and, borrowing 

from the theme of military service, that it comes down to the few to serve the greater 

good.385  Since the battle, according to movement leaders, can no longer be waged from 

a position of strength, it must now be prosecuted from the “minoritarian” politics of rights 

perspective.386  Rather than rejecting or opposing progressive rights claims, movement 

lawyers would re-draw the battlefield by appropriating the language of “equal” rights and 

putting it to their own purposes.387 

 As Glendon and others have noted, this country was primarily founded on a 

notion of individual rights; therefore, arguments opposing the rights of others would not 

be as persuasive within the public sphere as countervailing rights claims that relied upon 

a claim of religious liberty.  As den Dulk notes, “[e]vangelical rights mobilization was a 

response to certain progressive rights-claims, but it did not so much reflect an opposition 

between egalitarianism and antiegalitarianism as it revealed a conflict over different 
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understandings of equality itself.”388  To make competing rights claims, religious 

conservatives needed to establish a threat, which they accomplished by promoting 

secular humanism as a religion that is propped up by the state in violation of the 

Establishment Clause.  To compete with secular humanism and to preserve religious 

free expression, movement leaders argue that equality demands greater state 

accommodation of religion in public life.389  According to den Dulk, “while evangelical 

cause lawyers developed ways of understanding their ideological commitments through 

a distinctive rights discourse, that discourse itself began to shape their perception of the 

cause,” resulting in a new means of countermobilization.390  Accommodation from 

objectionable secular laws and polices becomes as valuable and more likely attainable 

than actually defeating the law or policy itself. 

1.  Rise of the Conservative Lawyer Movement 

 Discussion of conservative lawyer movements or organizations likely conjures 

immediate thoughts of the Federalist Society, which, since its founding in 1982, has had 

a tremendous impact on the legal community.  Vice President Dick Cheney once 

congratulated the Federalist Society for “becom[ing] one of the most influential 

[organizations] in the world of law and public policy.”391  Though indirectly influential in 

conservative causes, the Federalist Society is not a direct participant in the religious 

lawyering movement; however, due to the exceptionally strong overlap between political 
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and religious conservative populations, it is worthwhile to understand the evolution of the 

conservative lawyering movement, of which the religious lawyering subset will be 

described in greater detail. 

 Former Reagan cabinet official, Ed Meese, was an early proponent of the 

conservative lawyering movement, which he saw as a reaction to the progressive rights 

movement of the 1960’s and 1970’s.  He, and others, sought to redefine what constituted 

the “public interest” from a political conservative perspective.  According to Meese, 

progressive public interest lawyers had turned from representing the indigent “to 

maintaining novel legal actions on behalf of political activists and special-interest social 

causes.”392  He further disparages these attorneys by noting that: 

Often these lawsuits sought to nullify public policy decisions made by the 
citizens of a community or state, who had acted through their elected 
representatives or by their own majority votes in initiative and referendum 
elections. 
 
These so-called public interest lawyers were usually supported by 
government funds gained from taxes or by mandatory fees; but there was no 
equal opportunity for representation of those members of the public who often 
were the targets of litigation that ensued: taxpayers, property owners, school 
children, business entrepreneurs, and law-abiding citizens.393   

 
To fill this perceived void, Meese, et al., began promoting a “freedom-based” public law 

movement in the 1970’s.  Noted scholar on the conservative legal movement, Stephen 

Teles, explains that rather than adapting their behavior to existing political 

arrangements, conservatives responded “by engaging in political investment: devoting 
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scarce resources to projects (policy change, idea generation and legitimation, and 

organizational and network development) that would shift terrain of political competition 

in later periods,”394 which, in turn, gave rise to future successes such as the Federalist 

Society and influencing crucial judicial appointments. 

 If Ed Meese is one of the grandfathers of the conservative lawyering movement, 

then Michael Horowitz can be considered its founding father.  Reacting to what he 

perceived as the effective collusion of liberal public interest groups with the government, 

Horowitz, who would later become Office of Management and Budget General Counsel 

during the Reagan administration, conducted a study of conservative public interest 

groups and discovered that there was no cohesive conservative public interest 

movement; rather, it was focused upon business interests.395  Horowitz predicted that the 

conservative public interest movement would “make no substantial mark on the 

American legal profession or American life as long as it is seen as and is in fact the 

adjunct of a business community” with self-resourced legal representation.396  The 

movement’s primary mission, according to Horowitz, should be a focus on using the 

legal system as an instrument to redefine what is moral in law.  He believed that public 
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interest law was a battle of ideas and ideologies, and not just about winning or losing.397  

Without transforming professional ideals as to what he believes constitutes the more 

moral and compassionate principles of law, Horowitz warns that conservative public 

interest law would “at best achieve episodic tactical victories which will be dwarfed by 

social change in the infinite number of areas beyond reach of its case agendas.”398  

Horowitz advised that litigation should not be the movement’s sole focus of its efforts.  It 

was just as important to engage the policy process — both by influencing legislation and 

by placing its members in senior policy-directing positions.399  He urged conservative law 

groups to work towards remaking the judiciary with a membership sympathetic to the 

movement’s agenda.  

 Horowitz observed that the movement’s long-term success depended upon the 

ability to recruit elite attorneys into its membership. He noted that, at the time of his 

report, conservative public interest law firms were staffed by “appallingly mediocre” 

attorneys from regional law schools.400  He urged investment to build relationships with 

elite law schools and bar associations to develop and identify first-rate talent.  “Only 

when the staffs at conservative public interest law firms are comprised of law review 

editors, former law clerks and, in no small part, of alumni of national law schools, will the 

movement be in a position to initiate and participate in a real dialogue and in a truly 
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national competition as to which legal policies and ideologies are truly ‘in the public 

interest.’”401 

 The effort to redefine the “public interest” has spread beyond the confines of law 

to the fields of medicine, business, and foreign affairs; with conservative leaders utilizing 

the Federalist Society model to reach students and faculty.402  Sally Bipes, founder of the 

Benjamin Rush Society, explained that: “It occurred to me that if we’re going to defeat 

government-run health care, then we’re going to have to reach medical students. They 

hear a lot of wishful thinking about what government can do, and not much about 

common-sense alternatives based on individual choice.”403  Upon founding the Adam 

Smith Society for business schools, Marilyn Fedak noted that she “began to realize that 

capitalism was being vilified, in ways we haven’t seen since the Great Depression,” and 

that “[s]omething ha[d] to be done to support capitalism.”404   The Alexander Hamilton 

Society seeks to “correct” a perceived lack of security studies curricula by re-instilling the 

study of the proper use of military force.  Though none of these organizations directly 

seek advancement of religious expression, they are worth noting because the 

overlapping consensus of religious and political conservatism reasonably foreshadows 

political arguments grounded in religion (possibly for political gain); thereby, invoking the 

religious accommodation issues raised in this study.  For example, might the Benjamin 

Rush Society argue that contraceptive care coverage is a violation of religious free 
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expression in an attempt to defeat or hinder implementation of healthcare mandates?  

Might conservative Christian views of Islam affect the positions of the Alexander 

Hamilton Society, which could result in employees citing their religious beliefs as the 

reason not to participate in a program inconsistent with the Society’s religiously-

influenced policy position?  The politically conservative organizations highlighted 

throughout this section all present opportunities for the melding of religious and political 

conservatism, where the pursuit of religious expression can further the political 

expression. 

2.  Religious Lawyering Activists 

 One significant impact of the Federalist Society upon the religious lawyering 

movement was its ability to get ideologically friendly judges appointed to the federal 

courts.  Once conservative religious lawyering groups realized their arguments could 

prevail in court, their contribution to the movement was validated; thereby attracting new 

movement entrants and further professionalizing the religious lawyering cause.  In his 

2002 study of the religious lawyering movement, Steven Brown found that these groups 

of lawyers could now look to the courts “to recognize and legitimate the ideals and 

policies its supporters see as essential components of an America ‘reclaimed.’”405  “For 

these groups,” Brown notes, “the law represents a new opportunity to spiritually 
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rejuvenate America without screening candidates, canvassing for votes, or lobbying 

Capitol Hill.”406   

 Brown’s study identified three primary ways in which these conservative religious 

lawyering groups advance their cause.  The most direct involvement occurs through the 

“test cases” in which large organizations only pursue precedent cases that can transform 

the legal background surrounding a particular issue or policy.407  Test cases may also 

involve causes of action that may not be transformative or present a high likelihood of 

success, but are strategically pursued for public relations and/or fundraising purposes.  

The proliferation of religious lawyering groups has created competition for funding and 

branding becomes critical to viability.  Getting one’s name on cases gives the 

appearance of a “market leader,” which attracts further funding.  The difficulty in this 

approach is that litigation is extremely costly, both in time and resources; therefore, the 

expense of pursuing too many weak cases far outweighs branding goodwill.  The 

solution to this dilemma is Brown’s second identified method of involvement — the 

amicus curiae brief.  This is a highly popular form of engagement, as brief-writing is 

relatively low-cost investment, while allowing the organization to still claim ownership for 

public relations and fundraising purposes.408  For the movement as a whole, this 

presents a free-rider concern because some group or plaintiff is still required to fund the 

underlying litigation.  Without the initial investment, the availability of precedent-setting 

cases in which to file amicus briefs will be highly constrained.  To ensure that cases get 
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litigated, many groups act as what Brown terms “legal overseer,” where assistance is 

provided to affiliated attorneys for their representation.409  In many of these instances, 

local counsel provides services pro bono, while receiving assistance with litigation 

expenses and trial theory from the umbrella organization.  The amount of support and 

control exerted varies by organization, with some dictating the length of litigation and the 

theory of the case, and others even demanding that their organization be the counsel of 

record — in effect creating a franchise arrangement with the local counsel.410 

3.  Religious Lawyering Organizations 

 This section illustrates the types of tactics previously described by Brown.  The 

following is a sampling of the prominent relevant organizations with a description of the 

organization’s operations in their own words (all quotations are from the identified 

organization websites); thereby providing insight into not only how they operate, but also 

into how they want to be perceived by their constituencies.  
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Table 5.  Religious Advocacy Legal Organizations. 

Organization About 

Center for Law and 
Religious Freedom 
http://www.clsnet.org/center/
about  
 

 

“America’s oldest Christian advocacy ministry for religious freedom, the 
Center for Law and Religious Freedom argues high impact cases and 
advises Congress on vital legislation to protect religious freedom.  We are 
blessed to serve as America's RELIGIOUS LIBERTY ADVOCATES®.” 
 
“Since 1980, the Center [a subcomponent of the Christian Legal Society]  
has worked on hundreds of court cases, legislative initiatives, and 
influential publications concerning religious freedom. The Center has 
represented Christian students denied the right to meet for prayer and 
Bible study at their high schools, including the first case heard by the 
Supreme Court on the issue.  The Center was also instrumental in 
Congress’s passing the Equal Access Act to protect the right of public 
school students to meet for prayer and Bible study at school.” 
 
“Today the Center advocates on behalf of not only religious student 
groups, but also faith-based social services, religious educational 
institutions, and pro-life health care providers.” 
 
The Center provided drafting assistance for the Clinton Administration’s 
Guidelines on Religious Accommodation in the federal government. 

Liberty Counsel 
http://www.lc.org 
 

 

“The Liberty Counsel is an international nonprofit litigation, education, and 
policy organization dedicated to advancing religious freedom, the sanctity 
of life, and the family since 1989, by providing pro bono assistance and 
representation on these and related topics. With offices in Florida, Virginia 
and Washington, D.C., and an outreach in Israel, Liberty Counsel has 
hundreds of advocates around the world.” 
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Organization About 

The Rutherford 
Institute 
https://www.rutherford.org 
 

 

“Founded in 1982 by constitutional attorney and author John W. 
Whitehead, The Rutherford Institute is a civil liberties organization that 
provides free legal services to people whose constitutional and human 
rights have been threatened or violated.” 
 
“The Institute’s mission is twofold: to provide legal services in the defense 
of religious and civil liberties and to educate the public on important 
issues affecting their constitutional freedoms.” 
 
“Last year alone over 10,000 requests for legal assistance were handled 
by Institute staff. And with a national affiliate network of over 700 
volunteer attorneys, trained and educated on pertinent case law and 
provided with sample pleadings, legal research, and support and funding 
for court expenses, the Institute is equipped to handle hundreds of cases 
at a time. In addition the Institute’s media department makes sure that the 
major television news stations and thousands of newspaper outlets and 
radio stations receive news alerts on Institute cases, as well as public 
service messages on issues concerning religious freedom and 
constitutional liberties. Now that the Institute has become a nationally 
known force to reckon with, important cases get the attention they 
deserve.” 
 
“The Rutherford Institute publishes numerous books, papers, periodicals 
and pamphlets, many of which are available in our online store. In 
addition, our Freedom Resource Brief Bank provides legal resources to 
assist attorneys involved in constitutional litigation.” 
 
“The Rutherford Institute is committed to fighting for the oppressed. 
However our ability to do so depends largely on a national network of 
Affiliate Attorneys who are willing to volunteer their time and talents in 
order to stand up for those whose constitutional rights have been 
threatened or infringed. Our staff attorneys and paralegals work side-by-
side with Affiliate Attorneys, providing in-depth legal research and drafting 
pleadings or legal briefs where necessary.” 
 
Due to its refusal to partner with other competing religious rights 
organizations, such as the Alliance Defending Freedom discussed below), 
the Rutherford Institute is considered the “black sheep” of the 
conservative religious litigation groups and it has seen its operating 
budget reduced by half; forcing the closure of all its international offices. 
(STEVEN P. BROWN, TRUMPING RELIGION: THE NEW CHRISTIAN RIGHT, THE 
FREE SPEECH CLAUSE, AND THE COURTS 35-36 (2002)). 
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Organization About 

Thomas More Law 
Center 
http://www.thomasmore.org 
 

 

“The main battleground in this culture war is the courtroom and that is 
where the Thomas More Law Center is defending the religious freedom of 
Christians.” 
 
“Richard Thompson, former prosecutor of Oakland County, Michigan, 
and Thomas S. Monaghan, founder of Domino’s Pizza Corporation, 
established the Thomas More Law Center (TMLC) as a nonprofit 
corporation under the laws of the state of Michigan on December 29, 
1998.”  
 
“Our ministry was inspired by the recognition that the issues of the Culture 
War being waged across America are not being decided by our elected 
representatives, but by unelected judges holding life-time appointments 
who often rule according to their political ideology rather than existing law. 
. . . Moreover, their court decisions, largely insulated from the democratic 
process, have been inordinately influenced by legal advocacy groups 
such as the American Civil Liberties Union (ACLU) which seek to 
systematically subvert the religious and moral foundations of our nation.” 
 
“The Law Center's purpose is to be the sword and shield for people of 
faith, providing legal representation without charge. We achieve this goal 
principally through litigation, seeking out significant cases consistent with 
our mission.” 
 
“The Law Center also defends and promotes faith and family through 
media and educational efforts. Above all, the lawyers of the Thomas More 
Center seek to meet the highest moral and ethical standards of our 
Christian faith and our legal profession.” 
 
“TMLC has established itself as one of the nation’s leading Christian 
public interest law firms. Attorneys with the Law Center have appeared 
regularly on national radio and television programs including: the FOX 
News Channel's O’Reilly Factor, Hannity and Colmes,FOX & Friends; 
MSNBC's Live with Dan Abrams; the Dr. Laura Show; the Radio 
Factor; The Savage Nation with Michael Savage; and hundreds of 
Christian radio networks. The Law Center's attorneys and cases have 
appeared in: the New York Times, the Los Angeles Times, the Jerusalem 
Post, the Washington Times, the National Law Journal, National Review, 
World Net Daily, the Detroit Free Press, and many other notable 
publications.” 
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Organization About 

National Center for 
Law & Policy (NCLP) 
http://www.nclplaw.org/about
-us/nclp/  
 

 
 

“The National Center for Law and Policy engages in constitutional 
litigation in state and federal courts. The National Center is also active in 
the areas of public policy and education.” 
 
“Our nations’ founders believed that our rights and liberties are not 
manufactured by men, but are established by our Creator. The attorneys 
at the National Center For Law & Policy believe that we are duty and 
honor bound to oppose and resist all who would seek to take away those 
blessings of liberty which God has so mercifully endowed.” 
 
“Indeed, the enemies of freedom have multiplied, and with them, we have 
clearly witnessed a mounting number of assaults on faith, family and 
freedom. Our attorneys stand ready, willing, and able to defend freedom 
against its enemies. All of the legal assistance we provide our clients is 
pro-bono (free). We do not charge our clients a dime. The National Center 
for Law & Policy is sustained by the generous donations of churches, 
business, and individuals who see the value of our work.” 
 
“The National Center for Law & Policy is dedicated to preserving and 
reclaiming religious freedom. Sometimes we work alone, but whenever 
possible, we work with and coordinate efforts with other like-minded 
organizations in the cause of freedom. We are motivated in our endeavors 
by our faith to keep the doors open for the spread of the Gospel of Jesus 
Christ.” 
 
NCLP notes its concern for workplace religious expression; citing the 
specific litigation topics as: freedom of belief/rights of religious 
conscience, religious accommodation, witnessing at work, diversity 
training issues, and sabbath accommodation. 
 
NCLP President, Dean Broyles, graduated from the Regent University 
School of Law, where he was mentored by Jay Sekulow of the American 
Center for Law and Justice (ACLJ). 
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Organization About 

ACLJ - The American 
Center for Law and 
Justice 
http://aclj.org  
 

 

“Led by Chief Counsel Jay Sekulow, the ACLJ focuses on constitutional 
and human rights law worldwide. Based in Washington, D.C., with 
affiliated offices in Israel, Russia, Kenya, France, Pakistan, and 
Zimbabwe, the ACLJ is pro-life and dedicated to the ideal that religious 
freedom and freedom of speech are inalienable, God-given rights for all 
people.” 
 
“The ACLJ and its worldwide affiliates engage in litigation, provide legal 
services, render advice to individuals and governmental agencies, as well 
as counsel clients on global freedom and liberty issues. They also support 
training law students from around the world in order to protect religious 
liberty and safeguard human rights and dignity.” 
 
“As a non-profit organization, the ACLJ does not charge for its services 
and is dependent upon God and the resources He provides through the 
time, talent, and gifts of people who share our concerns and desire to 
protect our religious and constitutional freedoms.” 

Becket Fund 
http://www.becketfund.org 
 

 

“The Becket Fund’s principal work has always been First Amendment 
litigation, not only on behalf of people of faith against the government, but 
also in defense of the government when it is sued for being religion-
friendly.  The firm files most of its lawsuits in federal court, but beginning 
in 2004, it started filing suits before international tribunals under 
international law.  Most of its academic work is accomplished under the 
umbrella of the Becket Institute, which was founded at St. Hugh’s College 
of Oxford University in 1997.” 
 
“Employment. The Becket Fund protects the First Amendment right of 
religious employers to make employment decisions based on religion, and 
of religious employees to be free from religious discrimination and 
burdens on religious exercise in government workplaces.” 
 
“Healthcare and Conscience Rights. Religious health care workers face 
growing challenges from those who contend that religious belief has no 
place in the health care field. The Becket Fund protects the conscientious 
objection rights of  health care professionals and religious organizations.” 
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Organization About 

Alliance Defending 
Freedom 
http://www.alliancedefending
freedom.org  
 

 

“Alliance Defending Freedom is an alliance-building legal ministry with 
more than 2,200 Christian Allied Attorneys located in communities across 
the country and around the world. This highly trained network of attorneys 
brings a wealth of experience to the fight to defend religious liberty, the 
sanctity of life, and marriage and family.” 
 
“Alliance Defending Freedom has funded nearly 2,400 grants and legal 
projects for Allied Attorneys and organizations, and has equipped more 
than 1,600 Christian attorneys and 1,000 law students to defend religious 
liberty at its world-class training programs.” 
 
“For lawyers confronted with a religious liberties case they believe in, but 
simply can’t afford to take on, we offer two things:  
1) Financial resources that will enable you to help the people you want to 
help. 2) A partnership that goes beyond mere monetary support.” 
   
“So what we supply is a partnership: our investment meets your 
investment.  You litigate the case; we assess, evaluate, and contribute 
financial support and legal expertise where needed.  We rarely underwrite 
an entire case.  But often we can provide crucial cash flow to cover some 
of the costs of litigating cases that require a heavy investment of time and 
resources.” 
 
“The Alliance Defending Freedom Legal Academy is a one-of-a-kind 
program that provides legal training to enhance the ability of attorneys 
who practice law in any area to successfully engage the culture and 
defend religious liberty, the sanctity of life, and marriage and family.  In 
most cases, the training includes 12-15 hours of high-quality CLE, 
focused on these crucial issues.”   
 
“Alliance Defending Freedom asks attorneys who attend the Alliance 
Defending Freedom Legal Academy to report pro bono service.” 

 
 
 
 Informed by the success of the Federalist Society, the religious lawyering 

movement recognizes the strategic value in reaching the law student population.  Since 

the above-described organizations heavily rely upon independent attorneys to act as 

“foot-soldiers” for the movement, it is imperative that relevant training, experience, and 

motivation be instilled upon newly-minted lawyers to provide a talent pool from which to 
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recruit.  The following chart highlights specific law schools and fellowships that purposely 

prepare graduates and existing attorneys to practice in the religious freedom arena. 

 

Table 6.  Religious Advocacy Legal Education. 

School About 

St. Thomas 
University School of 
Law 
http://www.stthomas.edu/law
/ 
 

 

The School of Law was granted full accreditation by the American Bar 
Association in 2006. 
 
“We can talk about how faith and reason can be integrated not only in the 
world of ideas but also in the day-to-day lives of practicing attorneys. Our 
faculty members challenge students to consider how they can practice 
law consistently with their personal convictions, including those grounded 
in faith.” 
 
The law school administers the Prolife Center, which focuses on three key 
areas: 
 

• Training law students and lawyers in the defense of life, 
 

• Assisting government officials in drafting, passing, and defending laws to 
protect human life, and 
 

• Developing needed legal scholarship on constitutional, regulatory, and 
cultural barriers to creating a Culture of Life. 
 
Describing the school, faculty member Susan Stabile explains that they 
“have an explicitly faith-based mission that seeks to foster a ‘vocation-
based’ culture and understanding of success, and that encourages 
students to explore the relationship between their faith and their life in the 
law.” (Susan J. Stabile, The Practice of Law as Response to God’s Call, 
32 SEATTLE UNIV. L. REV. 389, 396 (2009)). 
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School About 

Liberty University 
School of Law 
http://www.liberty.edu/law/?P
ID=4932 
 

 

Liberty became ABA-accredited in 2006. 
 
“Liberty University School of Law is founded upon the premise that there 
is an integral relationship between faith and reason, and that both have 
their origin in the Triune God. Thus, from this perspective, legal education 
that purports to prepare individuals to pursue justice should skillfully 
integrate faith and reason as a means to the formation of law and a just 
society.” 
 
“Such a legal philosophy was once the dominant one in America. The 
vision of Liberty University School of Law is to see that point of view 
renewed.” 
 
“The vision of the School of Law is to see again all meaningful dialogue 
over law include the role of faith and the perspective of a Christian 
worldview as the framework most conducive to the pursuit of truth and 
justice.” 
 
“Clinic students have an opportunity to represent actual clients and share 
the responsibility of managing a case under the direct supervision of 
constitutional litigation attorneys.The Constitutional Litigation Clinic is 
operated in partnership with Liberty Counsel. Students have the 
opportunity to work on cases of national importance.” 

Regent University 
School of Law 
http://www.regent.edu/acad/
schlaw/ 
 

 

“Regent University School of Law offers a rigorous ABA-accredited [1989] 
curriculum taught in the context of a Christian worldview by faculty who 
are deeply committed to students’ success.” 
 
“Our mission is to provide an excellent legal education from a Christian 
perspective, to nurture and encourage our students toward spiritual 
maturity, and to engage the world through Christian legal thought and 
practice.” 
 
“Future lawyers who see law as a calling receive comprehensive training 
in advocacy skills and learn how a Biblical worldview influences legal 
theory and practice.” 
 
Regent partners with ACLJ to offer student internships. 
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School About 

Ave Maria School of 
Law 
http://www.avemarialaw.edu 
 

 

An independent law school established in 1999 and fully ABA-accredited 
in 2002. 
 
“Ave Maria recognizes that law and morality are inherently intertwined.” 
 
“Ave Maria students consider how the unchanging moral imperatives of 
the natural law should affect a lawyer's approach to the practice of law. 
This approach to the study of law provides students with a deep 
appreciation for the origins of law and an understanding of moral and 
intellectual principles germane to the American legal system, including 
unalienable rights, federalism, and separation of powers.” 

Stanford Law School 
Religious Liberty 
Clinic 
http://www.becketfund.org/st
anford/  
 

 
 

“The Stanford Law School Religious Liberty Clinic is the newest [opened 
January 2013] addition to the school’s distinguished program of clinical 
legal education organized under the Mills Legal Clinic. It is the only law 
school clinic in the country dedicated exclusively to religious liberty 
issues, offering students the opportunity to represent clients in disputes 
arising from a wide range of beliefs, practices, and customs.” 
 
“The clinic was made possible, in part, by a generous $1.6M gift from the 
Washington, D.C.-based Becket Fund for Religious Liberty.” 
 
“During the term, students can expect to handle a discrete 
accommodation project—e.g., represent a prisoner, student, or employee 
facing obstacles in the exercise of his or her faith—and likely also 
participate in a longer-term project involving religion in the public square—
e.g., represent a small church, synagogue, or mosque with zoning issues, 
or a faith-based group seeking access to public facilities.” 
 
“Opportunities to draft amicus briefs may also arise.  The clinic will involve 
administrative, trial, and appellate practice—though time constraints may 
not permit each student to work in all areas—united under the theme of 
‘religious liberty for all.’” 



 
 
 
 
 
 
 
 

147 
 
 

School About 

Blackstone Legal 
Fellowship 
http://www.blackstonelegalfe
llowship.org  
 
 

 
 
 

An Alliance Defending Freedom sponsored fellowship. 
 
“Our goal is to train law students who will rise to positions of influence and 
leadership as legal scholars, litigators, policy makers, and judges.  Ideas 
may have consequences, but people change cultures.  For that reason, 
the Blackstone Legal Fellowship seeks to identify and train leaders who 
passionately demonstrate Truth – who embrace the right things at the 
right time with the right attitudes.” 
 
“The Blackstone Legal Fellowship addresses some of the challenging 
cultural and legal issues facing the Christian lawyer in the new 
millennium.  Through a principled and analytical framework, students 
receive highly specialized, in-depth training, and hands-on work 
experience in: 

• Natural law principles: the foundation of law on which our country was 
established 

• Practical, real world experience in bringing crucial change to the current 
legal system 

• Sound, reasoned defense of religious liberty, the sanctity of life, and 
marriage and family” 
 
“This unique program began in 2000 with 24 high-caliber students and 
has grown to 140 students in 2012.  We have worked with over 300 
domestic and international allies and allied organizations. The Blackstone 
Legal Fellowship is a new generation of men and women of Christian 
conviction, passion, and intelligence being trained to restore freedom and 
bring about change in our culture.” 

 

 This section of the study has sought to illuminate those organizations and 

individuals that seek to advance religious expression within the public sphere.  With the 

resources and spiritual support that these groups can provide, individuals may be more 

secure in asserting their requests for religious accommodation.  Many of these 

individuals, like the religious attorneys, may also perceive themselves as foot-soldiers in 

a greater cultural conflict.  In these circumstances, when the client and attorney both 

share activist desires, there is no threat to the legal system.  But what if the client’s only 

desire is to settle the complaint by having the disciplinary action removed from their 
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employment file and not to serve as a plaintiff for years in an attempt to get a court 

decision expanding religious free exercise?  Legal ethicist Bradley Wendel notes that 

“[l]awyers in a liberal system must take care not to frustrate their clients’ pursuit of their 

own conception of the good life by appealing to a moral principle that is unique to the 

lawyer’s conception of the good.”411  Per Wendel, the attorney should work toward the 

settlement and not the pursuit of precedent; however, the sponsoring organization may 

not be willing to provide support in such a case, thwarting the client’s goals.  Sarat and 

Scheingold, speaking in the context of cause lawyering, bring an even stronger 

indictment: 

Cause lawyering, we have argued, is everywhere a deviant strain within 
the legal profession.  The cause lawyer is a “moral activist . . . [who] 
shares and aims to share with her client responsibility for the ends she is 
promoting in her representation.”  In so doing, cause lawyers threaten the 
profession by destabilizing the dominant understanding of lawyering as 
properly wedded to moral neutrality and technical competence.  In 
rejecting nonaccountability, cause lawyers establish a point from which to 
criticize the dominant understanding from within the profession.  They 
also denaturalize and politicize that understanding.  As a consequence, 
cause lawyers challenge ongoing professional projects and put at risk the 
political immunity of the legal profession and the legal process.412 

 
This does not mean that Sarat and Scheingold find no value in cause lawyering.  In fact, 

they note that these attorneys contribute greatly to civil society by offering a needed 

alternative to the value-neutral “hired gun”.  They caution, however, that cause lawyering 

will be deemed a need, rather than a threat, “only so long as its activities are viewed as 

                                                
 
411 W. Bradley Wendel, Public Values and Professional Responsibility, 75 NOTRE DAME L. REV. 1, 
7-8 (1999). 
412 Austin Sarat and Stuart Scheingold, Bringing Cultural Analysis to the Study of Cause Lawyers, 
in THE CULTURAL LIVES OF CAUSE LAWYERS 2 (Austin Sarat & Stuart Scheingold eds., 2008) 
(quoting David Luban, Lawyers and Justice: An Ethical Study xxii (1988)). 



 
 
 
 
 
 
 
 

149 
 
 

consonant with, not in conflict with or subversive of, prevailing political and social 

values.”413 

G.  Legal Framework 

 The prior sections of this review have described how public service employees 

can be motivated by religious belief, and how these beliefs may conflict with their 

obligations as a civil servant.  The review has also shown how employee’s potentially 

reconcile this conflict and how they may be inspired to act through the support of outside 

interests.  The logical progression is then to understand what exactly religious 

accommodation entails.  This section provides an overview of religious exemptions, 

generally, and then specifically addresses workplace religious accommodation 

requirements.  It also outlines the competing “efficiency of the service” legal standard 

that determines when adverse action for a nonperforming employee may be appropriate.  

Finally, since the proposed expanded religious obligation statutes adopt an ADA 

accommodation construct, the section concludes with an explanation of what that entails. 

1.  Religious Exemptions 

 Though the focus of this research is upon legislative exemptions in support of the 

free exercise of religion in the workplace, there is the broader question of what the 

Constitution mandates or proscribes and, as with many matters of religion, there are 

passionate and divergent views on this issue as well.  There is much interesting 

scholarship on the interpretation and adjudication of First Amendment Free Exercise 

                                                
 
413 Id. 
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Clause414 obligations since ratification; however, such a summary is beyond the scope of 

this project.  Instead, this section begins with the Supreme Court’s current controlling 

interpretation.  It then summarizes the contrasting views of several leading Constitutional 

scholars on this issue and concludes with the legislative response to the Court’s position. 

 Notwithstanding the withering criticism, both scholarly and lay, of the Court’s 

decision in Employment Division v. Smith,415 it has remained controlling precedent for 

more than twenty years while surviving opportunities for revision or reversal.416  Justice 

Scalia, writing for the majority in Smith, reiterated that Court precedent has consistently 

held that the right of free exercise does not relieve individuals from complying with valid 

and neutral laws of general applicability based upon conflicting religious obligations.417  

To support his argument, Scalia cited prior Court commentary in its Gobitis and 

Reynolds decisions.  Quoting Justice Frankfurter in Gobitis: “Conscientious scruples 

have not, in the course of the long struggle for religious toleration, relieved the individual 

from obedience to a general law not aimed at the promotion or restriction of religious 

beliefs.”418  In striking down a Mormon request to be exempted from polygamy laws, the 

                                                
 
414 “Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof . . ..”  U.S. CONST., AMDT. 1 (emphasis added). 
415 494 U.S. 872 (1990).  Respondents were fired from their jobs with a private drug rehabilitation 
center for ingesting peyote during a Native American Church ceremony.  They were subsequently 
denied unemployment compensation due their termination arising from “misconduct.”  The 
respondents argued that not exempting their conduct from the criminal prohibition constituted a 
Free Exercise Clause violation.  Id. at 874. 
416 See Christian Legal Society v. Martinez, 130 S. Ct. 2971 (2010) (citing Smith favorably in 
Justice Ginsburg’s majority opinion). 
417 Id. at 879.  Justice discusses the possibility of exemptions based upon “hybrid rights” and that 
will be discussed infra. 
418 Id. at 879 (quoting Minersville School Dist. Bd. of Ed. v. Gobitis, 310 U.S. 586, 594-95 (1940)). 
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Reynolds decision in 1879 was the earliest noted free exercise case and influenced 

Justice Scalia’s decision process, as he quoted from Reynolds:  

“Laws are made for the government of actions, and while they cannot 
interfere with mere religious beliefs and opinions, they may with practices 
. . ..  Can a man excuse his practices to the contrary because of his 
religious belief?  To permit this would be to make the professed doctrines 
of religious belief superior to the law of the land, and in effect to permit 
every citizen to become a law unto himself.”419  
  

In the modern age of expanded religious pluralism, such a threat is likely perceived as 

even greater. 

 Though not constitutionally mandated, the Smith court noted that legislative 

exemptions are still permissible.  As an example the Court notes that, although the First 

Amendment provides for negative protection of the press, legislatures often enact laws 

to affirmatively foster dissemination, and the same can be done for religious expression.  

“But to say that a nondiscriminatory religious-practice exemption is permitted, or even 

that it is desirable, is not to say that it is constitutionally required, and that the 

appropriate occasions for its creation can be discerned by the courts.”420  

 Justice Scalia was joined by only four additional Justices in the majority.  Justice 

O’Connor wrote a concurrence in which she argued that generally applicable laws that 

prohibit religious motivated conduct must be viewed as implicating First Amendment 

concerns and, which therefore, must be examined to determine if the state has a 

compelling interest in burdening the religious conduct and whether the burden was 
                                                
 
419 Id. (quoting Reynolds v. United States, 98 U.S. 145, 166-67 (1879)). 
420 Id. at 890.  Justice Scalia is silent regarding the tension between legislative exemptions and 
Establishment Clause concerns – possibly because he views the clause prohibiting the favorable 
treatment of a specific religion and not of religion in general. 
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narrowly tailored to meet the state’s interest.421  She cites several prior Court opinions in 

which she says the Court applied the “compelling interest” test (Justice Scalia 

distinguished many of these as “hybrid rights” cases).  Even applying a compelling 

interest standard, Justice O’Connor agrees with the majority’s decision to deny 

respondents an exemption.422  Justices Blackmun, Brennan, and Marshall also 

supported use of the compelling interest standard; however, they dissented from the 

judgment of the Court; believing that exemptions were warranted.423  As will be explained 

below, popular support for the compelling interest test would lead to congressional action 

soon after Smith. 

 Professors Douglas Laycock and (now-Judge) Michael McConnell are the 

literature’s two most noted critics of the Smith decision.  Immediately after the decision, 

both published dire predictions of the end of religious free expression.424  As the leading 

scholarly proponents of expanded religious free expression protections, it is important to 

have an understanding of their arguments, which this section will briefly summarize, 

including commentary from their critics. 

 Professor Laycock’s primary disagreement with the Court’s jurisprudence lies in 

his belief that the Court has reduced the Free Exercise Clause from a substantive right 

                                                
 
421 Id. at 894 (O’Connor, concurring).  For a third perspective arguing for intermediate-level 
scrutiny, see Donald L. Beschle, Does a Broad Free Exercise Right Require a Narrow Definition 
of “Religion”?, 39 HASTINGS CONST. L. QUARTERLY 357 (2012). 
422 Id. at 907. 
423 Id. at 907-21 (Blackmun, dissenting). 
424 Douglas Laycock, The Remnants of Free Expression, 1990 SUP. CT. REV. 1 (1990); Michael 
W. McConnell, Free Exercise Revisionism and the Smith Decision, 57 U. CHI. L. REV. 1109 
(1990). 
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to “a mere equality right.”425  According to Laycock: “Instead of a substantive right to be 

left alone by government, churches and believers now get a right to equal protection.”426  

Consistent with this view that free exercise is a substantive right, Laycock supports 

judicial review of regulations utilizing the compelling interest standard.427  Last, Laycock 

takes issue with the Smith Court’s erroneous (in his opinion) conclusion that religious 

belief is protected first and foremost, but religious conduct is only protected from 

discriminatory regulatory action that is not of general applicability — comparing the Court 

to Oliver Cromwell’s treatment of the Catholics in Ireland.428  Though not at issue in 

Smith, Laycock includes in his critique his disagreement with the Court’s 

contemporaneous decision in Swaggart in which he believes the Court is implying that 

only religiously-mandated conduct is protected.429 

 Professor Laycock’s philosophy is clear, “exemptions should be routine and not 

exceptional”430 and he cautions that “religious liberty is popular in the abstract, but 

unpopular in its concrete applications.”431  One cannot help but be struck by the 

juxtaposition of this warning with his conclusion three paragraphs prior that: “Today, the 

scope of pluralism and the scope of government are both vastly greater.  The occasions 

on which the normal course of government restricts religious exercise have multiplied 

                                                
 
425 Douglas Laycock, The Remnants of Free Expression, 1990 SUP. CT. REV. 1, 13 (1990); 
426 Id. at 10. 
427 Id. at 30. 
428 Id. at 21-22. 
429 Id. at 23 (citing Jimmy Swaggart Ministries v. Board of Equalization, 493 U.S. 378 (1990)). 
430 Id. at 68. 
431 Id. 
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manyfold.  The need for religious exemptions has multiplied in the same proportion.”432  

In light of these changed circumstances, Professor Laycock omits any discussion of 

“concrete applications.” 

 Professor McConnell’s support for religious free expression arguably exceeds 

that of Laycock.  In his seminal 1990 article addressing the history of the free exercise of 

religion, McConnell concludes by noting that: 

Locke and Jefferson may well have been animated, in Justice 
Frankfurter’s words, by the “freedom from conformity to religious dogma.”  
But that is not what the Baptists, Quakers, Lutherans, and Presbyterians 
who provided the political muscle for religious freedom in America had in 
mind. To them, the freedom to follow religious dogma was one of this 
nation’s foremost blessings, and the willingness of the nation to respect 
the claims of a higher authority than “those whose business it is to make 
laws” was one of the surest signs of its liberality.433 

 
In his 1992 response to Professor McConnell, constitutional scholar Philip Hamburger 

provides an historical refutation of McConnell’s treatise and the premise that individuals 

are exempted from civil laws (i.e., not religious) to which they had religious objections.434  

Hamburger instead finds that eighteenth-century Americans found religious exemptions 

appropriate in only limited circumstances (e.g., oaths, military service, and from a few 

                                                
 
432 Id. 
433 Michael W. McConnell, The Origins and Historical Understanding of Free Exercise of Religion, 
103 HARVARD L. REV. 1409, 1517 (1990). 
434 Philip A. Hamburger, A Constitutional Right of Religious Exemption: An Historical Perspective, 
60 GEO. WASH. L. REV. 915 (1992).  For additional critical commentary of McConnell’s Origins 
argument, see William P. Marshall, In Defense of Smith and Free Exercise Revisionism, 58 U. 
CHI. L. REV. 308 (1991). 
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other legal obligations) and these exemptions were explicitly delineated in the law — no 

general constitutional right of religious exemption from civil laws was recognized.435 

 Professor McConnell primarily relies upon religion clauses that existed in state 

constitutions prior to the federal Constitution for his belief that there was an understood 

right to religious exemption from civil laws.436  In delineating the various provisions, 

McConnell acknowledges that many clauses contained caveats that made the exemption 

inapplicable to nonpeaceable behavior.437  Hamburger notes that the caveats demanded 

more than just nonpeaceable behavior; with many prohibiting disturbing the “good order,” 

“safety,” or “happiness” of society.438  More damaging to McConnell’s argument is 

Hamburger’s understanding of eighteenth-century jurisprudence that referred to 

violations of law as “contra pacem;” inferring that “disturb-the-peace caveats apparently 

permitted government to deny religious freedom, not merely in the event of violence or 

force, but, more generally, upon the occurrence of illegal actions.”439 

 During the period surrounding the drafting and ratification of the federal 

Constitution, McConnell relies upon the writings of Madison to support the existence of a 

constitutional right of religious exemption.  McConnell cites Madison’s rejection of 

George Mason’s proposed use of “toleration” in the religious liberty clause of the Virginia 

Bill of Rights and Madison’s substitution of the broader “the full and free exercise of 

                                                
 
435 Id. at 916-17. 
436 McConnell, Origins, supra note 433, at 1455-62. 
437 Id. at 1461-62. 
438 Hamburger, supra note 434, at 918. 
439 Id. at 918-19. 
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[religion].”440  McConnell goes on to cite Madison’s support of religious exemption from 

military service and his writings in support of religious exemptions for the Quakers and 

Mennonites in the Memorial and Remonstrance Against Religious Assessments as 

further proof that a constitutional right to religious exemption was implied in the federal 

Religion Clause that he significantly influenced.441  Jefferson, of course, had just as 

significant influence over the religion clauses’ drafting and, unlike the inference that must 

be made in the case of Madison, Jefferson was explicit — “[M]an . . . has no natural right 

in opposition to his social duties.”442  Post-ratification, Professor McConnell notes the 

existence of legislatively enacted religious exemptions within certain laws as proof of the 

constitutional right.443  One could argue, however, that if the constitutional right was 

assumed, the legislative exemption would have been superfluous.   

 Returning to his critique of McConnell, Hamburger notes that eighteenth-century 

Americans did not generally consider, nor see a need for, broad-based religious 

exemptions from civil law.  Hamburger notes that most citizens of this era believed that 

“individuals in the state of nature had a liberty that was free from civil restraints but was 

insecure; therefore, said these Americans, individuals sought protection for their natural 

liberty by establishing civil government.  Liberty could only be obtained by submission to 

the civil laws of civil government.”444  In Hamburger’s view, and completely contrary to 

                                                
 
440 McConnell, Origins, supra note 433, at 1443. 
441 Id. at 1452. 
442 Id. at 1451 (quoting Letter from Thomas Jefferson to a Committee of the Danbury Baptist 
Association (Jan. 1, 1820), in 16 The Writings of Thomas Jefferson 281 (A. Lipscomb ed., 1903)). 
443 Id. at 1466-73. 
444 Hamburger, supra note 434, at 936. 
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that of McConnell, eighteenth-century Americans sought equal civil rights and religious 

equality, not exemptions. 

 As noted in the outset of this section, the judicial branch has the most controlling, 

if not persuasive, interpretation of whether a constitutional right to religious exemption 

exists, and early adjudications appear to better support Hamburger’s viewpoint.  Author 

Wesley Campbell found a paucity of nineteenth-century religious exemption cases, 

which supports Hamburger’s premise that Americans were more interested in equality 

than exemptions.  Campbell notes, however, that the limited size of government and the 

relative lack of conflict with religious doctrine was the likely reason for the lack of conflict 

in the first half of the century.445  In litigated cases addressing legislative religious 

exemptions, Campbell finds that courts were highly skeptical of individual declarations of 

belief and were reluctant to find for plaintiff.446  Such deference in favor of government 

action over religious belief does not lend support to McConnell’s constitutional right 

theory.  Later in the century, culminating with the Supreme Court’s 1878 denial of an 

exemption in Reynolds, Campbell notes the growing hostility to minority religions such as 

Catholicism and Mormonism, which resulted in additional exemption denials.447  In 

practice, religious free expression appears to have been more of a majority right and not 

the substantive constitutional right espoused by McConnell and Laycock.  In an era of 

religious pluralism, such an interpretation does not survive. 

                                                
 
445 Wesley J. Campbell, A New Approach to Nineteenth-Century Religious Exemption Cases, 63 
STANFORD L. REV. 973, 989 (2011). 
446 Id. at 1001. 
447 Id. at 1002. 
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 A third approach to religious exemptions is offered by professor Ira Lupu, noted 

Religion Clauses scholar, who neither agrees with the Smith Court or the absolutist 

positions set forth by Laycock and McConnell.  Contrary to Smith, Lupu believes that in a 

limited class of claims the state must have a compelling interest before it can deny a 

religious exemption.448  He acknowledges that it is difficult to circumscribe the class; 

however, Lupu believes it to include “claims to refrain from actions which the claimant 

sincerely believes on religious grounds will be deeply wrong to commit and claims to 

engage in actions which the claimant sincerely believes on religious grounds will be 

deeply wrong to omit.”449  After such an evaluation, claims found to be “religiously trivial” 

or subordinate to a compelling state interest become candidates for permissive 

accommodation,450 which returns us to the state of the law (i.e., permissible legislative 

exemptions) as expounded in Smith. 

 Lupu, for a multitude of sound and convincing reasons, does not support the 

practice of legislative exemptions; rather, he believes in creating a category of 

“justiciable only” claims in constitutional law to address questions of religion.451  Although 

he provides an explanation of how this would be achieved, it does not adequately 

address the challenges posed above when defining religion.  Forcing judges to 

determine the sincerity of beliefs would lead to patchwork adjudications without 

predictive value.  Conduct of grave and deep import to one individual may be “religiously 

                                                
 
448 Ira C. Lupu, Reconstructing the Establishment Clause: The Case Against Discretionary 
Accommodation of Religion, 140 U. PA. L. REV. 55, 562-63 (1991). 
449 Id.   
450 Id. at 564. 
451 Id. at 601.  For Lupu’s argument against accommodation, see Id. at 580-99. 
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trivial” to another — leading to differing results for the same underlying conduct.  In the 

workplace setting, this would be completely unworkable (aside from requiring third-party 

adjudication of every claim).  Though Lupu’s proposal results in a more limited sphere of 

accommodation than that proffered by Laycock and McConnell, the costs associated 

with resolution of the requested exemption cannot be discounted. 

 Though many disagree, there is no substantive constitutional right to religious 

exemptions from neutral laws of general applicability.  Perhaps in an effort not to 

overrule the Court’s Yoder decision, Justice Scalia opens the door just slightly to the 

possibility of a religious exemption in the case of “hybrid rights” in which another 

constitutional right is implicated.  Scalia noted that: “The only decisions in which [the 

Court has] held that the First Amendment bars application of a neutral, generally 

applicable law to religiously motivated action have involved not the Free Exercise Clause 

alone, but the Free Exercise Clause in conjunction with other constitutional protections, 

such as freedom of speech and the press.”452  Might these hybrid rights be enough to 

elevate workplace religious accommodation requests to a constitutional right; thereby 

requiring a compelling government interest before denying? 

 Law professor Alan Brownstein presents an excellent evaluation of the recent 

convergence of Free Exercise and Free Speech Clause doctrine where more religious 

exemption cases are being decided as matters of free speech post-Smith.453  Brownstein 

notes that most religious activity can be considered communicative, thus falling under 
                                                
 
452 Employment Division v. Smith, 494 U.S. 872, 881 (1990). 
453 Alan Brownstein, Protecting Religious Liberty: The False Messiahs of Free Speech Doctrine 
and Formal Neutrality, 18 J. L. & POL. 119, 120 (2002). 
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free speech protections, because such activity “affirm[s] to co-religionists and outsiders 

the religious identity and commitment of the person engaging in the religiously-motivated 

activity.”454  The corollary to this positive liberty of speech is the negative liberty 

preventing compelled affirmation of speech, which is most analogous to this study 

focusing upon employees who seek relief from performing certain work-related tasks.  

Brownstein cites the Court’s compelled affirmation decision in Boy Scouts of America v. 

Dale in which the Court upheld the right of the Scouts to expel a gay Scoutmaster.455  

Supporting their conclusion, the majority explained that “Dale’s presence in the Boy 

Scouts would, at the very least, force the organization to send a message, both to the 

youth members and the world, that the Boy Scouts accepts homosexual conduct as a 

legitimate form of behavior.”456  Similarly, one could see how an employee could 

articulate a claim that performing duties facilitating an activity, such as same-sex 

marriage, is an impermissible compelled affirmation that is inconsistent with their 

religious beliefs.  This being the case, just how viable will these hybrid rights claims be in 

the government employment setting?  Arguably, not very.   

In 2006, the Court’s decision in Garcetti v. Ceballos significantly constricted 

employee speech rights by holding that “the First Amendment does not prohibit 

managerial discipline based on an employee’s expression made pursuant to official 

responsibilities.”457  The majority elaborates by explaining that: “Restricting speech that 

                                                
 
454 Id. at 121. 
455 Id. at 162 (citing 530 U.S. 640 (2000)). 
456 Id. (quoting Dale, 530 U.S. at 653). 
457 547 U.S. 410, 424 (2006). 
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owes its existence to a public employee's professional responsibilities does not infringe 

any liberties the employee might have enjoyed as a private citizen. It simply reflects the 

exercise of employer control over what the employer itself has commissioned or 

created.458  As will be discussed infra, this echoes prior Court doctrine limited the rights 

of individuals as employees versus their status as citizens.  Employee rights are 

balanced with the efficient operations of government, with the significant judicial 

deference to the agency as noted in Garcetti: 

Employers have heightened interests in controlling speech made by an 
employee in his or her professional capacity.  Official communications 
have official consequences, creating a need for substantive consistency 
and clarity.  Supervisors must ensure that their employees’ official 
communications are accurate, demonstrate sound judgment, and promote 
the employee’s mission.459 
 

Since any request to refrain from performing tasks would be made pursuant to assigned 

duties, Garcetti forecloses the invocation of free speech interests to create a hybrid 

rights situation.  The only avenue for such abstention would have to be rooted in a 

legislative exemption. 

 Responding to the Smith Court’s declaration that religious exemptions to neutral 

laws of general applicability are legislatively permissive, but not constitutionally 

mandated, Congress quickly responded by enacting the Religious Freedom Restoration 

Act of 1993 (“RFRA”).460  Sensing opportunity, a near-unanimous Congress reversed the 

Court’s finding and reinstated what they believed to be the compelling interest standard 

                                                
 
458 Id. at 421-22. 
459 Id. at 422-23. 
460 See Pub. L. No. 103-141, 107 Stat. 1488 (codified at 42 U.S.C. § 2000bb to bb-4 (1994)). 
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pre-Smith.  No longer can neutral laws or regulations of general applicability be used to 

justify denying religious exemptions without further inquiry.  Justice Scalia likely did not 

envision such sweeping legislation as opposed to individualized exemptions to specific 

rules/laws, but the post-Smith outcry did not appear willing to tolerate a protracted 

piecemeal approach to legislative exemptions. 

 Such reactionary legislation often impermissibly “overcorrects” and RFRA was no 

exception, as it was subsequently found by the Supreme Court to be unconstitutional as 

applied to the states.461   Although inapplicable to the states, RFRA is still binding law on 

the federal government.  Its relevance to the federal workplace, however, is somewhat 

confusing as RFRA does not directly modify the standards of Title VII.462  It appears fairly 

certain that employees cannot challenge conditions of their employment under RFRA.   

As held by the Third Circuit Court of Appeals, Title VII is the exclusive source of relief for 

religious accommodation issues and RFRA cannot provide a cause of action.463  The 

Third Circuit relied upon the Supreme Court’s holding in Brown v. GSA in which it found 

Title VII to be the “exclusive, pre-emptive administrative and judicial scheme for the 

redress of federal employment discrimination.”464  For purposes of this study, Title VII 

and the Equal Employment Opportunity Commission’s (EEOC) implementing regulations 

                                                
 
461 City of Boerne v. Flores, 521 U.S. 507 (1997). 
462 See S. REP. No. 111, 103d Cong., 1st Sess. 13 (1993), reprinted in 1993 U.S.C.C.A.N. 1892, 
1903 ("Nothing in this act shall be construed as affecting religious accommodation under title VII 
of the Civil Rights Act of 1964."). 
463 Francis v. Mineta, 505 F.3d 266 (2007). 
464 425 U.S. 820, 829 (1976). 
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will be considered controlling.465  Before discussing the obligations imposed by Title VII, 

however, it is critical to understand from what obligation exemptions are being sought. 

2.  Efficiency of the Service 

 The purpose of this study is to determine if the expansion of religious 

accommodation obligations in the federal workplace are appropriate when measured 

against administrative legitimacy.  To do this, one must have a clear understanding of 

the countervailing government interest in tension with the employee’s desire to be 

exempted from certain responsibilities and duties.  This countervailing force is defined as 

the “efficiency of the service” and it is meant to be a guiding principle of government 

employee actions.  Employees are not to act in their self-interest; rather, they are to only 

act in a manner consistent with the principles of good government and compliant with the 

(legitimate) dictates of their superiors.  Failure to do so subjects the government 

employee to corrective action.466 

 One must understand that this government right to restrict conduct inconsistent 

with efficient operations is truly substantial — to the point of permitting restrictions upon 

constitutionally-guaranteed rights.  The Supreme Court reiterated this government 

employer right in its seminal Waters v. Churchill467 decision in which it upheld the 

discharge of an employee for speech critical of management that was found disruptive to 

                                                
 
465 It is acknowledged that other avenues for federal employee redress exist (e.g., Office of 
Special Counsel and 42 U.S.C. §1983), but these are rarely used and are not applicable to this 
study). 
466 “Under regulations prescribed by the Office of Personnel Management, an agency may take 
an action covered by this subchapter against an employee only for such cause as will promote 
the efficiency of the service.”  5 U.S.C. § 7513(a). 
467 511 U.S. 661 (1994). 
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operations.  This decision reiterated the oft-referenced principle that “the government as 

employer indeed has far broader powers than does the government as sovereign.”468 

The Court explains that this added authority originates from the nature of the 

government’s mission as employer: 

Government agencies are charged by law with doing particular tasks. 
Agencies hire employees to help do those tasks as effectively and 
efficiently as possible. When someone who is paid a salary so that she 
will contribute to an agency's effective operation begins to do or say 
things that detract from the agency's effective operation, the government 
employer must have some power to restrain her. The reason the governor 
may, in the example given above, fire the deputy is not that this dismissal 
would somehow be narrowly tailored to a compelling government interest. 
It is that the governor and the governor's staff have a job to do, and the 
governor justifiably feels that a quieter subordinate would allow them to 
do this job more effectively.  
 
The key to First Amendment analysis of government employment 
decisions, then, is this: The government's interest in achieving its goals as 
effectively and efficiently as possible is elevated from a relatively 
subordinate interest when it acts as sovereign to a significant one when it 
acts as employer. The government cannot restrict the speech of the 
public at large just in the name of efficiency. But where the government is 
employing someone for the very purpose of effectively achieving its goals, 
such restrictions may well be appropriate.469 
 

 When corrective actions are taken against government employees, the Merit 

Systems Protection Board (MSPB) is the third-party adjudicator charged with reviewing 

such actions to ensure that they are necessary and proper.470  The MSPB has held that 

to prove that a charge against an employee promotes the efficiency of the service, the 

                                                
 
468 Id. at 672. (citing Pickering v. Board of Ed. of Township High School Dist. 205, Will Cty., 391 
U.S. 563, 568 (1968); Civil Service Comm'n v. Letter Carriers, 413 U.S. 548, 564 (1973); Connick 
v. Myers, 461 U.S., 138, 147 (1983)). 
469 Id. at 675 (emphasis added). 
470 For an overview of the appellate process, see http://www.mspb.gov/appeals/appeals.htm (last 
visited July 20, 2014). 
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agency must establish that there is a nexus between the charge and the efficiency of the 

service and that the resulting penalty was reasonable.471  “The nexus requirement, for 

purposes of whether an agency has shown that its action promotes the efficiency of the 

service, means there must be a clear and direct relationship between the articulated 

grounds for an adverse action and either the employee’s ability to accomplish his or her 

duties satisfactorily or some other legitimate government interest.”472  Nexus is 

presumed when the offending conduct takes place in the workplace,473 which, by 

extension, means that employees may be disciplined under this standard for off-duty 

conduct outside of the workplace.  Three means exist to establishing an off-duty nexus: 

“(1) a rebuttable presumption in certain egregious circumstances; (2) preponderant 

evidence that the misconduct adversely affects the appellant’s or co-workers’ job 

performance; or (3) preponderant evidence that the misconduct interfered with or 

adversely affected the agency’s mission.”474  Based upon these avenues to establish 

nexus, one can see how conduct otherwise constitutionally protected from government 

                                                
 
471 See Scheffler v. Department of the Army, 117 M.S.P.R. 499 (2012). 
472 Id. at ¶9 (citing Merritt v. Department of Justice, 6 M.S.P.R. 585, 596 (1981), modified by 
Kruger v. Department of Justice, 32 M.S.P.R. 71, 75 n.2 (1987)). 
473 Id. at ¶10 (citing Parker v. United States Postal Service, 819 F.2d 1113, 1116 (Fed. Cir. 
1987)). 
474 Id. at ¶12.  For general examples of this principle, see Brown v. Department of the Navy, 229 
F.3d 1356, 1358-61 (Fed. Cir. 2000) (finding nexus where area program manager for a Marine 
Corps Morale, Welfare, and Recreation Department engaged in an adulterous relationship with 
the wife of a Marine assigned to a unit supported by the manager while the Marine was deployed 
overseas); Allred v. Department of Health & Human Service, 786 F.2d 1128, 1131-32 (Fed. Cir. 
1986) (finding nexus based on an accountant’s off-duty child molestation, given that the mission 
of the agency was to administer health and social services for children, among others); Wild v. 
Department of Health & Human Services, 692 F.2d 1129, 1131-34 (7th Cir. 1982) (finding nexus 
based on a Department of Housing & Urban Development appraiser’s off-duty actions as 
manager of deteriorated rental properties). 
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interference can suddenly become enveloped under the penumbra of authority vested in 

the government as employer. 

 Though establishing nexus is a significant prong, once it is established the 

government still has the burden to prove that the corrective action taken was reasonable.  

In this phase of review, the Board gives great deference to the agency’s decision, and is 

generally evaluating only “to determine whether the agency considered all the relevant 

factors and exercised management discretion within the tolerable limits of 

reasonableness.”475  The circumstances to be considered when determining an 

appropriate penalty are referred to as “Douglas factors” (for the Board decision that 

outlined the twelve factors).476  Not all twelve factors must be evaluated in each instance; 

rather, only those most applicable should be considered and these include 

considerations such as nature and seriousness of the offense, past disciplinary record, 

length of service, consistency with other agency decisions, etc. 

 The intent of this section was to explain how agencies have vast authority when it 

comes to managing the workplace.  In the event that an employee elects not to perform 

assigned duties, whether pursuant to constitutionally protected rights or not, such an 

employee may be subjected to corrective action and/or removal.  As noted by the Court 

in Churchill, such authority is nearly plenary; to even allow agencies, consistent with the 

First Amendment, to “prohibit its employees from being ‘rude to customers,’ a standard 

                                                
 
475 Id. at ¶14 (citing Ellis v. Department of Defense, 114 M.S.P.R. 407, ¶11 (2010)). 
476 Douglas v. Veterans Administration, 5 MSPR 280 (1981). 
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almost certainly too vague when applied to the public at large.”477  Within the context of 

existing religious accommodation guidance, there is no friction between a requirement to 

accommodate and sacrificing service efficiency.  This is because, under the existing 

undue hardship standard, a proposed religious accommodation found to be detrimental 

to the efficiency of service would also constitute an undue hardship, as its cost would 

likely be greater than de minimis.  One could argue, therefore, that in the example of the 

government clerk refusing to file same-sex marriage certificates, there is no current duty 

to accommodate and the employee’s failure to perform the assigned duties may be 

subject to corrective action to preserve the efficiency of the service.  The following 

section will further explain the existing religious accommodation analysis. 

3.  Title VII Religion Accommodation 

 In these concluding two sections of the review, summaries of the existing public 

sector religious accommodation framework and that employed within the disability 

context will be presented.  The goal is to first provide the reader a more thorough 

understanding of the religious accommodation process that has existed for more than 

forty years, and then explain and distinguish the framework used to accommodate 

employee disabilities. 

Prohibited workplace religious discrimination can occur in two ways.  It results 

from either prohibited disparate treatment based upon religion (actions taken “because 

of” one’s religion) or from a failure to provide reasonable accommodation.  This study is 

narrowly tailored to the issue of religious accommodation, and the discussion will be 
                                                
 
477 Waters v. Churchill, 511 U.S. 661, 673 (1994). 
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limited as such.  Though very distinct in legal theory, many a complainant and 

practitioner have confused the two causes of action.  An example of such error would be 

a complainant alleging disparate treatment for being discharged when s/he refused to 

perform certain duties based upon religious belief.  To defeat this claim, the employer 

need only show that it would have discharged any employee that refused to perform 

duties in that situation — a disparate treatment argument implies that there would be a 

different outcome if someone not from the same protected class was in the same 

situation.  A failure to accommodate allegation by the complainant, however, would force 

the employer to explain how they met their regulatory obligations.  The remainder of this 

section defines these duties in greater detail.478 

 As repeatedly noted in this study, obligations are not triggered until a “religious 

practice or belief” is at issue, but the definitional morass previously articulated has made 

this evaluation increasingly difficult for employers.  Once again, the EEOC defines 

                                                
 
478 Though not creating any independent right of relief, in August 1997, the Clinton White House 
issued Guidelines on religious Exercise and Religious Expression in the Federal Workplace, 
http://clinton2.nara.gov/WH/New/html/19970819-3275.html (last visited July 20, 2014), to clarify 
“employees' religious exercise and religious expression when the employees are acting in their 
personal capacity within the Federal workplace and the public does not have regular exposure to 
the workplace.”  The Guidelines explicitly stated that they “do not comprehensively address 
whether and when the government and its employees may engage in religious speech directed at 
the public.”  In relation to the agency’s workforce, the Guidelines prevent management from: 
restrict[ing] personal religious expression by employees in the Federal workplace except where 
the employee's interest in the expression is outweighed by the government's interest in the 
efficient provision of public services or where the expression intrudes upon the legitimate rights of 
other employees or creates the appearance, to a reasonable observer, of an official endorsement 
of religion. 
The Guidelines were just a reiteration of existing laws and regulations, but with several 
explanatory examples, and they remain in place today.   For a critical review of the guidelines, 
see Stephen S. Kao, The President’s Guidelines on Religious Exercise and Religious Expression 
in the Federal Workplace: A Restatement or Reinterpretation of Law?, 8 B.U. PUB. INT. L. J. 251 
(1999). 
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religious practices “to include moral or ethical beliefs as to what is right and wrong which 

are sincerely held with the strength of traditional religious views.”479  It elaborates by 

noting that: “The fact that no religious group espouses such beliefs or the fact that the 

religious group to which the individual professes to belong may not accept such belief 

will not determine whether the belief is a religious belief of the employee or prospective 

employee.”480  This qualification is significant, and it shifts the inquiry more towards 

whether the beliefs are sincerely held. 

 The Supreme Court shared the EEOC’s acceptance of individualized beliefs in 

Thomas v. Review Board of the Indiana Employment Security Division481 in which the 

petitioner, a member of Jehovah's Witnesses, was denied unemployment compensation 

after he resigned for religious reasons after being reassigned to a foundry that produced 

military armament.  Testimony revealed that, although Thomas believed that producing 

weapons was against church teachings, other members of the church said that such 

employment was permissible.  At the outset, the Thomas Court noted that “religious 

beliefs need not be acceptable, logical, consistent, or comprehensible to others in order 

to merit First Amendment protection.”482  The Justices cautioned that “[c]ourts should not 

undertake to dissect religious beliefs because the believer admits that he is ‘struggling’ 

with his position or because his beliefs are not articulated with the clarity and precision 

                                                
 
479 29 C.F.R. §1605.1 
480 Id. 
481 450 U.S. 707 (1981). 
482 Id. at 714. 
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that a more sophisticated person might employ.”483  Regarding the case of Mr. Thomas, 

Chief Justice Burger explained that: 

Intrafaith differences of that kind are not uncommon among followers of a 
particular creed, and the judicial process is singularly ill equipped to 
resolve such differences in relation to the Religion Clauses. One can, of 
course, imagine an asserted claim so bizarre, so clearly nonreligious in 
motivation, as not to be entitled to protection under the Free Exercise 
Clause; but that is not the case here, and the guarantee of free exercise 
is not limited to beliefs which are shared by all of the members of a 
religious sect. Particularly in this sensitive area, it is not within the judicial 
function and judicial competence to inquire whether the petitioner or his 
fellow worker more correctly perceived the commands of their common 
faith. Courts are not arbiters of scriptural interpretation.484 

 
In its 2000 Love v. Reed485 decision, the Court of Appeals for the Eighth Circuit further 

explained that the requirements of Thomas included consideration of requests or 

preferences which involve purely secular aspects of life.  In Love, the petitioner was a 

prisoner who proclaimed to being of the “Hebrew religion”; although he did not call 

himself Jewish or ascribe to an organized religious community.  Due to restricted 

resources, Mr. Love was self-teaching his theology and thus believed that he could not 

leave his cell, nor benefit from the work of others on the Sabbath.  Pursuant to his 

beliefs, he requested a jar of peanut butter and bread the day prior so that he could feed 

himself on the Sabbath.  In refusing this accommodation, the prison argued that, 

although Love’s beliefs were sincere, they were too peculiar to amount to “religion.”  The 

Love court disagreed with the prison’s assertion that the accommodation request was 

not rooted in religion, and they specifically cited their prior precedent holding that "a 
                                                
 
483 Id. at 715. 
484 Id. at 715-16. 
485 216 F.3d 682 (8th Cir. 2000). 
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belief can be both secular and religious.  The categories are not mutually exclusive.  The 

first amendment presumably protects the area where the two overlap."486  As to not 

having articulated a more cogent belief system, the court referenced the cautionings of 

Thomas and found that while Love “may not yet be able to place individual precepts in a 

broader philosophical context, the record indicates that he is struggling in that direction 

— without the benefit of formal instruction. It is not the place of the courts to deny a man 

the right to his religion simply because he is still struggling to assimilate the full scope of 

its doctrine.”487  Relevant to the increasing practice of individuals blending tenants of 

multiple belief systems into their worldview, the court went on to note that “[t]o suggest 

that Love's belief-system falls short of being a religion would be to call into question the 

religious standing of all those who infuse Judaism, Christianity, or other ‘traditional’ 

religions with personal interpretation and introspection.”488 

 It should be clear that the burden in establishing whether a practice or belief 

meets the standard to be considered “religious” is fairly low, but how does one meet the 

“sincerely held” standard?  In its Compliance Manual, the EEOC notes that the employer 

is entitled to request additional information to ascertain sincerity; however, the 

Commission notes that this can likely be met by the employee’s first-hand explanation.489  

In cases of idiosyncratic beliefs, the employer may only have the employee’s statement 

or that of acquaintances aware of the employee’s beliefs.  In cases where no 

                                                
 
486 Id. at 689 (quoting Wiggins v. Sargent, 753 F.2d 663, 666-667 (8th Cir. 1985)). 
487 Id. at 688. 
488 Id. at 688-89. 
489 EEOC COMPLIANCE MANUAL, NUMBER 915.003, at 50 (July 22, 2008). 
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independent verification of belief can occur, the employer can only rely upon the 

employee’s credibility.  Based upon the totality of factors establishing whether a belief or 

practice triggers a duty to accommodate, it becomes apparent that almost all situations 

will trigger such a duty, and that the primary analysis relates to whether an 

accommodation is reasonable or unduly burdensome. 

 Through EEOC implementing guidance and caselaw, determining what 

constitutes “reasonable” is a fairly straightforward analysis.  First, the proposed 

accommodation must eliminate, not merely lessen, the conflict between work and 

religion.490  Second, the accommodation must not unnecessarily disadvantage the 

employee’s terms, conditions or privileges of employment.491  It is quite possible to have 

multiple accommodations that are both reasonable and available.  In those situations, 

the employer may choose which accommodation to offer and they are not bound to offer 

the employee’s preferred accommodation.492  As the Commission notes, this inquiry into 

reasonableness is fact-specific, and what is reasonable for one employee may not be for 

another.493  Where the greatest friction (and litigation) arises is from the determination as 

to whether an otherwise “reasonable” accommodation constitutes an undue hardship 

upon the employer. 

                                                
 
490 Id. at 52. 
491 Id. 
492 Id. (citing Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60, 68-69 (1986)). 
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 The EEOC’s application of the undue hardship affirmative defense is more 

restrictive in regulation than it is in application.494  The Commission’s provision appears 

to be limited to instances when justifying a refusal to accommodate an employee’s “need 

to be absent from his or her scheduled duty hours.”  Strict application of such would 

foreclose the ability to avoid making accommodations related to religious conduct not 

dealing with duty hours, such as appearance, workplace conduct, etc.  This is not the 

case, as an undue hardship defense is always available to the employer when 

addressing religious accommodation.  Such outdated language may reflect the evolving 

scope of workplace religious expression. 

 As noted previously, an undue hardship may be shown if the accommodation 

would pose more than a de minimis cost to the operation of the employer’s business.  

Relevant factors cited by the Commission’s regulations and Compliance Manual may 
                                                
 
494 29 C.F.R. §1605.2(e). Undue hardship.  
Cost. An employer may assert undue hardship to justify a refusal to accommodate an employee’s 
need to be absent from his or her scheduled duty hours if the employer can demonstrate that the 
accommodation would require ‘‘more than a de minimis cost’’.  The Commission will determine 
what constitutes ‘‘more than a de minimis cost’’ with due regard given to the identifiable cost in 
relation to the size and operating cost of the employer, and the number of individuals who will in 
fact need a particular accommodation. In general, the Commission interprets this phrase as it was 
used in the Hardison decision to mean that costs similar to the regular payment of premium 
wages of substitutes, which was at issue in Hardison, would constitute undue hardship. However, 
the Commission will presume that the infrequent payment of premium wages for a substitute or 
the payment of premium wages while a more permanent accommodation is being sought are 
costs which an employer can be required to bear as a means of providing a reasonable 
accommodation. Further, the Commission will presume that generally, the payment of 
administrative costs necessary for providing the accommodation will not constitute more than a 
de minimis cost. Administrative costs, for example, include those costs involved in rearranging 
schedules and recording substitutions for payroll purposes. 
 
Seniority Rights. Undue hardship would also be shown where a variance from a bona fide 
seniority system is necessary in order to accommodate an employee’s religious practices when 
doing so would deny another employee his or her job or shift preference guaranteed by that 
system. Hardison, supra, 432 U.S. at 80. 
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include the type of workplace, the nature of the employee’s duties, the identifiable cost of 

the accommodation in relation to the size and operating costs of the employer, and the 

number of employees who will in fact need a particular accommodation.495 

 The Commission’s regulations refer to “identifiable costs” when substantiating 

whether an alleged hardship is excessive.  It is not entirely clear from these provisions 

what constitutes “identifiable”, and the Supreme Court has not weighed in on the matter; 

therefore, employers must rely upon their particular jurisdiction’s adjudications for 

guidance.  The EEOC’s Compliance Manual gives the impression that an employer must 

first incur the hardship to be able to prove it: 

An employer cannot rely on potential or hypothetical hardship when faced 
with a religious obligation that conflicts with scheduled work, but rather 
should rely on objective information.  A mere assumption that many more 
people with the same religious practices as the individual being 
accommodated may also seek accommodation is not evidence of undue 
hardship. The determination of whether a proposed accommodation 
would pose an undue hardship is based on concrete, fact-specific 
considerations.496 

 
If “potential” hardships are not concrete enough and “objective information” is required, 

non-pecuniary harm becomes more difficult to prove.  In its guidance, however, the 

Commission cites judicial findings of undue hardship where the accommodation 

diminishes efficiency in other jobs, infringes on other employees’ job rights or benefits, 

impairs workplace safety, causes co-workers to carry the accommodated employee’s 

share of potentially hazardous or burdensome work, and when the proposed 

                                                
 
495 EEOC COMPLIANCE MANUAL, NUMBER 915.003, at 57 (July 22, 2008). 
496 Id. at 57-58. 
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accommodation conflicts with another law.497  None of these findings required the 

employer to first incur actual costs to prevail on the affirmative defense. 

 Two significant examples of non-pecuniary harm that could support an undue 

hardship finding are the effects of the accommodation upon co-workers and/or 

customers.  Regarding co-worker impact, the Commission requires a heightened level of 

disruption: 

Although infringing on co-workers’ ability to perform their duties or 
subjecting co-workers to a hostile work environment will generally 
constitute undue hardship, the general disgruntlement, resentment, or 
jealousy of co-workers will not.  Undue hardship requires more than proof 
that some co-workers complained; a showing of undue hardship based on 
co-worker interests generally requires evidence that the accommodation 
would actually infringe on the rights of co-workers or cause disruption of 
work.498 
 

When dealing with co-worker disruption, the employer walks a fine line between either 

failing to accommodate or failing to prevent a hostile work environment.  The 

Compliance Manual notes that “religious expression directed toward co-workers might 

constitute harassment in some situations, for example where it is facially abusive (i.e., 

demeans people of other religions), or where, even if not abusive, it persists even though 

the co-workers to whom it is directed have made clear that it is unwelcome.”499  

Regarding client interactions, the Commission does not require actual objections before 

limiting expression.  Supporting this premise, the Compliance Manual notes the potential 

                                                
 
497 Id. at 59-60 (citations omitted). 
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undue hardship for an employer where certain expression could be mistaken as the 

employer’s message.500 

 To illustrate these two concepts, the Compliance Manual weaves together a 

hypothetical that involves two employees of the same corporation that belong to the 

same church in which a minister has given them posters declaring “Jesus Saves!” and 

asks them to post at work.  One employee is an architect that works in a private office, 

while the other employee is a guard at the front desk.  The Commission suggests that 

the employer would not be able to refuse display of the poster in the private office 

without proof of disruption; whereas, the potential to be construed as a corporate 

message is enough to preclude display in the public area.501  Interestingly, the 

Commission even raises the corporation’s potential First Amendment right against 

compelled speech as a possible support for a finding of undue hardship.  Conversely, in 

the case of the government employer, significant Establishment Clause concerns may 

arise from accommodating religious expression, to be discussed infra. 

 Maintaining a preferred public image is one aspect of client interactions that 

merits greater discussion.  The Commission has long held that mere customer 

preferences are not a basis to take actions that negatively impact protected groups (e.g., 

only hiring female sales representatives to deal with a primarily male clientele).502 In 

cases involving personal grooming and appearance issues, undue hardship has 

generally been found in the religious accommodation arena when the requested 
                                                
 
500 Id. at 79. 
501 Id. at 79-80. 
502 Id. at 72. 
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exemption jeopardized safety (e.g., facial hair interfering with safety masks) or the need 

for uniformity in public safety officers (e.g., no religious pins on police uniforms).  Such a 

heightened hardship standard may not be required in light of the First Circuit’s decision 

in Clouitier v. Costco,503 which appears to support a premise that accommodations 

detrimental to public image create an undue hardship for the employer.  At issue in 

Cloutier was a policy preventing facial piercings (other than earrings) because Costco 

believed that such piercings detracted from the "neat, clean and professional image" that 

it aimed to cultivate.504  Ms. Cloutier, though originally proposing to cover up the 

piercings, later decided that she could not, based upon her religion, either cover or 

remove her facial piercings, and was subsequently terminated.  Assuming arguendo that 

the religious beliefs were legitimate, the court found that allowing a complete exemption 

form the requirement would pose “an undue hardship to require Costco to grant an 

exemption because it would adversely affect the employer’s public image.”505  If a facial 

piercing can be detrimental enough to an employer’s public image so that it per se 

impacts operations, then the burden required to override religious accommodation 

requirements is truly de minimis. 

 A reasonable reading of Cloutier would lead many employment law practitioners 

to the adage: “bad facts make bad law.”  First, the court appeared quite skeptical of 

whether Cloutier was indeed a member of the Church of Body Modification, and whether 

                                                
 
503 Cloutier v. Costco Wholesale Corp., 390 F.3d 126 (1st Cir. 2004); certiorari denied by Cloutier 
v. Costco Wholesale Corp., 545 U.S. 1131 (2005). 
504 Id. at 136. 
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the church prohibited covering the piercings (as explained above, this should not have 

been relevant).  Second, the court repeatedly noted that Cloutier declined Costco’s offer 

to allow her to cover her piercings with a bandage; even though Cloutier initially 

proposed the exact same accommodation at the outset.  It appears that the court may 

have had a destination in mind, and to get there it needed to employ a “public image” 

standard, which the EEOC does not support.  Normally, a court follower would be likely 

to dismiss Cloutier as more of an outlier rather than precedent-setting; however, the 

Supreme Court was provided an opportunity to review and the Justices declined.  Since 

certiorari is denied for a variety of reasons, and no opinion was issued, it is not known 

what they thought of the ruling.  It is, however, safe to assume that the justices were not 

offended by the reasoning that was be consistent with its Hardison decision. 

 The final aspect of the Commission’s guidance to be discussed, and most 

applicable to this study, relates to the modification of job responsibilities as a religious 

accommodation.  The Compliance Manual proffers that: 

When an employee’s religious belief or practice conflicts with a particular 
task, appropriate accommodations may include relieving the employee of 
the task or transferring the employee to a different position or location that 
eliminates the conflict with the employee’s religion. Whether or not such 
accommodations pose an undue hardship will depend on factors such as 
the nature or importance of the duty at issue, the availability of others to 
perform the function, the availability of other positions, and the 
applicability of a [Collective Bargaining Agreement] or seniority system.506 
 

To illustrate this concept, the Compliance Manual draws upon the ongoing debate of 

whether a pharmacist has a duty to fill prescriptions for birth control.  It cites the Seventh 

                                                
 
506 EEOC COMPLIANCE MANUAL, NUMBER 915.003, at 68 (July 22, 2008). 
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Circuit’s unpublished Noesen decision, in which it upheld Wal-Mart’s termination of a 

pharmacist who refused to fill prescriptions for birth control or to have contact with 

customers seeking such.507  Having multiple pharmacists on duty permitted Wal-Mart to 

accommodate Mr. Noesen by not requiring him to fill prescriptions for birth control; 

instead, he was to place the prescription in a basket to be handled by others.508  Mr. 

Noesen, however, refused to have any interaction with customers seeking birth control, 

and he would simply walk away from customers who presented a prescription for birth 

control or leave callers on hold without notifying others.509  As accommodation, Mr. 

Noesen requested to be relieved of all counter and phone duties or have all calls and 

customers pre-screened before he would address them.  Wal-Mart disagreed, resulting 

in his subsequent termination.510  The Noesen court held that such an arrangement 

would require co-workers to assume a disproportionate workload, and that was an undue 

hardship as a matter of law.511 

 The EEOC’s Compliance manual uses both the offered and requested 

accommodations from Noesen to illustrate the varying obligations, while showing just 

how fact-specific the undue hardship determination can be.  The Commission notes that 

the same reasonable accommodation offered to Noesen “might pose an undue hardship 

in a different case where there was no qualified co-worker on duty to whom such 

                                                
 
507 Id. at 69-70 (citing Noesen v. Medical Staffing Network, Inc., 232 Fed. Appx. 581 (7th Cir. 
2007)(unpublished)). 
508 Noesen, supra note 507 at 583. 
509 Id. 
510 Id. at 583-84. 
511 Id. at 584-85. 
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customer service duties could be transferred, or where it would otherwise pose more 

than a de minimis burden on the operation of the employer’s business.”512  Regarding 

Noesen’s proffered accommodation, the Commission sides with the reasoning of the 

court and notes that the employer may discipline or terminate the employee for not 

performing the tasks as assigned.513 

 The goal of this section was to provide the reader with a basic understanding of 

what the EEOC and the federal courts currently expect from employers when addressing 

requests for accommodation.  It was not intended to make the reader an expert on 

religious accommodation; rather, it was meant to create a picture of how third-party 

adjudicators approach these claims.  This section demonstrates that the employer’s 

burden in establishing an undue hardship is not significant, but requests may not b 

dismissed out of hand; employers must at least conduct a good faith individualized 

assessment of each request.  It is this perceived bias in favor of employers that has 

resulted in specific legislative and regulatory action (e.g. WRFA) to provide greater 

protections for employees acting under the dictates of religion and conscience.  The 

following section outlines how these initiatives have progressed over the past few 

decades, to include a more detailed explanation of the Workplace Religion Freedom Act 

in its various iterations. 

 

 

                                                
 
512 EEOC COMPLIANCE MANUAL, NUMBER 915.003, at 69, n. 175 (July 22, 2008). 
513 Id. at 69-70. 
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4.  Americans with Disabilities Act (ADA) 

 Before chronicling the history of WRFA, this section provides an overview of the 

framework for workplace accommodation that it seeks to adopt.  Proponents of WRFA 

seek to replace the current de minimis hardship standard currently used to evaluate 

proposed religious accommodations with the standard utilized by the Americans with 

Disabilities Act (ADA) to accommodate employee disabilities.  This section attempts to 

provide greater clarification as to what exactly the ADA requires.514  It is not intended as 

an exhaustive review of the ADA’s requirements,515 nor does it delve into the myriad 

adjudicatory issues raised in the federal courts.  At this section’s conclusion, the reader 

should have a better understanding of how vastly different the ADA undue hardship 

standard is when compared to the de minimis standard applied when accommodating 

religion, and thus why WRFA’s proponents are advocating so strongly for change. 

 The basic premise of the ADA’s Title I (addressing employment) is that 

employers must “mak[e] reasonable accommodations to the known physical or mental 

limitations of an otherwise qualified individual with a disability who is an applicant or 
                                                
 
514  This discussion of the ADA’s requirements applies to the federal government, as employer, 
even though “the federal government is not considered an ‘employer’ under the ADA.” Klute v. 
Shinseki, 797 F. Supp. 2d 12, 17 (D.D.C. 2011); see also 42 U.S.C. § 12111(5)(B)(i) (specifically 
excluding “the United States” from the definition of “employer”). To protect federal workers, 
Congress incorporated the ADA’s anti-discrimination and anti-retaliation provisions into the 
Rehabilitation Act of 1973, 29 U.S.C. § 791, et seq. (2006) (“Rehabilitation Act”). See also 29 
U.S.C. § 791(g); 42 U.S.C. § 12112(a). Because the Rehabilitation Act incorporates the ADA, it is 
“the exclusive remedy for employment discrimination based on a disability for federal employees.” 
Raines v. DOJ, 424 F. Supp. 2d 60, 64 (D.D.C. 2006) (internal citations and quotation marks 
omitted). 
515 Though numerous scholarly articles exist that explain and critique the ADA, the clearest 
explanation of the workplace requirements comes from the EEOC itself in its APPENDIX TO PART 
1630 — INTERPRETIVE GUIDANCE ON TITLE I OF THE AMERICANS WITH DISABILITIES ACT 
INTRODUCTION, 29 C.F.R. Part 1630, App. (2011). 
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employee, unless such covered entity can demonstrate that the accommodation would 

impose an undue hardship on the operation of the business of such covered entity.”516  

Congress elected not to define “reasonable accommodation”, but instead chose to 

provide examples; noting that it could include: 

• making existing facilities used by employees readily accessible to and 
usable by individuals with disabilities; and 

 
• job restructuring, part-time or modified work schedules, reassignment 

to a vacant position, acquisition or modification of equipment or 
devices, appropriate adjustment or modifications of examinations, 
training materials or policies, the provision of qualified readers or 
interpreters, and other similar accommodations for individuals with 
disabilities.517 

 
This failure to define has led to differences of opinion within the federal courts and 

between scholars, with some advocating that “reasonableness” is a separate 

determination from whether the proposed accommodation poses and undue hardship, 

and that a court could find an accommodation “unreasonable” as a matter of law without 

the employer having to establish that it would be an undue hardship.518  Most courts and 

legal scholars see reasonableness/undue hardship as two sides of the same coin, with a 

proposed accommodation only being deemed “unreasonable” if it poses and undue 

hardship to the employer.519   

                                                
 
516 42 USC § 12112 (b)(5)(A). 
517 42 USC § 12111(9). 
518 See Judge Posner’s application of a cost/benefit analysis to determine reasonableness, in 
Vande Zande v. Wisconsin Department of Administration, 44 F.3d 1330 (7th Cir. 1995). 
519 For an excellent review, see Mark C. Weber, Unreasonable Accommodation and Due 
Hardship, 62 FLA. L.REV. 1119 (2010). 
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The ADA defines “undue hardship” as an action that requires significant difficultly 

or expense, when considered relative to the following factors: 

• the nature and cost of the accommodation needed under this chapter; 
 
• the overall financial resources of the facility or facilities involved in the 

provision of the reasonable accommodation; the number of persons 
employed at such facility; the effect on expenses and resources, or the 
impact otherwise of such accommodation upon the operation of the 
facility; 

 
• the overall financial resources of the covered entity; the overall size of 

the business of a covered entity with respect to the number of its 
employees; the number, type, and location of its facilities; and 

 
• the type of operation or operations of the covered entity, including the 

composition, structure, and functions of the workforce of such entity; 
the geographic separateness, administrative, or fiscal relationship of 
the facility or facilities in question to the covered entity.520 
 

Law professor Mark Weber provides an excellent overview of the ADA’s accommodation 

requirement.  He describes the duty to accommodate as “a significant burden, one that 

may be expensive to satisfy, and one that is subject not to a cost-benefit balance but 

instead to a cost-resources balance that varies with the capacities of the employer; it is 

also a dynamic obligation liable to increase over time.”521  His second crucial point, which 

will discussed further in a section addressing Establishment Clause challenges, is that 

the duty to accommodate “entails mandatory departure from neutral workplace rules, 

effectively creating a preference for workers with disabilities.”522  Since there is no 

Establishment Clause analogue in relation to accommodating disability, this preference 
                                                
 
520 42 USC § 12111(10)(B). 
521 Mark C. Weber, Unreasonable Accommodation and Due Hardship, 62 FLA. L.REV. 1119, 1124 
(2010). 
522 Id. 
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is within the powers of Congress, but, as will be discussed, it presents a far greater issue 

for the viability of WRFA. 

 In its only decision specifically addressing undue hardship under the ADA, the 

Supreme Court addressed whether accommodation is a preference that can trump 

neutral workplace rules.  Writing for the majority, Justice Breyer concluded that “[t]he 

simple fact that an accommodation would provide a ‘preference’ — in the sense that it 

would permit the worker with a disability to violate a rule that others must obey — 

cannot, in and of itself, automatically show that the accommodation is not 

‘reasonable.’”523  In his dissenting opinion, Justice Scalia (with whom Justice Thomas 

joined) rebuts the majority by noting that their conclusion “is a far cry from what [he] 

believe[s] the accommodation provision of the ADA requires: the suspension (within 

reason) of those employment rules and practices that the employee’s disability prevents 

him from observing.524  Scalia explains: 

In other words, the ADA eliminates workplace barriers only if a disability 
prevents an employee from overcoming them — those barriers that would 
not be barriers but for the employee’s disability. These include, for 
example, work stations that cannot accept the employee’s wheelchair, or 
an assembly-line practice that requires long periods of standing. But they 
do not include rules and practices that bear no more heavily upon the 
disabled employee than upon others — even though an exemption from 
such a rule or practice might in a sense “make up for” the employee’s 
disability.525   
 

This reading of the ADA’s requirements is quite consistent with Justice Scalia’s majority 

opinion in Smith, discussed previously.  In Smith, Scalia warned of the unpredictability of 
                                                
 
523 Barnett v. US Airways, 535 U.S. 391, 398 (2002). 
524 Id. at 412 (Scalia, J. dissenting) (emphasis original). 
525 Id. at 413. 
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religious adherents creating myriad exceptions to neutral laws of general applicability.  In 

Barnett, the fear is similar in that employers will have no predictability as to the limits of 

their obligations and courts will be forced to step in to adjudicate basic workplace 

management issues.  Justice Scalia warns that when one departs from only modifying or 

removing barriers resulting from the disability, “the ADA’s accommodation provision 

becomes a standardless grab bag — leaving it to the courts to decide which workplace 

preferences (higher salary, longer vacations, reassignment to positions to which others 

are entitled) can be deemed ‘reasonable’ to ‘make up for’ the particular employee’s 

disability.”526 

 Justice Breyer counters Justice Scalia by finding that, by definition, “any special 

‘accommodation’ requires the employer to treat an employee with a disability differently, 

i.e., preferentially.  And the fact that the difference in treatment violates an employer’s 

disability-neutral rule cannot by itself place the accommodation beyond the Act’s 

potential reach.”527  Buttressing this conclusion, Justice Breyer references the ADA’s 

ample legislative history, which “said nothing suggesting that the presence of such 

neutral rules would create an automatic exemption.”528  With Barnett, the Court’s 

jurisprudence respecting the effect of neutral rules of general applicability on the 

employer’s obligation to accommodate is complete — religious accommodation is 

generally subordinate, while disability accommodation is superior; subject to a separate 

undue hardship finding.  This imbalance is what WRFA’s proponents seek to change. 
                                                
 
526 Id. at 413-14. 
527 Barnett v. US Airways, 535 U.S. 391, 397 (2002). 
528 Id. at 398. 
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A.  Congressional Intent 

 Though the language of the ADA itself only provides a vague description of 

Weber’s “significant burden” threshold, Congress did provide a very lengthly legislative 

history to help convey their intent with this groundbreaking legislation.529  To remove any 

question as to whether Congress intended a much higher threshold for establishing an 

undue hardship than that utilized for accommodating religion, the legislative history 

“wishes to make it clear that the principles enunciated by the Supreme Court in TWA v. 

Hardison, U.S. 63 (1977) are not applicable to this legislation.”530  Not only did Congress 

envision the obligation to accommodate disability far exceeding that for religion, it 

acknowledged that the resulting burden could be quite disproportionate to the 

employee’s salary.  The conference report noted that “[t]he Committee rejected an 

amendment which would have set a fixed limit of over 10% of the disabled employee’s 

salary as a per se undue hardship.  The Committee believes that setting a ceiling on 

reasonable accommodation is inappropriate . . ..”531  This assertion weakens the position 

of those advocating a cost/benefit analysis when determining reasonableness.  Further 

complicating the cost/benefit analysis, Congress stated that only the realized costs of the 

employer could be used in the burden calculation — those costs borne by the employee 

                                                
 
529 For a legislative history from the viewpoint of the individual who drafted the original Americans 
with Disabilities Act bill introduced in Congress in 1988, see Robert L. Burgdorf, Jr., The 
Americans with Disabilities Act: Analysis and Implications of a Second-Generation Civil Rights 
Statute, 26 HARVARD CIVIL RIGHTS-CIVIL LIBERTIES L. REV. 413, 463 (1991). 
530 H.R. REP. NO. 101-485(II), at 68 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 350.  See also 
H.R. REP. NO. 101-485(III), at 40 (1990), reprinted in 1990 U.S.C.C.A.N. 445, 463. 
531 H.R. REP. NO. 101-485(III), at 41 (1990), reprinted in 1990 U.S.C.C.A.N. 445, 464. 
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or third-party organizations cannot be considered.532  Additionally, the conference report 

cited the fact that architectural modifications or shared assistive devices can provide 

benefits to co-workers, clients, and prospective employees, and this benefit mitigates 

against finding undue hardship.533 

 The conference report illustrates that Congress viewed the accommodation 

spectrum as expansive — spanning actions from simply modifying time and attendance 

policies534 to requiring the very expensive; such as “readers for blind persons, 

interpreters for deaf persons, and physical accommodations for those with mobility 

impairments.”535  One of the key constraints to this duty to accommodate, as noted by 

the legislative history, is the overall resources of the entity.  For example, small 

enterprises may have limited obligations, but a large school district “might be required to 

make available a teacher’s aide to a blind applicant for a teaching job,” and a state 

welfare agency may be required to hire an interpreter for a deaf employee.536 

 The hiring of readers and interpreters, whose salary may equal or exceed that of 

the employee being assisted, was always expected of large employers.  The conference 

report specifically endorsed the findings in Nelson v. Thornburgh,537 which held that a 

group of blind employees within a state agency were entitled to readers, braille forms, 
                                                
 
532 H.R. REP. NO. 101-485(II), at 69 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 351–52.  
533 H.R. REP. NO. 101-485(II), at 69 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 351 (“For 
example, a ramp installed for a new employee who uses a wheelchair not only benefits that 
employee but will also benefit mobility- impaired applicants and employees in the future. Assistive 
devices for hearing and visually-impaired persons may be shared by more than one employee. . . 
.”). 
534 H.R. REP. NO. 101-485(II), at 62–63 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 345. 
535 H.R. REP. NO. 101-485(II), at 34 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 315. 
536 H.R. REP. NO. 101-485(II), at 67 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 350. 
537 567 F. Supp. 369 (E.D. Pa. 1983), aff’d, 732 F.2d 146 (3d Cir. 1984). 
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and specialized computers.  Though the cost of accommodating was substantial, it was 

“only a small fraction of the state agency’s personnel budget.”538   Congress noted that 

the obligation to hire additional staff may even extend beyond aiding the hearing and 

vision impaired, to include providing an attendant “to assist a person with a disability 

during parts of the workday,” and these personal attendants may even be required to 

travel with the employee to attend work-related functions and training.539  There is 

unlikely to be any accommodation that poses a greater expense to the employer than 

the retention of a personal assistant/reader/interpreter for the entire tenure of the 

disabled employee.  For government agencies, being located in an expensive labor 

market, or being forced to contract out for services due to manpower restrictions, can 

easily drive this expense to far exceed the accommodated employee’s salary; however, 

when viewed as a percentage of the agency’s personnel budget, the amount is trivial 

and could never be considered an undue hardship.  For most government agencies, 

congressional intent when evaluating undue hardship effectively removes cost as a 

primary basis for avoiding the duty to accommodate. 

B.  EEOC Interpretation 

 In addition to its implementing regulations,540 the EEOC provides interpretive541 

and enforcement542 guidance to instruct employers as to their disability accommodation 

                                                
 
538 H.R. REP. NO. 101-485(III), at 41 (1990), reprinted in 1990 U.S.C.C.A.N. 445, 464. 
539 H.R. REP. NO. 101-485(II), at 64 (1990), reprinted in 1990 U.S.C.C.A.N. 303, 346. 
540 29 C.F.R. Part 1630 (2011). 
541 Appendix to Part 1630 — Interpretive Guidance on Title I of the Americans With Disabilities 
Act Introduction, 29 C.F.R. Part 1630, App. (2011). 
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obligations.  Though the Supreme Court does not view EEOC interpretations of their 

implementing regulations as controlling,543 such issuances are far more controlling upon 

employers; especially those, such as the federal government, that will have employee 

complaints first adjudicated by the EEOC long before any possibility of judicial review.  

Possibly to reiterate the futility in asserting the affirmative defense, the EEOC provides 

relatively sparse additional guidance in these two issuances as to what constitutes an 

undue burden.   

 The Interpretive Guidance notes that hardship determinations must be made on 

a case-by-case basis and that “an accommodation that poses an undue hardship for one 

employer at a particular time may not pose an undue hardship for another employer, or 

even for the same employer at another time.”544  Accommodation denials based upon 

hardship, therefore, must be substantiated by facts specific to the requesting employee.  

The Interpretive Guidance does mitigate the “significant burden” somewhat by noting 

that “[e]xcessive cost is only one of several possible bases upon which an employer 

                                                                                                                                            
 
542 EEOC, Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the 
Americans with Disabilities Act, EEOC Notice No. 915.002 (Oct. 17, 2002). 
543 See Weber, supra note ## at 1141, n.90 (noting that EEOC issuances “‘constitute a body of 
experience and informed judgment to which courts and litigants may properly resort for 
guidance.’” Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 141–42 (1976) (quoting Skidmore v. Swift & 
Co., 323 U.S. 134, 140 (1944)) (referring to Title VII guidelines); see also Christensen v. Harris 
County, 529 U.S. 576, 587 (2000) (“Interpretations such as those in opinion letters–like 
interpretations contained in policy statements, agency manuals, and enforcement guidelines, . . . 
are ‘entitled to respect’ under our decision in Skidmore v. Swift & Co., 323 U.S. 134 (1944), but 
only to the extent that those interpretations have the ‘power to persuade,’ ibid.”). At the very least, 
the EEOC’s interpretation is subject to Skidmore deference. See generally Thomas W. Merrill & 
Kristin E. Hickman, Chevron’ s Domain, 89 GEO. L. J. 833, 903–08 (2001) (distinguishing proper 
situations for greater deference under Chevron and lesser deference under Skidmore and 
collecting authorities)). 
544 Appendix to Part 1630 — Interpretive Guidance on Title I of the Americans With Disabilities 
Act Introduction, 29 C.F.R. Part 1630, App. at 409 (2011). 
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might be able to demonstrate undue hardship.  Alternatively, for example, an employer 

could demonstrate that the provision of a particular accommodation would be unduly 

disruptive to its other employees or to the functioning of its business.”545  The EEOC 

provides such an example of an excessive nonpecuniary burden the ADA context: 

For example, suppose an individual with a disabling visual impairment 
that makes it extremely difficult to see in dim lighting applies for a position 
as a waiter in a nightclub and requests that the club be brightly lit as a 
reasonable accommodation.  Although the individual may be able to 
perform the job in bright lighting, the nightclub will probably be able to 
demonstrate that that particular accommodation, though inexpensive, 
would impose an undue hardship if the bright lighting would destroy the 
ambience of the nightclub and/or make it difficult for the customers to see 
the stage show.546 

 
The Supreme Court in Barnett also noted that the effects upon the business, such as the 

effect upon co-workers, could be considered.547  The EEOC is quick to clarify, however, 

that the employer would not be able to establish an undue hardship based only upon 

negative impacts upon employee morale without also establishing an adverse impact 

upon productivity.548 

 What is not clear from this guidance is to what extent must an accommodation 

interfere with operations to be considered an undue hardship?  Within the context of the 

private sector, most accommodations can ultimately result in a pecuniary cost.  In the 

nightclub example above, the EEOC notes that the accommodation is inexpensive; 

however, the impact upon business – lost customers – makes it unreasonable.  Does 

                                                
 
545 Id. at 410. 
546 Id. at 396. 
547 Barnett v. US Airways, 535 U.S. 391, 400-01 (2002). 
548 Appendix to Part 1630 — Interpretive Guidance on Title I of the Americans With Disabilities 
Act Introduction, 29 C.F.R. Part 1630, App. at 410 (2011). 
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that quantifiable lost business then have to be excessive when viewed in relation to the 

overall resources of the entity, or is it enough just to have lost customers?  Within the 

context of a government agency, what if the accommodation results in delayed service 

delivery?  As the sole service provider, there is no loss of clientele and there would be 

no loss of revenue as the public is eventually served.  The Commission offers no 

guidance.  Though the EEOC does not state so explicitly, there appears to be a 

preference for tangible pecuniary costs; either directly associated with the 

accommodation or indirectly tied to operations. 

 As the Interpretive Guidance is meant to provide a plain language description of 

the regulations, the Enforcement Guidance provides a more practical application of the 

Interpretative Guidance; relying heavily upon examples to convey concepts.  Since it is a 

largely derivative issuance, it does not merit a lengthy analysis.  There are, however, a 

few sections relevant to this study requiring discussion because it is unclear how they 

would be applied within the religious accommodation setting if WRFA was enacted.  

First, the Enforcement Guidance states that employers are not required to lower 

uniformly-applied production standards as a part of an accommodation.549  In the WRFA 

context, how would this apply in the case of conscientious objection to performing certain 

duties?  The Enforcement Guidance also raises a significant difference between 

accommodating religion and disability in that, in the case of disability, the EEOC explains 

that an employer can ask the employee to provide substantiating documentation of the 
                                                
 
549 EEOC, Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the 
Americans with Disabilities Act, EEOC Notice No. 915.002 (Oct. 17, 2002) (citing 29 C.F.R. pt. 
1630 app. § 1630.2(n) (1997)). 
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limiting condition — such documentation would validate ADA coverage and justify the 

particular accommodation.550  As explained previously, within the religious 

accommodation framework, the only true examination can be into whether the beliefs are 

deeply held, and it unclear how “deeply held” could ever be proven or disproven.  

Second, the Enforcement Guidance states that the accommodation must not only 

overcome the barrier, it must also be “effective;” as illustrated by the Commission’s 

example: 

An attorney with a severe vision disability requests that her employer 
provide someone to read printed materials that she needs to review daily. 
The attorney explains that a reader enables her to review substantial 
amounts of written materials in an efficient manner. Believing that this 
reasonable accommodation would be too costly, the employer instead 
provides the attorney with a device that allows her to magnify print so that 
she can read it herself. The attorney can read print using this device, but 
with such great difficulty it significantly slows down her ability to review 
written materials. The magnifying device is ineffective as a reasonable 
accommodation because it does not provide the attorney with an equal 
opportunity to attain the same level of performance as her colleagues. 
Without an equal opportunity to attain the same level of performance, this 
attorney is denied an equal opportunity to compete for promotions. In this 
instance, failure to provide the reader, absent undue hardship, would 
violate the ADA.551 

 
What is “effective” within the context of religious accommodation? Under the current 

standard, there are rarely multiple options not exceeding the de minimis standard; 

therefore, there is little adjudicatory guidance on what that would mean if there multiple 

available accommodations to resolve the employee’s conflict. 

                                                
 
550 Id. (citing 29 C.F.R. pt. 1630 app. § 1630.9(1997)). 
551 Id. 
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 The last item of note from the Enforcement Guidance is the EEOC’s explanation 

that the duty to accommodate extends past the employee’s performance of duties to 

apply to all benefits and privileges of employment, which commonly include “employer-

sponsored: (1) training, (2) services (e.g., employee assistance programs (EAPs), credit 

unions, cafeterias, lounges, gymnasiums, auditoriums, transportation), and (3) parties or 

other social functions (e.g., parties to celebrate retirements and birthdays, and company 

outings).”552  One could easily see how religious accommodation issues could arise, and 

there is ample case law within the prison context to show how religion can be inserted 

into the provision of almost any benefit or privilege.  For example, an agency cafeteria 

could be faced with multiple dietary restrictions to accommodate.  Employee assistance 

programs may have to take on more faith-based components to meet the needs of 

religious employees.  Training events, especially those based upon teaching non-

discrimination, may include topics found to be offensive by religious employees, and that 

may necessitate accommodation.  Again, under the current regulatory framework for 

religious accommodation, any of the results suggested above would easily constitute 

more than a de minimis burden and would not be required.  Within the WRFA 

framework, however, none would likely rise to the level of constituting an undue 

hardship. 

C.  ADA Accommodation in the Federal Workplace 

 If one is not familiar with prior EEOC adjudications of undue hardship under the 

ADA within federal sector, then it may come as a surprise to discover the depth and 
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breadth of what is required of the agency to meet its accommodation obligations.  This 

final section provides a recent example for context.   

The district court’s decision in Bonnette v. Shinseki553 illustrates the significant 

disability accommodation obligation imposed on federal agencies.  Ms. Bonnette served 

within the Office of Resolution Management as an alternative dispute resolution program 

specialist for the U.S. Department of Veterans Affairs (“VA”).  As a blind applicant, VA 

was able to hire her under a special hiring authority for individuals with targeted 

disabilities.  Ms. Bonnette failed to successfully complete her probationary period and 

was released prior to gaining permanent, competitive status.  In challenging her removal, 

Ms. Bonnette alleged a failure to accommodate her disability. 

 Upon her selection, Ms. Bonnette requested, as accommodation, that VA provide 

a reader, accommodate her seeing-eye dog, and provide adaptive technologies to assist 

with performing her duties.  Responding to her request for a reader, the VA initially 

provided one only when she travelled for work purposes, but it eventually hired a full-

time reader.554 Over her brief two-year tenure, VA management estimated Ms. Bonnette 

had five to ten different assigned readers.555  Ms. Bonnette had an integral role in the 

hiring process for these readers, reviewing resumes and participating in the candidate 

interviews.556  She also worked with her supervisor to identify the readers’ duties and 

                                                
 
553 CA No. 10-2110 (ABJ); 2012 U.S. Dist. LEXIS 170303 (D.D.C. Nov. 30, 2012). 
554 Slip opinion at 13. 
555 Id. 
556 Id. 
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participated in their training.557  To satisfy her request for adaptive technologies, the VA 

provided text-to-speak software, a scanner that converted files into accessible 

documents, a Windows Mobile device for blind people, and a hand cassette for audio 

recording.558  Accommodating Ms. Bonnette’s service dog presented the greatest 

challenge, as several co-workers were allergic to dogs.  In response, management 

arranged for frequent vacuuming, installed a $800 special air filter to remove the dog’s 

dander, allowed Bonnette to provide training to other employees on working with people 

with visual disabilities and their service animals, and addressed Bonnette’s complaints of 

mistreatment from her co-workers about her service dog.559  To avoid allergic reactions 

by co-workers, Ms. Bonnette was instructed not to use the ladies’ restroom, and was 

instead provided a key to the executive restroom, which was intended for the sole use of 

the political appointee division head.560  Even with these actions, Ms. Bonnette alleged a 

failure to accommodate because management: 1) did not replace her reader (who Ms. 

Bonnette perceived as having an unpleasant cadence), 2) made her take her dog further 

away from the door to relieve itself, and 3) failed to prevent an employee from using the 

executive restroom.561   

 The reasons for including this case are twofold.  Foremost, it is intended to give 

context to the accommodation obligation in the federal workplace setting.  The costs to 

accommodate Ms. Bonnette are significant, especially in relation her individual 
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contributions and/or salary.  When viewed, however, in relation to the overall VA 

personnel budget, the costs are almost inconsequential.  The district court found that VA 

met its accommodation obligation.  The second lesson from this case is an appreciation 

of how employer compliance can still result in organizational disruption.  Thirty-two 

months elapsed from VA’s termination of Ms. Bonnette to it receiving a favorable district 

court decision, which may be further appealed.  Litigation is expensive, and it impacts 

management both in the time away from regular duties, and in possible reluctance to 

take difficult actions in the future.  In the federal government, only a small minority of 

employees are disabled.  By contrast, almost every employee is guided by deeply held 

beliefs, placing them in WRFA’s class of coverage. 

H.  Summary 

 The goal of this summary was to provide the reader with a working knowledge of 

workplace religious accommodation, and the associated variables influencing effective 

implementation.  Essentially, this study addresses a more religious subset of the 

workforce that has an obligation to the public that may be “overridden” by the public 

employee when the duties are perceived to conflict with their religious beliefs, and such 

perceptions may be buttressed through the conservative legal activism.  Existing 

standards for establishing an undue hardship have minimized the possibility of conflict; 

however, adopting an ADA-like burden threshold will likely bring more cases into conflict 

— often due to amorphous definition of religion.  The breadth of the review was 

necessary to fully appreciate what is being asked by the research questions.  



 
 
 
 
 
 
 
 

197 
 
 

Additionally, such breadth will better inform the reader to understand why the crucial 

cases were selected for the test suite, in which the following chapters discuss in detail. 
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Chapter 3.  Research Design 

 

 The intent of this chapter is to explain in greater detail why a test suite case 

methodology was employed and of what it consists.  This will be prefaced by an 

overview of legal scholarship in social science.  Since this study is premised on the 

potential enactment of WRFA-like legislation, the chapter concludes with a detailed 

analysis of the various iterations of WRFA introduced over the past two decades to give 

the reader an understanding of its requirements and the politic surrounding attempts at 

enactment. 

a.  Methodology 

 A significant portion of this study could be classified as “legal scholarship” 

because it will compare two legal constructs by applying fact patterns from actual and 

likely cases to arrive at predicted outcomes.  The resulting outcomes from the legal 

analyses will then be used to substantiate the conclusions as to the public policy 

questions.  Since legal scholarship is somewhat of a departure from the typical social 

science methodologies, a brief methodological background is warranted before 

describing the specific methods to be employed. 

 Professionally, one must be careful when indicating that they are about to 

engage in legal scholarship, as the concept is much-maligned.  Professors Lee Epstein 

and Gary King (co-author of the noted text Designing Social Inquiry) noted that “the 

current state of empirical legal scholarship is deeply flawed” and has "little awareness of, 
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much less compliance with, the rules of inference that guide empirical research in the 

social and natural sciences."562  The authors do concede that legal scholarship remains 

far more influential with judges, legislators, and bureaucrats when addressing issues of 

public policy; especially so when it addresses “the likely consequences of particular 

changes in public policy, evaluating the impact of existing public programs, or affecting 

the real world in a timely manner.”563  Epstein and King attribute this influence to the fact 

that “[t]oo much legal scholarship ignores the rules of inference and applies instead the 

‘rules’ of persuasion and advocacy.  Their succinct summary of the problem is that: 

While a Ph.D. is taught to subject his or her favored hypothesis to every 
conceivable test and data source, seeking out all possible evidence 
against his or her theory, an attorney is taught to amass all the evidence 
for his or her hypothesis and distract attention from anything that might be 
seen as contradictory information. An attorney who treats a client like a 
hypothesis would be disbarred; a Ph.D. who advocates a hypothesis like 
a client would be ignored.564 
 

Though the alleged shortcomings are likely overstated, the inferiority perception persists; 

consequently, there is value in bridging the gulf. 

 To address the perceived shortcomings of legal scholarship, Professor Edward 

Rubin proposes that, “because of its internal features, legal scholarship needs to rely on 

other methodologies, particularly social science, to provide an understanding of the 

forces that act upon the legal system and of the impact of legal decisions.”565  Rubin 

finds that social science enables legal scholars to develop realistic models of the law’s 

                                                
 
562 Lee Epstein and Gary King, The Rules of Inference, 69 U. CHI. L. REV. 1, 6 (2002). 
563 Id. at 7 (internal citations omitted). 
564 Id. at 9. 
565 Edward L. Rubin, Law And and the Methodology of Law, 1997 WIS. L. REV. 521 (1997). 
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relationship to society and provides a means of understanding an array of forces and 

effects that are not explicable within the confines of a prescriptive discourse.566  Building 

on this concept, authors Ian Dobinson and Francis Johns note that the four categories of 

legal research — doctrinal (what is the law), problem, policy, and law reform — can all 

be spanned in a single research project.567  For the authors, combining problem, policy, 

and law reform research, while considering the related social factors/impacts, constitutes 

the concept of socio-legal research.568  In many ways, this dissertation could be 

classified as a socio-legal research project. 

 Since law is reasoned and not “found”, it is appropriate that this proposed 

dissertation pursue a qualitative research path,569 specifically, by way of case study 

analysis.  As noted in their seminal text on case study research, authors Alexander 

George and Andrew Bennett cite four strong advantages of case studies to statistical 

methods: “their potential for achieving high conceptual validity; their strong procedures 

for fostering new hypotheses; their value as a useful means to closely examine the 

hypothesized role of causal mechanisms in the context of individual cases; and their 

capacity for addressing causal complexity.”570  Case study research is not without 

challenges, with the authors explaining that “[r]ecurrent trade-offs include the problem of 

case selection; the trade-off between parsimony and richness; and the related tension 

                                                
 
566 Id. at 553-54. 
567 Ian Dobinson and Francis Johns, Qualitative Legal Research, in RESEARCH METHODS FOR LAW 
18-20  (eds. Mike McConville and Wing Hong Chui 2007). 
568 Id. at 20. 
569 Id. at 22. 
570 ALEXANDER L. GEORGE AND ANDREW BENNETT, CASE STUDIES AND THEORY DEVELOPMENT IN THE 
SOCIAL SCIENCES 19 (2005). 
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between achieving high internal validity and good historical explanations of particular 

cases versus making generalizations that apply to broad populations.”571  

 Examining more deeply the challenges posed by George and Bennett reveals 

their concern related to the relative inability to judge the representativeness of the 

particular cases and/or the fear of selecting along the dependent variable.  Sometimes, 

as in the design of this research project, representativeness is not critical, and selection 

along the dependent variable may even be preferred.  The authors explain that 

“[s]election with some preliminary knowledge of cases, however, allows much stronger 

research designs; cases can be selected with a view toward whether they are most-

likely, least-likely, or crucial for a theory, making the process-tracing test of a theory 

more severe.”572 

 For George and Bennett, a primary difference distinguishing case study research 

from quantitative research methods is that “case studies remain much stronger at 

assessing whether and how a variable mattered to the outcome than at assessing how 

much it mattered.”573  Because of this, “researchers must be careful to point out that they 

seek only contingent generalizations that apply to a subclass of cases that are similar to 

those under study, or that they seek to uncover causal mechanisms that may be in 

operation in a less extreme form in cases that have less extreme values on pertinent 

variables.”574  They note that this is achieved through the five types of case research 

                                                
 
571 Id. at 22. 
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previously identified in separate works from Arend Lijphart and Harry Eckstein 

(atheoretical/configurative idiographic, disciplined configurative, heuristic, theory testing, 

plausibility probes) and a sixth method added by George and Bennett, which they 

classify as “building block” studies of particular types or subtypes.575  This dissertation 

will utilize the disciplined-configurative case study method outlined by Professor Harry 

Eckstein. 

 According to Eckstein, disciplined-configurative studies are those in which case 

interpretation is based upon established theories or, lacking them, provisional ones, “and 

such interpretations can be sound only to the extent that their bases are in fact valid as 

general laws.”576  Political science and public policy studies rarely contain general laws; 

consequently, “they more frequently involve the application to cases of frameworks of 

inquiry, hopefully intended to help knowledge become nomothetic, not deductions from 

theory in any strict sense of the term.”577  Conversely, the cases can be used to impugn 

established theories or frameworks that ought to fit, but do not; which may then lead to 

new or re-formulated theories/frameworks.578 

 One way to impugn theory within the disciplined configurative model is through 

the utilization of what Eckstein terms “crucial cases;” which are cases “that must closely 

                                                
 
575 Id. at 75-76. 
576 Harry Eckstein, Case Study and Theory in Political Science, in 7 HANDBOOK OF POLITICAL 
SCIENCE, STRATEGIES OF INQUIRY 99 (Fred I. Greenstein & Nelson W. Polsby, eds., 1975). 
577 Id.  Eckstein notes that there are four subspecies of case study: nomological, paradigmatic, 
methodical, and therapeutic.  This dissertation will utilize the paradigmatic case study method, 
which “involves the application to a case of a preestablished framework, or checklist, for analysis, 
. . . such as the decision-making framework used in some studies of foreign policies.”  Id. at 133. 
578 Id. 
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fit a theory if one is to have confidence in the theory’s validity, or, conversely, must not fit 

equally well any rule contrary to that proposed.”579   “A crucial case study can readily be 

designed not only to determine whether a case lies off a predicted point on one curve but 

also whether it lies on, or nearer, a predicted point on a crucial countercurve.”580  

According to Eckstein, the key benefit of the crucial case is that it “may not merely 

establish that a theory is false but also why, at bottom, it is false, and what sort of theory 

would serve better.”581  This dissertation will use crucial cases to test the hypothesis that 

the accommodation framework used in disability claims can be used to determine the 

reasonableness of religious accommodation claims.  If the ADA framework could be 

successfully utilized, as religious accommodation proponents allege, then the framework 

should “fit” these crucial cases.582  The dissertation hypothesizes that they will not fit in a 

manner consistent with bureaucratic accountability. 

 The requirement to select crucial cases in Eckstein’s disciplined-configurative 

case study model justifies, if not requires, case selection with knowledge of the 

dependent variable; therefore, one of George and Bennett’s primary concerns is not 

applicable.  Although this study heavily relies upon existing federal caselaw, the other 

significant concern of case study research, that of internal validity, likewise does not 
                                                
 
579 Id. at 118 (emphasis in original).  “A single crucial case may certainly score a clean knockout 
over a theory.”  Id. at 127. 
580 Id. at 125. 
581 Id. 
582 For a prior example of Eckstein’s model used to evaluate proposed regulation, see Allison 
Christians, Case Study Research and International Tax Theory, 55 ST. LOUIS LAW JOURNAL 57 
(forthcoming 2011) (citing Arthur Cockfield, Transforming the Internet into a Taxable Forum: a 
Case Study in E-commerce Taxation, 85 MINN. L. REV. 1171, 1171 (2001); Arthur Cockfield, 
Designing Tax Policy for the Digital Biosphere: How the Internet is Changing Tax Laws, 34 CONN. 
L. REV. 333 (2002)). 
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pose a significant problem for this dissertation.  One could argue that the crucial cases to 

be utilized in the proposed research are dependent upon the individualized reasoning of 

judges and are representative and predictive over nothing more than the specific facts of 

that case.  Such assumption, however, would be inaccurate due to the controlling theory 

of stare decisis, which forces judges to follow precedent when addressing statutory 

application.  Law professor Michael Sinclair notes that the significant virtue of stare 

decisis “is the stability, continuity, and predictability it lends to the law.”583  According to 

Justice Brandeis, “Stare decisis is usually the wise policy, because in most matters it is 

more important that the applicable rule of law be settled than it be settled right.”584   

As the legendary jurist, Benjamin Cardozo, noted nearly one-hundred years ago, “[s]tare 

decisis is at least the everyday working rule of our law.”585 

 The Supreme Court’s last major discussion of the role of stare decisis occurred 

while upholding the right to terminate a pregnancy in Planned Parenthood v. Casey in 

which the Court noted that “the very concept of the rule of law underlying our own 

Constitution requires such continuity over time that a respect for precedent is, by 

definition, indispensable.”586  The Casey plurality saw overruling precedent as 

appropriate only in narrow circumstances, such as when a constitutional rule “has 
                                                
 
583 Michael Sinclair, Precedent, Super-Precedent, 14 GEORGE MASON L. REV. 363 (2007).  
584 Burnett v. Coronado Oil & Gas Co., 285 U.S. 393, 406-07 (1932) (Brandeis, J., dissenting) 
(emphasis omitted), overruled by Helvering v. Bankline Oil. Corp., 303 U.S. 362 (1938), and 
Helvering v. Mountain Producers Corp., 303 U.S. 376 (1938).  Justice Rehnquist: “Stare decisis is 
the preferred course because it promotes the evenhanded, predictable, and consistent 
development of legal principles, [and] fosters reliance on judicial decisions . . . .” Payne v. 
Tennessee, 501 U.S. 808, 827 (1991) (Rehnquist, C.J.) (citing Vasquez v. Hillery, 474 U.S. 254, 
265-66 (1986)). 
585 BENJAMIN CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 20 (1921). 
586 Planned Parenthood v. Casey, 505 U.S. 833, 854 (1992). 
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proven intolerable simply in defying practical workability . . . [or when] related principles 

of law have so far developed as to have left the old rule no more than a remnant of 

abandoned doctrine, or [when] facts have so changed . . . as to have robbed the old rule 

of significant application or justification.”587  Although intracircuit precedent should remain 

fairly constant and not pose a threat to internal validity, what about interciruit 

precedential differences? 

 A second argument to that of internal validity is the acknowledgement that not all 

circuits are uniform in their case law and the potential exists for differing outcomes 

between circuits based upon the same underlying facts; however, as will be shown 

below by current research into judicial decision-making, such differences do not 

undermine the results from the proposed research approach.   

 Many see the federal courts as becoming increasingly politicized, with judges 

allowing ideology to improperly influence their reasoning and outcomes.  Circuits are 

often referred to as “liberal” or “conservative” — implying that outcomes are more easily 

predictive.  But are these assertions supported empirically?  Much of the scholarly 

research into judicial decision-making relies upon decisions that can be neatly coded as 

either in favor of the appellant or respondent.  That, however, excludes an enormous 

body of highly relevant caselaw, which professors Stefanie Lindquist, Wendy Martinek, 

and Virginia Hettinger studied in their pathbreaking article that proposed twelve 

illuminating hypotheses related to mixed outcome (both parties prevailing on at least one 
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litigated claim) decisions.588  The results of their research revealed that “appeals court 

judges appear to be sensitive to the nature of the litigants before them and the 

arguments they make, to the interpersonal dynamics among the three judges on the 

panel, and to the legitimacy of their own institution.”589  Based upon these sensitivities, 

the authors concluded that “judges fashion results that allow them to negotiate a variety 

of goals — including their personal preferences, their colleagues’ preferences, pressure 

from litigants, and enhanced institutional legitimacy.”590  If these conclusions are 

accurate, then it is reasonable to believe that personal ideology, though influential, has 

its effects mediated through these multiple interests.  This may help explain judicial 

outcomes at the individual level, but what about the circuit as a whole? 

 Recent research into intercircuit differences by professor Andreas Broscheid 

attempts to clarify the stereotypes typically associated with the courts of appeals.  He 

focuses his research upon six circuits and their commonly-held ideological perceptions 

— the Fourth (VA, MD) and Ninth (West Coast) circuit being the most conservative and 

liberal, respectively; the Second Circuit (Northeast) being liberal; the Fifth (Deep South) 

and Seventh (Great Lakes) Circuits as both being conservative; and the Third Circuit 

(PA, NJ, DE) as being both conservative and liberal. 591  Since circuit court decisions are 

rendered by three-judge panels comprised of randomly assigned judges deciding 

                                                
 
588 Stefanie Lindquist, Wendy Martinek, and Virginia Hettinger, Splitting the Difference: Modeling 
Appellate Court Decisions with Mixed Outcomes, 41 L. & SOC. REV. 429 (2007). 
589 Id. at 449. 
590 Id. 
591 Andreas Broscheid, Comparing Circuits, Are Some U.S. Courts of Appeals More Liberal or 
Conservative Than Others, 45 L. & SOC. REV. 171, 181-82 (2011). 
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randomly assigned cases, Broscheid’s research model simulated the assignment of 

three-judge panels in the subject circuits to determine the probability of getting more 

liberal or conservative panel medians in a different circuit.592 Predicted outcomes 

generally confirm ideological stereotypes; however, Broscheid finds the relationship 

much weaker than expected.593  When comparing the predicted outcome to actual 

outcomes, he found that several circuits had no discernible association between 

ideology and outcomes, which led Broscheid to declare that “the popular political 

discourse over ideological circuits is overblown.”594  More specifically, he concludes that 

“knowing panel and circuit ideologies, distinguishing between circuit-level effects, and 

controlling for lower court decision and case types increases the ability to predict case 

outcome only moderately over a model that simply posits that the appeals courts always 

make conservative decisions.”595  Though relying upon the ideology of the nominating 

party (as did Broscheid) is not always an accurate proxy for the judge’s personal 

ideology, the results are nonetheless provocative, and should reduce concern that circuit 

differences will have a significant impact on the modeling to be used in this study. 

b.  Utilization of “Test Suites” of Crucial Cases 

 Though Eckstein provides a thorough explanation of how crucial cases work, he 

offers little guidance as to their selection.  Fortunately, noted scholar and law professor, 

Eugene Volokh, fills the void with his “test suites” tool for legal research, which he 
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borrowed from the computer programming community.  As he explains, a test suite is a 

set of cases that programmers enter into their programs to see whether a result looks 

right (e.g., 2+2=4, 3-1=2, 1/0 yields an error message, etc.).596  “If one test yields the 

wrong result, then the programmer sees the need to fix the program — not throw it out, 

but improve it.”597  This mirrors the goal of this research, which is to determine whether 

the potential outcomes resulting from expanded religious accommodation obligations of 

governmental employees are consistent with generally accepted notions of bureaucratic 

accountability and legitimacy.  If not, can the proposed expansions be tailored to an 

acceptable level? 

 Utilizing test suites to answer the primary research question, according to Volokh, 

produces four primary types of information.598  First, and of primary relevance to this 

research, is that it allows for error discovery (e.g., extending accommodation may lead to 

unsound results).  Second, a test suite may reveal that the proposal is unacceptably 

vague.  In this study, the test suites may reveal that, without concise definitions, terms 

such as “religion” and “undue hardship” are unacceptably vague, and may not provide 

managers or courts with sufficient information to adjudicate requests.  Third, test suites 

may lead to researcher surprise, in that pre-conceived notions may be proven wrong, 

and a discussion of the erroneous hypotheses may be relevant and contribute to the 

                                                
 
596 Eugene Volokh, Test Suites: A Tool for Improving Student Articles, 52 J. OF LEGAL EDUC. 440, 
440-41 (2002).  For an example of how test suites are employed in the engineering community, 
see Matthew J. Rutherford, Antonio Carzaniga, and Alexander L. Wolf, Evaluating Test Suites 
and Adequacy Criteria Using Simulation-Based Models of Distributed Systems, 34 IEEE 
TRANSACTIONS ON SOFTWARE ENGINEERING 452 (2008). 
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research.  Last, the proposal may be found to precisely fit the results that are thought to 

be proper.  Volokh identifies seven criteria for developing effective test suites: 

 1.  Identify what needs to be tested. Either the legal principle itself, or specific 
applications of the rule. 

 
 2.  Each test case should be plausible. 

 
 3.  The test suite should include famous cases in the respective field to help 

confirm to readers that the proposal is consistent with those cases or why they 
would have to be reversed under the proposal. 

 
 4.  Some of the cases should be challenging for the proposal (e.g., “crucial 

cases”). 
 

 5.  Test cases should differ from each other in relevant ways. 
 

 6.  The cases should yield different expected results.   
 

 7.  The cases should involve incidents or laws that appeal to as many different 
political perspectives as possible.599 

 
 Complying with Volokh’s guidelines should result in test cases that meet 

Eckstein’s requirement for “crucial cases”; thereby yielding sound, logical conclusions 

answering the research question.  The actual test suite for this research will be 

discussed at length in the research section; however, a few notes concerning case 

selection are appropriate now.  When Volokh states that a case should be “plausible”, he 

clarifies by noting that it is preferable that the case be based “on a real incident, whether 

one drawn from a reported court decision or a newspaper article.  The student need not 

precisely follow the real incident, and may assume slightly different facts if necessary; 

the goal is to have the reader acknowledge that the case could happen the way it’s 

                                                
 
599 Id. at 443-44. 



 
 
 
 
 
 
 
 

210 
 
 

described, not that it necessarily has happened.”600  This study will draw from current 

events and court decisions, both reported and unreported, to construct appropriate 

cases for the test suite.  Some will hew extremely close to actual court decisions, 

especially those used to satisfy Volokh’s “famous case” third prong; however, other 

cases will be constructed from non-adjudicated hypothetical claims. 

c.  Additional Data Sources & Variables 

 The dissertation will primarily rely upon relevant case law and secondary 

commentary addressing such.  Secondary research will address such topics as religious 

exemptions, disability accommodations, bureaucratic accountability/legitimacy, and the 

general rights of public employees.  All iterations of the WRFA, with related legislative 

materials and secondary commentary, will also be studied to address possible 

motivations and anticipated outcomes.  Regarding the research variables, bureaucratic 

legitimacy/accountability will serve as the dependent variable.  Influential independent 

variables to be discussed will include the personal motivation of civil servants, their 

political beliefs, the influence of Christian Right theology, and the discretion of street-

level employees. 

d.  Workplace Religious Freedom Act (WRFA) 
Though the primary research question inquires about the effects of increased 

obligations to accommodate religion in the public sector workplace, the impetus for the 

study is a very specific public policy proposal – the Workplace Religious Freedom Act 

(“WRFA”).  If enacted, this would be the vehicle through which enhanced obligations to 
                                                
 
600 Id. at 443. 



 
 
 
 
 
 
 
 

211 
 
 

accommodate would be imposed.  This section details WRFA’s evolution as a bill, and 

its changing political support throughout its many iterations.  This summary also intends 

to show how WRFA’s supporters may not have a complete grasp on what the proposed 

legislation would actually require, and upon whom it would be imposed. 

The WRFA was first introduced in the House on October 6, 1994, by 

Representative Jerrold Nadler (D-NY) in an effort to overturn existing Supreme Court 

precedent that many thought eviscerated workplace religious accommodation 

obligations. 601  The primary aim of the proposed act was to force an interactive process 

that would remove the conflict between the religious practice and employment 

requirements, and for which the employer could only avoid such obligation if the 

accommodation created an undue hardship; defined as significant difficulty or 

expense.602  No longer could employers decline accommodation due to it constituting 

                                                
 
601 H.R. 5233, 103rd Cong. (1994). Sponsored by Representative Jerrold Nadler (D-NY); co-
sponsored by Representatives Benjamin Cardin (D-MD), Eliot Engel (D-NY), Alcee Hastings (D-
FL), William Lipinski (D-IL), Carolyn Maloney (D-NY), Major Owens (D-NY), Jim Saxton (R-NJ), 
Charles Schumer (D-NY)). H.R. 5233 was referred to the House Committee on Education and 
Labor and then to the Subcommittee on Select Education and Civil Rights. No further action was 
taken on the bill. 
602 Section 701 of the Civil Rights Act of 1964 [42 U.S.C. § 2000e]. Definitions For the purposes of 
this title — 
(j) (1) The term “religion” includes all aspects of religious observance and practice, as well as 
belief, unless an employer demonstrates that he is unable, after initiating and engaging in an 
affirmative and bona fide effort, to reasonably accommodate to an employee’s or prospective 
employee’s religious observance or practice without undue hardship on the conduct of the 
employer’s business. 
 
 (2) For purposes of paragraph (1) an accommodation by the employer shall not be 
deemed to be reasonable if – 
  (A) such accommodation does not remove the conflict between employment 
requirements and the employee’s religious observance or practice; or 
  (B) (i) the employee or prospective employee demonstrates to the employer the 
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more than a de minimis expense, nor could employers cite collective bargaining 

obligations as an obstacle as the act created a statutory exemption for those 

accommodations that involved voluntary actions by unit members (such as shift swaps), 

or those accommodations that would be limited to the requesting employee and not 

affecting other unit members.  These voluntary arrangements would be exempted from 

any entitlement to premium pay, which was likely a concession to employers since these 

expenses would not likely have met the increased threshold for undue hardship.  To its 

supporters, WRFA would slay the Supreme Court’s religious accommodation Scylla and 

                                                                                                                                            
 
availability of an alternative accommodation less onerous to the employee that may be made by 
the employer without undue hardship on the conduct of the employer’s business; and 
(ii) the employer refuses to make such accommodation. 
 
 (3) It shall not be a defense to a claim of unlawful employment practice for failure to 
provide a reasonable accommodation that such accommodation would be in violation of a bona 
fide seniority system if, in order for the employer to reasonably accommodate to such observance 
or practice – 
  (A) an adjustment is made in the employee’s work hours (including an adjustment 
that requires the employee to work overtime in order to avoid working at a time that abstention 
from work is necessary to satisfy religious requirements), shift, or job assignment, that would not 
be available to any employee but for such accommodation; or 
  (B) the employee and any other employee voluntarily exchange shifts or job 
assignments, or voluntarily make some other arrangement between or among them. 
 
 (4) As used in this subsection, the term “undue hardship” means an action requiring 
significant difficulty or expense. For purposes of determining whether an action requires 
significant difficulty or expense – 
  (A) the identifiable cost of the accommodation in relation to the size and 
operating cost of the employer; and 
  (B) the number of individuals who will need a particular accommodation to a 
religious observance or practice; shall be included in the consideration of other factors. 
 
 (5) An employer shall not be required to pay premium wages for work performed during 
hours to which such premium wages would ordinarily be applicable, if work is performed during 
such hours only to accommodate religious requirements of an employee. 
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Charybdis — Hardison and Philbrook.  Though unsuccessful in 1994, this bill would 

constitute the basic WRFA framework for the next two decades of legislative effort. 

 The 104th Congress witnessed the emergence of Senator John Kerry (D-MA) as 

WRFA’s flag bearer until his Senate departure.  On September 12, 1996, he introduced 

the 1996 WRFA,603 which was substantively identical to Nadler’s 1994 version.  

Representative Nadler subsequently introduced his House companion bill.604  With only a 

few months remaining in the 104th Congress, the bills died in committee; however 

Senator Kerry promptly introduced the 1997 WRFA at the start of the 105th Congress in 

January; picking up a co-sponsor, Senator Patty Murray (D-WA).605  This version of 

WRFA expanded the definition of employee to include prospective employees.  It was at 

this point that legislative interest in WRFA began to gain traction.  Capitalizing on the 

emerging support, Senator Kerry re-introduced a modified 1997 WRFA in July with 

significant bi-partisan co-sponsorship.606  This was followed in November by 

                                                
 
603 Workplace Religious Freedom Act, S. 2071, 104th Cong. (1996). Sponsored by Senator John 
Kerry (D-MA); no co-sponsors. S. 2071 was referred to the Committee on Labor and Human 
Resources. No further action was taken on the bill. 
604 Workplace Religious Freedom Act, H.R. 4117, 104th Cong. (1996) Sponsored by 
Representative Jerrold Nadler (D-NY); co-Sponsored by Representatives Eliot Engel (D-NY), 
Martin Frost (D-TX), Earl Hilliard (D-AL), Zoe Lofgren (D-CA), Carolyn Maloney (D-NY), Sue 
Myrick (R-NC), Charles Schumer (D-NY), Fortney Pete Stark (D-CA), Edolphus Town (D-NY)). 
Referred to the House Committee on Economic and Educational Opportunities and then to the 
Subcommittee on Employer-Employee Relations. No further action was taken on the bill. 
605 Workplace Religious Freedom Act, S. 92, 105th Cong. (1997). Sponsored by Senator John 
Kerry (D-MA); co-sponsored by Senator Patty Murray (D-WA)). S. 92 was referred to the 
Committee on Labor and Human Resources. No further action was taken on the bill. 
606 Workplace Religious Freedom Act, S. 1124, 105th Cong. (1997). Sponsored by Senator John 
Kerry (D-MA); co-sponsored by Senators Sam Brownback (R-KS), Daniel Coats (R-IN), Mike 
DeWine (R-OH), Daniel Inouye (D-HI), Joseph Lieberman (D-CT), Barbara Mikulski (D-MD), 
Daniel Patrick Moynihan (D-NY), and Patty Murray (D-WA)). S. 1124 was referred to the 
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Representative William Goodling (R-PA) who introduced an identical companion bill in 

the House (with Representative Nadler now as a co-sponsor).607  The significant 

substantive changes from prior WRFA iterations related to the definition of undue 

hardship, which included a new requirement for the employee to be able to perform the 

essential functions of the position if accommodated.608  During his introduction of this bill, 

Senator Kerry noted that ‘[t]his common sense definition of undue hardship is used in the 

‘Americans with Disabilities Act’ and has worked well in that context.”609  This would 

become a common talking point of WRFA supporters — employers already understand 

this standard in the disability accommodation construct; therefore, it will be easily applied 

with minimal disruption for religious accommodations. 
                                                                                                                                            
 
Committee on Judiciary and discharged to the Committee on Labor and Human Resources with 
hearings held in October 1997. 
607 Workplace Religious Freedom Act, H.R. 2948, 105th Cong. (1997). Sponsored by 
Representative William Goodling (R-PA); co-sponsored by Representatives James Clyburn (D-
*****), Constance Morella (R-MD), Jerrold Nadler (D-NY), Frank Pallone (D-NJ), Jim Saxton (R- 
NJ), Vince Snowbarger (R-KS)) Referred to committee Committee on Education and the 
Workforce, where no further action was taken. 
608 For purposes of determining whether an accommodation requires significant difficulty or 
expense – 
 
(A) An accommodation shall be considered to require significant difficulty or expense if the 
accommodation will result in 
the inability of the employee to perform the essential functions of the employment position of the 
employee; and  
 
(B) Other factors to be considered in making the determination shall include— 
 (i)  the identifiable cost of the accommodation, including the costs of loss of productivity 
and of retraining or hiring employees or transferring employees from one facility to another, in 
relation to the size and operating cost of the employer;  
 (ii)  the number of individuals who will need the particular accommodation to a religious 
observance or practice; and  
 (iii) for an employer with multiple facilities, the degree to which the geographic 
separateness or administrative or fiscal 
relationship of the facilities will make the accommodation more difficult or expensive. 
609 Congressional Record S8590, July 31, 1997. 
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 It is worth noting that Senator Kerry’s floor comments include a mistaken and 

misleading statement as to WRFA’s applicability, noting that “the bill does not deal with 

behavior by State or Federal Governments or substantively expand 14th amendment 

rights.”610  It appears, by his reference to the Religious Freedom Restoration Act being 

recently declared unconstitutional as to states, that Senator Kerry feared similar 

challenges to WRFA.  His caveat, however, was untrue because the regulations 

governing federal employees specifically take their definitions from Section 701 of the 

Civil Rights Act of 1964 (42 U.S.C. § 2000e-2), which WRFA modifies.611  This 

misstatement is meaningful, as it is perpetuated during Senate hearings on WRFA 

described below.  This view of applicability does not appear to have been shared by 

Senator Kerry’s co-sponsor, Senator Dan Coats (R-IN), who stated on the Senate floor 

that “for religious liberty to have any meaning, government and business must 

accommodate that conduct, within the bounds of reason and order.”612  Furthering the 

impression that Senator Coats believed that WRFA would apply to the federal 

government, he noted that WRFA’s proposed undue hardship standard is already 

applied “under the Americans with Disabilities Act and the Rehabilitation Act”613 — the 

Rehabilitation Act applies exclusively to the federal government and incorporates by 

reference the definitions of the Americans with Disabilities Act (“ADA”). 

                                                
 
610 Id. 
611 29 C.F.R. § 1605.2, Reasonable accommodation without undue hardship as required by 
section 701(j) of title VII of the Civil Rights Act of 1964. 
612 S 8591, (emphasis added). 
613 Id. 
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 Unlike prior versions that quietly died in committee, the 1997 WRFA, now with bi-

partisan support, was given a Senate hearing before the Committee on Labor and 

Human Resources.614  Interestingly, after Senator Kerry’s introductory comments, 

Senator Coats once again highlighted the responsibility of the government as employer 

by noting that “the most egregious violations [do] not occur in private business but 

[occur] within Government. [. . .] So it is clearly something that needs to be 

addressed.”615  After an initial panel of witnesses that outlined the adverse employment 

actions they experienced due to a lack of accommodation, a second panel of experts 

was convened to discuss the pending bill.  The first witness was Richard Foltin, who was 

present in his capacity as both legislative director for the American Jewish Committee 

and as director of the Coalition for Religious Freedom in the Workplace — an 

organization comprised of more than thirty religious organizations advocating in favor of 

WRFA.  As will be discussed infra, Mr. Foltin will continuously be the primary public 

WRFA advocate for the religious communities.  In his 1997 testimony and submitted 

statement, he primarily decried the current state of the law and called for quick passage 

of WRFA.  Optimistically, Mr. Foltin opined that WRFA passage, with its higher threshold 

for defeating accommodations, would likely lead to a decrease in litigation as employers 

realized lower probabilities of prevailing, and therefore would encourage granting more 

accommodations.616 

                                                
 
614 S. Hrg. 105-282 (October 21, 1997). 
615 Id. at 4. 
616 Id. at 35. 
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 The second witness was Mr. Lawrence Lorber from the employment law firm of 

Verner, Lilpfert, Bernhard, McPherson & Hand; additionally, Mr. Lorber was responsible 

for contractor compliance with religious and disability discrimination laws while serving 

as head of the Office of Contract Compliance, Department of Labor.  Mr. Lorber primarily 

directed his testimony at three significant concerns with the proposed legislation.  First, 

he challenged the wording of the newly added “essential functions” provision.  Though 

he understood it was taken from the ADA for WRFA to better mirror the ADA’s 

accommodation requirement, Mr. Foltin explained that it is not directly transferrable.  He 

illustrated his point by describing Sabbath accommodations — an employee absent for 

the day is not performing the essential functions of the position; therefore, time-off 

accommodations would be per se unreasonable, an unintended result.617  This irony 

reveals one of the fundamental differences between religious and disability 

accommodations — disability accommodations permit the employee to participate in the 

workplace; whereas religious accommodations often are requested to permit an 

employee to refrain from working.  Mr. Lorber’s second concern is the provision allowing 

employers to consider “the number of individuals who will need the particular 

accommodation” in its undue hardship calculus.  He noted that civil rights have never 

been made contingent upon the number of individuals seeking to exercise the right.618  

Last, Mr. Lorber took issue with WRFA overriding portions of collective bargaining 

agreements, and changing when premium pay/benefits can be awarded.  He noted that 

                                                
 
617 Id. at 44. 
618 Id. at 44. 
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the relevant controlling statutes and Title VII, itself, state otherwise and the provisions, 

as currently drafted, would not likely override the existing law.619  Mr. Lorber concluded 

by suggesting that the drafters consider adding language that would address instances 

when religious accommodation may lead to co-worker conflict.620  For the first time, 

discussion of competing rights begins to emerge. 

 The final witness to testify was law professor Roberto Corrada from University of 

Denver College of Law who primarily discussed the potential constitutional challenges to 

WRFA.  Though he supported the aim of WRFA and believed that it could be found 

constitutional as an implementing law of Title VII, he is nonetheless concerned that the 

heightened standard for finding hardship could be construed as running afoul of the 

Establishment Clause.621  Professor Corrada noted that “the severest test for [WRFA] will 

be the Constitution and not particular quibbles about the statutory language. [. . .] If this 

were freestanding legislation, not amending Title VII, but by itself, I think it is clear that it 

would fail under the Establishment Clause.”622  Professor Corrada’s concerns are 

legitimate, and they will be the subject of a later section. 

 Even with bi-partisan support and heightened visibility resulting from the Senate 

hearing, WRFA was never brought to a vote in the 105th Congress.  The 106th 

Congress also ended with no votes on identical WRFA versions introduced by Senator 

                                                
 
619 Id. at 44-45. 
620 Id. at 47. 
621 Id. at 51-54. 
622 Id at 65-66. 
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Kerry in 1999623 and Representative Nadler in 2000.624  Senator Kerry’s 2002 version of 

WRFA625 was amended to address many of the concerns raised during the 1997 Senate 

hearing.  Responding to Mr. Lorber’s stated concerns, the new draft WRFA redefined 

“essential functions of the position” to “not include carrying out practices relating to 

clothing, practices relating to taking time off, or other practices that may have a 

temporary or tangential impact on the ability to perform job functions.”626  It also replaced 

consideration of the number of employees requesting accommodation with an evaluation 

of the employer’s financial resources, size, and overall number of employees — placing 

it more in line with ADA requirements.  Finally, it removed overrides to collective 

bargaining agreements and laws addressing premium pay and benefits.  Despite these 

changes, the 107th Congress concluded with WRFA in committee without action. 
                                                
 
623 Workplace Religious Freedom Act, S. 1668, 106th Cong. (1999). (Sponsored by Senator John 
Kerry (D-MA), Co-sponsored by Senators Sam Brownback (R-KS), Tim Hutchinson (R-AR), 
Daniel Inouye (D-HI), Joseph Lieberman (D-CT), Barbara Mikulski (D-MD), Daniel Patrick 
Moynihan (D-NY), Patty Murray (D-WA), Gordon Smith (R-OR). The bill was referred to the 
Senate Committee on Heath, Education, Labor and Pensions (9/29/1999) with no further action 
taken. 
624 Workplace Religious Freedom Act, H.R. 4237, 106th Cong. (2000). Sponsored by 
Representative Jerrold Nadler (D-NY); co-sponsored by Representatives Charles Canady (R-FL), 
Bob Clement (D-TN), Joseph Crowley (D-NY), Eliot Engel (D-NY), Martin Frost (D-TX), William 
Goodling (R-PA), Bart Gordon (D-TN), Asa Hutchinson (R-AR), Nita Lowey (D-NY), Carolyn 
McCarthy (D-NY), Constance Morella (R-MD), Major Owens (D-NY), Janice Schakowsky (D-IL), 
Mark Souder (R-IN), Edolphus Towns (D-NY), Anthony Weiner (D-NY), and Robert Wexler (D-
FL). The bill was referred to the House Committee on Education and the Workforce (4/11/00) and 
then to the Subcommittee on Employer-Employee Relations (5/23/00). No further action was 
taken on the bill. 
625 Workplace Religious Freedom Act, S. 2572, 107th Cong. (2002). Sponsored by Senator John 
Kerry (D-MA); co-sponsored by Senators Sam Brownback (R-KS), Hillary Rodham Clinton (D-
NY), Jon Corzine (D-NJ), Larry Craig (R-ID), John Edwards (D-NC), John Ensign (R-NV), Tim 
Hutchinson (R-AR), Joseph Lieberman (D-CT), Barbara Mikulski (D-MD), Patty Murray (D-WA), 
Rick Santorum (R-PA), Charles Schumer (D-NY), Gordon Smith (R-OR), Debbie Stabenow (D-
MI), Paul Wellstone (D-MN). The bill was referred to the Committee on Health, Education, Labor 
and Pensions (5/23/02). No further action was taken on the bill. 
626 S.2572IS 
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 A new WRFA champion emerged in 2003, with Senator Rick Santorum (R-PA) 

introducing a bill627 identical to that of Senator Kerry’s in the previous congress.  Though 

Senator Kerry remained a co-sponsor, he may have considered it politically 

advantageous to have a then-influential Senate majority member introduce WRFA.  In 

his Senate floor testimony upon WRFA’s introduction, Senator Kerry once again 

highlights, incorrectly, that the proposed bill “does not deal with behavior by State or 

Federal governments.”628  A Republican sponsor was without effect and the 108th 

Congress ended without action.  Undeterred, Senator Santorum introduced the same bill 

in 2005629 with an identical bill630 introduced by Representative Mark Souder (R-IN) in the 

                                                
 
627 Workplace Religious Freedom Act, S. 893, 108th Cong. (2003). Sponsored by Senator Rich 
Santorum (R-PA); co-sponsored by Senators Evan Bayh (D-IN), Sam Brownback (R-KS), Hillary 
Rodham Clinton (D-NY), Norm Coleman (R-MN), John Cornyn (R-TX), Jon Corzine (D-NJ), Larry 
Craig (R-ID), Mike Crapo (R-ID), Elizabeth Dole (R-NC), Richard Durbin (D-IL), John Ensign (R-
NV), Orrin Hatch (R-UT), John Kerry (D-MA), Joseph Lieberman (D-CT), Barbara Mikulski (D-
MD), Zell Miller (D-GA), Patty Murray (D-WA), Charles Schumer (D-NY), Gordon Smith (R-OR), 
Arlen Specter (R-PA), Debbie Stabenow (D-MI), Jim Talent (R-MO), and Ron Wyden (D-OR). The 
bill was referred to the Committee on Health, Education, Labor and Pensions (4/11/03). 
628 149 Congressional Record S5353 (April 11, 2003). 
629 Workplace Religious Freedom Act, S. 677, 109th Cong. (2005). Sponsored by Senator Rick 
Santorum (R-PA), Co-sponsored by Senators Sam Brownback (R-KS), Hillary Rodham Clinton 
(D-NY), Tom Coburn (R-OK), Thad Cochran (R-MS), Norm Coleman (R-MN), John Cornyn (R- 
TX), Jon Corzine (D-NJ), Elizabeth Dole (R-NC), John Ensign (R-NV), Orrin Hatch (R-UT), John 
Kerry (D-MA), Joseph Lieberman (D-CT), \ Charles Schumer (D-NY), Gordon Smith (R-OR), Jim 
Talent (R-MO). The bill was referred to the Committee on Health, Education, Labor and Pensions 
(3/17/05). 
630 Workplace Religious Freedom Act, H.R. 1445, (2005). Sponsored by Representative Mark 
Souder (R-IN); co-sponsored by Representatives Todd Akin (R-MO), Rodney Alexander (D-LA), 
Roscoe Bartlett (R-MD), Howard Berman (D-CA), Marsha Blackburn (R-TN), Eric Cantor (R-VA), 
William Lacy Clay (D-MO), Chet Edwards (D-TX), Bobby Jindal (R-LA), Donald Manzullo (R-IL), 
Carolyn McCarthy (D-NY), Michael McCaul (R-TX), Thaddeus McCotter (R-MI), Major Owens (D-
NY), Joseph Pitts (R-PA), David Price (D-NC), Chris Van Hollen (D-MD), Anthony Weiner (D-NY), 
and Robert Wexler(D-FL).  The House bill was referred to the House Committee on Education 
and the Workforce (3/17/05), and to the Subcommittee on Employer-Employee Relations 
(11/7/05). 
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House.  Eight years after the Senate’s hearing, the House would also take testimony on 

the merits of WRFA.631 

 As this was a House hearing, Representative Souder led off the discussion of his 

bill, focusing his analysis on the criticisms raised by traditional Republican constituencies 

from the business world.  Repeating Mr. Foltin’s refrain from 1997 (and later in this 2005 

hearing), Representative Souder opined that litigation would decline under WRFA 

because litigation has risen only because the accommodation obligations are unclear 

and WRFA’s redefinition of “undue burden” would remove the grey area between 

permissible and mandatory accommodations.632  Additionally, he posits that, due to the 

limited remedies, litigation will also not expand.  Representative Souder explains, 

wrongly, that litigants only receive reinstatement and back pay.633  This misstates the 

law, as litigants establishing a failure to accommodate are entitled to proven 

compensatory and punitive (private sector only) damages (e.g., emotional distress)634 

and reasonable attorney’s fees in addition to the actual damages of lost wages — these 

are significant incentives to both litigate and represent litigants; especially when the 

employer’s obligation to accommodate is raised exponentially, as it would under WRFA. 

He then addresses the potential for false claims by noting that courts will continue to 

                                                
 
631 Hearing before the Subcommittee on Employer-Employee Relations of the House Comm. on 
Educ. and the Workforce, 109th Cong. Serial No. 109-26, (November 10, 2005), 
632 Id. at 7.  Mr. Foltin provides his reiteration of these same points during his subsequent 
testimony. 
633 Id. 
634 § 102 of the Civil Rights Act of 1991, 105 Stat 1071, Pub. L. No. 102-166. 
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determine whether beliefs are sincerely held; thereby entitled to accommodation.635  As 

will be explained infra, this is rarely necessary under current law.  As noted previously, 

courts are extremely uncomfortable with determining what constitutes religion.  They 

can, however, usually avoid the exercise by assuming, arguendo, that religious 

expression is at issue, and then just deciding if the burden would be greater than de 

minimis — if the claim survives summary judgment, then the issue of sincerity can be 

decided at trial.  The first panel concluded with co-sponsor Representative Carolyn 

McCarthy (D-NY) who, noting her prior career in healthcare, attempted to reassure critics 

that WRFA would not permit interference with third parties receiving medical care. 

 The second panel began with Dr. Richard Land in his capacity as the president of 

the Ethics and Religious Liberty Commission, Southern Baptist Convention.  Dr. Land’s 

testimony was relatively brief, and reiterated the Southern Baptist Convention’s strong 

support for WRFA.  He did, however, make an interesting observation when he noted 

that WRFA provides for religious accommodation so long as it does “not adversely affect 

third parties, whether that third party is the employer, coworker or clients/customers of 

the employers.”636  Since, to be considered an undue hardship, there must be significant 

and identifiable costs to an employer, it is unclear how certain effects on third parties 

would meet this standard, which is much higher than just an “adverse impact” standard 

as described by Dr. Land. 

                                                
 
635 Hearing testimony at 8. 
636 Id. at 19. 
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 Mr. Foltin was next to speak and he reiterated much of the same assertions he 

made during his 1997 testimony, but supplemented his prior position with an exposition 

on third party impacts, or the perceived lack thereof.  Mr. Foltin cites, but for the opposite 

conclusion, many of the cases presented by WRFA’s critics as examples of what may 

befall third parties if WRFA is enacted — many addressing co-worker harassment and 

refusal to provide medical services.  He highlighted that the employees lost in the cases 

critics cite; therefore, “as one turns to existing cases which have interpreted existing law, 

that the courts are not by any means likely, in fact are exceedingly unlikely, to read into 

WRFA the kind of open door to harassment and denial of essential benefits that some 

have suggested would occur.”637  Mr. Foltin also advanced this argument through the 

scholarship of a former fellow from his office who also argued that “[t]he concerns raised 

by organizations opposed to the WRFA are grounded in a theory that the bill would 

enable courts to depart from commonsense reasoning and precedent in order to 

reinterpret title VII [sic] religious accommodation law.  Such concerns however, are 

merely hypothetical.”638  It appears that Mr. Foltin is attempting to make an argument that 

adverse impacts on third parties are per se “unreasonable”; thereby, not entitled to 

accommodation, so no finding of undue hardship is necessary.  The WRFA, however, 

requires accommodation unless undue hardship is shown, and with this new heightened 

                                                
 
637 Id. at 23. 
638 Robert A. Caplen, A Struggle of Biblical Proportions: The Campaign to Enact the Workplace 
Religious Freedom Act of 2003, 16 U. FLA. J.L. & PUB. POLICY 624 (2005)(thanking Richard Foltin 
and the Coalition for Religious Freedom in the Workplace for the opportunity to participate in 
important research and advocacy). 
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standard to establish undue hardship, it is unclear how one could presume with such 

certainty that the cited cases would be decided the same under WRFA.   

 Mr. Foltin also addressed the proposals to limit WRFA to only appearance and 

time-off accommodations.  He voiced his opposition to such a proposition, and noted that 

“under the ‘targeted’ approach as many as 25% of accommodation claims would be 

consigned by a Faustian bargain to the old, inadequate standard — all in order to ensure 

that a subset of those claims with little chance of success are eliminated from a 

miniscule improved chance of success.”639  Mr. Foltin then cited several examples of 

claims that would be eliminated from coverage: 

• Jehovah’s Witness employees who request to opt out of raising the flag 
and pledging allegiance at work; 

 
• A Methodist attorney who requests accommodation not to work on 

tobacco litigation; 
 
• A Quaker (Society of Friends) employee who requests to be transferred 

to a division that does not work on armaments; 
 
• An Orthodox Jewish woman who requests permission not to shake the 

hands of male customers; 
 
• A Hindu employee who requests permission not to greet guests with the 

phrase ‘‘Merry Christmas;’’ 
 
• A Christian employee who requests to be assigned to work that does not 

involve embryonic research; 
 
• A Muslim hospital employee who requests to be exempted from duty in 
which she would be present when a member of the opposite sex is 
unclothed.640 

 
                                                
 
639 Id. at 29. 
640 Id. at 30. 
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It is these types of cases that often prove the greatest challenge to organizational 

effectiveness.  The final interesting point from Mr. Foltin’s appearance was actually his 

written response to committee questions inquiring about the applicability and application 

of WRFA.  For his written submission, Mr. Foltin was asked to address whether WRFA 

applies to federal government employees or to the military and he responded no to both; 

arguing that Title VII of the Civil Rights Act specifically excludes the U.S. Government 

from the definition of “employer”.641  What he fails to note is that the provisions obligating 

the federal government to accommodate religion incorporate by reference the definitions 

that WRFA seeks to amend.642  Though it excludes uniformed personnel, almost the 

entire federal civil service employee population is covered.  Once again, this coverage 

misstatement gets repeated without a correction to the record.  Since it was not 

discussed in hearing, it is unclear what particular interest was to be addressed by the 

response. 

 Following Mr. Foltin’s testimony was that of law professor Samuel Marcosson 

who had previously served in the EEOC’s Office of General Counsel.  Professor 

Marcosson took issue with the need for WRFA by citing the fact that the number of 

religious accommodation charges of discrimination in the private sector only exceeded 

fifty once in the prior fourteen years, and had totaled only 27 in FY 2004 and FY 2005.643   

His greater concern, however, was that WRFA would raise “substantial” Establishment 

                                                
 
641 Id. at 86. 
642 29 C.F.R. § 1614.103.  Part1614 of Title 29, sets forth the Equal Employment Opportunity 
complaint process for federal employees. 
643 Hearing Transcript at 77. 
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Clause compliance concerns if enacted.644  Specifically, he noted that the 

accommodation and undue hardship provisions are universally understood to be non-

neutral as to application; therefore, employing the same framework for religion would be 

challenging.  Professor Marcosson’s second issue is directly relevant to this study in that 

he is concerned that “employers might be required under WRFA to create and honor a 

forum for religious speech by their employees in the workplace, a forum they would 

otherwise deny to non-religious speech because they do not wish to be associated with 

it.”645  His last concern related to possible workplace disruption and the inability to factor 

this concern in the undue hardship analysis.  To ameliorate the constitutional difficulties 

and address these other concerns, Professor Marcosson recommends that, when 

evaluating potential undue hardship, consideration should be given both to potential 

conflicts among employees and the employer’s interest in controlling the message it 

wishes to transmit.646  Mr. Foltin responded to Professor Marcosson’s call to include non-

financial criteria in the undue hardship calculation by noting that the draft WRFA does 

not prohibit such an evaluation, and “the fact that a specific factor is not listed does not 

mean that it cannot be taken into consideration.”647  Interestingly, Mr. Foltin did not 

endorse making the recommended clarification; even though he says that it would not 

change the provision’s application.  The draft standard is quite explicit as to what may be 

considered, and it cannot be assumed that courts would read non-economic factors into 

                                                
 
644 Hearing transcript at 34. 
645 Id. at 35. 
646 Id. 
647 Id. at 47. 
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the undue burden equation.  Mr. Foltin, himself, testified that the primary purpose of 

WRFA is to clarify employer obligations, yet he wishes to preserve the ambiguity when 

evaluating undue hardship. 

 The last witness to testify was Ms. Camille Olson on behalf of the U.S. Chamber 

of Commerce.  She noted that the Chamber had serious reservations regarding the bill.  

Specifically, they were concerned that 1) exclusions from the “essential functions” 

calculus were overbroad, 2) accommodations could potentially create a hostile work 

environment for co-workers, and 3) enactment would create numerous questions of 

practicality and fairness — leading to Establishment Clause challenges.648  Ms. Olson 

reiterated the Chamber’s support for the current religious accommodation framework — 

to which Representative Souder replied that he was “incredibly disgusted, as well as 

disappointed, with the Chamber’s testimony. The one thing [he did] appreciate is that 

they have come out of the closet, so to speak, after years in many cases of trying to slow 

this legislation down, to deprive it even of a hearing in the past.”649 

 Representative Souder’s impassioned defense of WRFA was to no avail as, it 

too, died in committee like its predecessors.  Since, for the first time, both versions of 

WRFA were introduced by the majority (with minority cosponsors), one may have 

reasonably anticipated greater progress.  Without further research, it is unclear what 

impeded at least a committee vote; however, comparing the 2005 WRFA testimony with 

the 1997 testimony reveals greater recognition of WRFA’s opponents.  Possibly, these 

                                                
 
648 Id. 40-44. 
649 Id at 47. 
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interests sensed a greater possibility for enactment which focused their lobbying efforts.  

Though stalled, interest in WRFA was yet to peak. 

 The 110th Congress ushered in a new majority party in the House and with it 

came a new sponsor for WRFA, with Representative Carolyn McCarthy (D-NY) 

emerging from her previous role as co-sponsor to introduce the 2007 version in 

March.650  There was no Senate analogue during the first session of the 110th Congress.  

Representative McCarthy’s version did not meaningfully differ from the recent 

iterations651  and she, too, was successful in getting WRFA heard — this time before the 

House Subcommittee on Health, Employment, Labor and Pensions.652   

 As with prior hearings to discuss WRFA, the testimony began with Mr. Foltin 

reiterating his previous arguments in support of WRFA.  Responding to critics 

challenging WRFA’s impact on third parties, Mr. Foltin provided further testimony to 

                                                
 
650 Workplace Religious Freedom Act of 2007, H.R. 1431, Mrs. MCCARTHY of New York (for 
herself, Mr. SOUDER, Mr. VAN HOLLEN, Mr. CANTOR, Mr. PRICE of North Carolina, Mr. 
JINDAL, Mr. WEINER, Mr. FRANKS of Arizona, Mr. EDWARDS, Mr. BARTLETT of Maryland, Mr. 
WEXLER, Mr. WAMP, Ms. JACKSON-LEE of Texas, and Mrs. BLACKBURN) introduced the 
following bill; which was referred to the Committee on Education and Labor. 
651 (3) In this subsection, the term ‘undue hardship’ means an accommodation requiring 
significant difficulty or expense. For purposes of determining whether an accommodation requires 
significant difficulty or expense, factors to be considered in making the determination shall 
include— 
the identifiable cost of the accommodation, including the costs of loss of productivity and of re- 
training or hiring employees or transferring employees from 1 facility to another; 
the overall financial resources and size of the employer involved, relative to the number of its 
employees; and 
 for an employer with multiple facilities, the geographic separateness or administrative or fiscal 
relationship of the facilities.’’ 
652 Protecting American Employees from Workplace Discrimination, Committee on Education and 
Pensions, Serial No. 110-77 (February 12, 2008).  For an excellent review of H.R. 1431 and the 
attendant issues, see Gretchen S. Futrell, Bring your Dogma to Work Day: The Workplace 
Religious Freedom Act of 2007 and the Public Workplace, 7 FIRST AMEND. L. REV. 373 (2009). 
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buttress his assertion that these concerns are unfounded.  To support his position, he 

contravened the assertion that WRFA would allow nurses to walk away from emergency 

care by noting that courts would undoubtedly find a significant burden: 

If employees leaving patients suffering isn't a significant burden on a 
hospital, one is forced to ask, what is? If facing significant malpractice 
liability from the patient for sub-standard care isn't a significant burden, 
what is? If risking the hospital's accreditation isn't a significant burden, 
what would be?653 
 

This example fails to confront the non-emergency examples of third-party impacts; such 

as refusal to proscribe erectile-dysfunction medication or perform infertility treatments to 

gay and lesbian patients.  It also fails to address the possibility of the employer’s 

required accommodation that may require overstaffing to allow for conscientious 

objection in this situation. 

 Also testifying in support of WRFA was Mr. James Standish in his capacity as the 

Director of Legislative Affairs for the Seventh-Day Adventist Church World Headquarters.  

His purpose in testifying was to rebut what he viewed as the two primary arguments 

against WRFA — increased litigation and adverse effects upon third parties.  In 

challenging the alleged increase in litigation, Mr. Standish opines that: 

. . . First of all, the economics of bringing these cases disfavors their 
bringing. Particularly, the amounts of damages tend to be very, very low 
because the employees who are impacted disproportionately are low-
income employees. So the amounts of damages, which are lost wages, 
are very, very small. 
 And members of the private plaintiffs' bar do not take these cases 
now. They are not going to take them after WRFA is enacted because the 
economics do not change.654 
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This reiterates the 2005 testimony of Representative Souder and Mr. Foltin.  Since, as 

noted above, employees are entitled to damages and attorney’s fees, it is unclear upon 

what Mr. Standish bases his assertions.  Second, with the heightened employer burdens 

under WRFA and the available remedies, it is reasonable to assume these causes of 

action would be more attractive to the plaintiff’s bar than under the current legal 

framework.  Mr. Standish’s defense of WRFA in regards to third-party impacts may be 

even more perplexing.  He directly referenced the American Civil Liberties Union’s 

(“ACLU”) critique of WRFA (discussed infra) and the potential for adverse impacts by 

noting that “the ACLU referred to a miniscule minority of cases brought under Title VII in 

the last three decades that involved emotive claims.  In every case, the plaintiff lost.  

There is no rational basis to believe the outcome would be any different post-WRFA.”655  

Once again, Mr. Standish argues the impotence of WRFA in support of its enactment.  If, 

in the post-WRFA world, attorneys will not take cases and they will lose many of the 

cases they do take, then what is WRFA’s effect and what motivates employer 

compliance?  Additionally, Mr. Standish fails to account for the proliferation of religious 

lawyering organizations that encourage such legal actions. 

 Critiques of WRFA were provided by the HR Policy Association, and by Professor 

Helen Norton from the University of Colorado School of Law.  Professor Norton 

previously served as a Deputy Assistant Attorney General for Civil Rights in the 

Department of Justice during the Clinton Administration and she generally applauded the 
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goals of WRFA.  She was concerned, however, that the proposed language “may lead to 

new and different outcomes in cases where requested accommodations conflict with 

other persons’ important civil and reproductive rights.”656  The basis for her concern 

resided in the requirement that “identifiable costs” are necessary to establish an undue 

hardship; whereas the violation of rights may have no attendant “identifiable cost”.  

Professor Norton explains that: 

. . . while H.R. 1431 draws from the ADA factors to be considered when 
determining undue hardship, it does not track them precisely.  If anything, 
H.R. 1431 appears to focus even more narrowly on the employer's 
monetary costs as the measure of undue hardship.  For example, H.R. 
1431 as proposed requires consideration of "the identifiable cost of the 
accommodation, including the costs of loss of productivity and of 
retraining or hiring employees or transferring employees from 1 facility to 
another.”  In contrast, the ADA more broadly requires consideration of 
"the nature and cost of the accommodation needed."   
 

According to Professor Norton, these concerns could be rectified one of two ways.  First, 

the definition of "undue hardship" could be amended “to expressly provide that 

accommodations that impose an undue hardship include practices that conflict with 

employers' legally-mandated or voluntarily-adopted anti-discrimination requirements or 

that delay or disrupt the delivery of health care services.”657  Second, the current undue 

hardship definition could be limited to those accommodations that include “scheduling 

and leave requests to observe the Sabbath or religious holidays, as well as requests for 

departures from uniform appearance standards to accommodate religious practices with 

respect to apparel and grooming,” and the remaining accommodation requests (i.e., 
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emotive) would continue to receive the protections available under Title VII's current de 

minimis hardship standard.658  Of the two options, the first proposal would, arguably, be 

easier to administer. 

 Employment law attorney, Michael Gray, summarized the HR Policy 

Association’s opinion of WRFA by alleging that: 

. . . WRFA will create unnecessary confusion for even the most well-
meaning employer as to its obligations of religious accommodation. In 
some cases, the WRFA will elevate the rights of employees seeking to 
avoid a company policy or practice based upon his or her religion over 
other employees and their beliefs.  Indeed, the law goes too far in 
demanding that companies provide accommodation, including financial 
support, for one employee while risking unfairly burdening other 
employees in the process.  And, WRFA risks these unintended 
consequences despite the fact that protections under the existing law 
provide ample encouragement to accommodate employees religious 
beliefs in the workplace.  Ultimately, WRFA leaves employers, and their 
employees, with more questions than answers and we urge this 
Subcommittee to evaluate the proposed legislation carefully and focus on 
the practical impact this amendment to Title VII would have on America's 
businesses and workforce.659 

 

Mr. Gray explains that the current Title VII accommodation regime works, as evidenced 

by the extremely small complaint rate.  He does note, however, that courts remain ill-

suited to determine what constitutes religion, and that the current de minimis standard 

often permits courts to sidestep this issue.660   

 As to WRFA’s attempt to incorporate the ADA’s accommodation framework, Mr. 

Gray cites the fundamental difference of the two in that “accommodation under the ADA 
                                                
 
658 Id. 
659 Gray testimony at 81 (HR Policy Association is comprised of more than 250 of the largest U.S. 
employers. 
660 Id. at 83-85. 
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is designed to enable an employee to work, whereas religious accommodations excuse 

employees from performing their job duties.”661  In terms of organizational efficiency, 

these goals produce vastly differing impacts — one positive and one negative.  He also 

finds that the disability accommodation framework does not translate well to religious 

expression and that “WRFA fuels the confusion by borrowing terms of art from the ADA, 

but then ascribing different meanings to those same words.”662    As basis for his belief, 

Mr. Gray explains that accommodations under the ADA typically involve adaptive 

technology or physical structure issues that have clear identifiable costs; whereas, many 

of the accommodations under WRFA will not have explicit monetary costs.  It then 

becomes extremely difficult for employers to establish “identifiable increased costs” to 

substantiate an undue hardship defense under WRFA.663   

 It is of little surprise that the Chamber of Commerce and the HR Policy 

Association have resisted WRFA, but consistent opinions from former EEOC and Civil 

Rights Division attorneys (from Democratic Administrations nonetheless) may have been 

less presumed.  Least expected of all would be ACLU’s resistance to WRFA.  Though 

not present at the 2008 hearings, the ACLU urged its members to submit form letters to 

the Subcommittee expressing their reservations with WRFA.  The form letter outlines 

many of the same assertions made by the HR Policy Association and Professor Norton: 

In some cases, the WRFA will elevate the rights of employees seeking to 
avoid a company policy or practice based upon his or her religion over 
other employees and their beliefs. Indeed, the law goes too far in 
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demanding that companies provide accommodation, including financial 
support, for one employee while risking unfairly burdening other 
employees in the process.  And, WRFA risks these unintended 
consequences despite the fact that protections under the existing law 
provide ample encouragement to accommodate employees religious 
beliefs in the workplace. Ultimately, WRFA leaves employers and their 
employees, with more questions than answers and we urge this 
Subcommittee to evaluate the proposed legislation carefully and focus on 
the practical impact this amendment to Title VII would have on America's 
businesses and workforce.664 

 

 In the ACLU’s press release, Christopher Anders, senior legislative counsel with 

the ACLU Washington Legislative Office, warned that WRFA “would allow employees, 

for the first time since the Civil Rights Act of 1967, to use civil rights as a weapon against 

others. Passing this bill without the needed fixes will jeopardize not only our rights, but 

also our public safety and access to health care. Civil rights protections are meant to be 

a shield, not a sword.”665 

 This does not mean, however, that the ACLU opposes strengthening religious 

accommodation requirements.  Rather, they believe that proposed legislation should be 

narrowly tailored to enhancing the requirement to accommodate “workplace scheduling 

changes for the observation of religious holidays and the wearing of religious clothing or 

a beard or hairstyle.”666   The ACLU noted that such a change would cover a vast 

                                                
 
664 http://www.aclu.org/religion-belief/aclu-letter-urging-members-congress-oppose-workplace-
religious-freedom-act (last visited July 23, 2014). 
665 http://www.aclu.org/religion-belief/aclu-urges-house-committee-fix-flawed-workplace-religious-
freedom-act (last visited July 23, 2014). 
 
666 http://www.aclu.org/religion-belief/aclu-letter-urging-members-congress-oppose-workplace-
religious-freedom-act (last visited July 23, 2014). 
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majority of the litigated accommodation claims, with plaintiffs only losing 30 cases over 

25 years that involved claims for something other than scheduling, grooming, or garb.667  

 Even with a new House majority and another round of hearings, the results were 

the same for the 2007 WRFA, as it failed to receive a vote.  Though versions of WRFA 

would continue to be introduced, this would represent a high-water mark for what 

WRFA’s proponents sought to accomplish, as evidenced by the narrowed focus of the 

Senate’s 2008 WRFA effort.  Senator Kerry returned as sponsor in the 110th Congress 

to introduce his amended WRFA bill668 in the fall of 2008 after the House’s spring 

hearings.  In this bill, Senator Kerrry abandoned the prior attempts at an across-the-

board increase to the employer obligation to accommodate religion, and instead 

proposed to raise the burden only in instances where a clothing/grooming standard or 

time off for religious observance was at issue.669  It appears that he was willing to accept 

                                                
 
667 Id. 
668 Workplace Religious Freedom Act of 2008, S.3628, (September 26, 2008), referred to the 
Committee on Health, Education, Labor, and Pensions. 
669 (a) DEFINITIONS.—Section 701 of the Civil Rights Act of 1964 (42 U.S.C. 2000e) is amended: 
in subsection (j)— 
by inserting ‘‘(1)’’ after ‘‘(j)’’; and 
by adding at the end the following: ‘‘(2) For purposes of paragraph (1), the practice of wearing 
religious clothing or a religious hairstyle, or of taking time off for a religious reason, imposes an 
undue hardship on the conduct of the employer’s business in accommodating such practice only 
if the accommodation imposes a significant difficulty or expense on the conduct of the employer’s 
business when considered in light of factors set forth in section 101(10)(B) of the Americans with 
Disabilities Act of 1990 (42 U.S.C. 12111(10)(B)).’’; and  
by adding at the end the following: 
‘‘(o)(1) The term ‘taking time off for a religious reason’ means taking time off for a holy day or to 
participate in a religious observance. 
        (2) The term ‘wearing religious clothing or a religious hairstyle’ means— 
(A) wearing religious apparel (as defined in section 774 of title 10, United States Code); 
(B) wearing jewelry or other ornament as a religious practice or an expression of religious belief; 
(C) carrying a symbolic object as required by religious observance; or 
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the status quo de minimis standard for evaluating hardship in all other accommodation 

requests.  Senator Kerry was possibly influenced by the spring WRFA hearings when 

just a such a proposal was advanced by Professor Norton and the ACLU.  This reduced-

scope WRFA was introduced with only a few working weeks left in the session and it, 

too, did not advance. 

 The 111th Congress was almost silent with respect to WRFA, but with just a few 

weeks remaining in December of 2010, Senator Kerry once again introduced his scaled 

down version of WRFA that was limited to garb, grooming, and scheduling.670  

Expanding on the requirements of his previous bill, he added a prohibition against the 

segregation of an employee from customers or the general public.  This addition was 

likely in response to the Cloutier litigation discussed supra.  Also notable to this version 

of WRFA was the inclusion of detailed “Findings” and “Purposes” sections that explicitly 

memorialized legislative intent.  Of significance from these sections is that it appears that 

Senator Kerry no longer believed that WRFA was inapplicable to government actors, as 

the Purposes section noted that WRFA is “to address the history and widespread pattern 

of discrimination by . . . Federal, State, and local government employers,” and “to 

confirm Congress’ clear and continuing intention to abrogate States’ 11th amendment 

immunity from claims made under title VII.”671  Within the Findings section, Senator Kerry 

appeared to acknowledge that this bill was a compromise and it was not his ideal 

                                                                                                                                            
 
(D) adopting the presence, absence, or style of a person’s hair or beard as a religious practice or 
an expression of religious belief.’’ 
670 Workplace Religious Freedom Act of 2010, S.4046, (December 17, 2010), referred to the 
Committee on Health, Education, Labor, and Pensions. 
671 Id. at Section 3. Purposes. 
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solution: “Although this Act addresses requests for accommodation with respect to garb, 

grooming, and scheduling due to employees’ religious practices, enactment of this Act 

does not represent a determination that other religious accommodation requests do not 

deserve similar attention or future resolution by Congress.”672  During his Senate floor 

introduction, he further explained that: 

 Writing religious freedom into law is not easy. I have been trying to 
make the Workplace Religious Freedom Act law for 15 years. I have 
worked with a range of partners from Senator Santorum and Senator 
Brownback to Senator Lieberman, and most recently Senator Hatch and I 
have been working together behind the scenes to move this issue 
forward. In doing so, it has been a difficult challenge to balance so many 
interests and legitimate concerns and to keep up with changing times. 
 This bill represents years of discussion about religious tolerance 
and equal treatment and is a compromise between many different views. I 
hope it serves as the beginning of a new discussion as to how we can 
move forward in the next Congress and beyond because addressing this 
issue is long overdue.673 

 

 With the expanded narrative accompanying this version of WRFA, it is 

unfortunate that greater clarity was not provided as to what constitutes “taking time off 

for a religious reason.”  The draft bill’s definition section only noted that “it means taking 

time off for a holy day or to participate in a religious observance.”674  It is unclear what is 

meant by a “religious observance” — is it leaving the workplace for participation in an 

event or is it more generally refraining from acting inconsistent with one’s conscience?  

As in the example of the clerks, one could argue that an employee should be allowed to 

refrain from work when presented with having to register a same-sex marriage.  Most 
                                                
 
672 Id. at Section 2. Findings. 
673 S10517 Congressional Record (December 17, 2010) 
674 S.4046, Section 4. Amendments. 
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likely, charged time-off away from the workplace was the likely intent; however, as 

drafted, there is room for interpretation (and litigation). 

 Again, with such little time remaining in the second session, it was no surprise 

that even this scaled-down version failed to advance.  Unforeseen was the fact that it 

would take Senator Kerry exactly two years to re-introduce the same version of the 2010 

WRFA with only a few weeks remaining in the 112th Congress675 – only to meet the 

same fate.  There was no version introduced in the 113th Congress and with Senator 

Kerry’s departure, it is unclear who will champion this legislation. 

   At this point, one likely wonders how a proposal with such powerful bi-partisan 

support could fail so easily Congress after Congress.  It is worth diverting attention for 

the moment to exploring a possible policy explanation for this dissonance.  Though 

untested and purely speculative, one could argue that just being associated with such a 

bill achieves the legislator’s goals and, recognizing the significant and politically-powerful 

opposition, there is not great incentive to enact.  This is a religious country, and 

advancing religious free expression in the abstract would be attractive to a wide-swath of 

the electorate.  Those with higher-level political ambitions would have much to gain from 

being perceived as religion-friendly; especially Democrats that in past elections have 

been portrayed as opposed to public religious expression.  Over the past decade, many 

of WRFA’s supporters had, or are perceived as currently having, presidential ambitions 

— Kerry, Santorum, Lieberman, Clinton, Jindal, Cantor, Weiner (pre-Twitter) — and 

                                                
 
675 Workplace Religious Freedom Act of 2013, S.3686, (December 17, 2012), referred to the 
Committee on Health, Education, Labor, and Pensions. 
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providing general support, even if symbolic, to religious adherents presents meaningful 

political gain with little no political risk.676 

Achieving political gain through legislative support, real or perceived, to positively 

viewed social groups (i.e., religious adherents), was addressed by Anne Schneider and 

Helen Ingram who posit that “the social construction of target populations is at least as 

important as political power in understanding what kinds of designs will be produced and 

the effects of these designs on the populace.”677  The authors contend that “the contexts 

giving rise to public policy are socially constructed, and the dynamics that provide the 

engine for policy action are grounded in a socially constructed world.”678 

Schneider and Ingram believe that much of the public policy in the United States 

results from a policy-making process that is “dominated by divisive social constructions 

that stigmatize some potential target populations and extol the virtues of others.  These 

constructions interact with the political power of the target groups to establish the 

political agenda, focus the terms of debate, and determine the characteristics of policy 

designs.”679  The authors refer to this phenomena as “degenerative policy-making” – a 

process characterized by “an unequal distribution of political power, social constructions 

that separate the ‘deserving’ from the ‘undeserving,’ and an institutional culture that 

legitimizes strategic, manipulative, and deceptive patterns of communication and uses of 

                                                
 
676 As opposed to support of religious free expression in the concrete (e.g., construction of a 
mosque), which comes with significant political risk and little political gain. 
677 ANNE SCHNEIDER & HELEN INGRAM, POLICY DESIGN FOR DEMOCRACY 199 (1997). 
678 Id. at 190. 
679 Id. at 102. 
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political power.”680  They divide the population into four distinct policy targets: the 

advantaged (powerful and positively constructed as deserving), the contenders 

(powerful, but negatively constructed as undeserving or greedy), the dependents (not 

powerful, but positively constructed), and the deviants (no power and negatively 

constructed as undeserving).681  This results in policy makers seeking to confer 

beneficial policies on the advantaged or punishment on the deviants.682  “Political leaders 

actively search for issues that have been constructed in such a way that they present an 

opportunity to gain power, claim credit for popular policy, or increase the legitimacy and 

stature of the policy maker and his or her cause.”683 

Schneider and Ingram believe that degenerative policy-making contexts carry messages 

of privilege and disentitlement that are damaging to citizenship and democratic values.684  

More negatively, they state that these contexts: 

. . . result in policy designs created to enhance political opportunities and 
avoid political risks rather than designs intended to serve the public 
interest, solve problems, or make contributions to a more democratic 
polity.  Such designs are often illogical, deceptive, contain divisive 
constructions of target populations, and systematically overrepresent, 
oversubscribe, and overfund certain groups in society (the “advantaged”) 
at the expense of others.  These designs send messages, teach lessons, 
and allocate values that exacerbate injustice, trivialize citizenship, fail to 
solve problems, and undermine institutional cultures that might be more 
supportive of democratic designs.685 
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Many of the arguments made by WRFA’s dissenters are expressed in the above 

concerns.  By over-emphasizing rights of the individual employee, it becomes easier to 

fail to appreciate the challenges to the employer and third parties.  In the case of failing 

to enact WRFA, the legislators possibly appreciate these challenges privately, while 

continuing to strenuously support in public (and receive the political benefits), and that 

leads to the legislative inaction. 

 Consistent with the theory advanced by Schneider and Ingram, author Zoe 

Robinson specifically addressed efforts at enacting legislative religious exemptions by 

utilizing public choice theory to conclude that: 

. . . legislative exemptions and accommodations result from a subtle and 
complex process through which the suppliers of legislation (the 
legislators) weigh the gains derived from the prospective transfer (votes 
gained) against the costs borne (votes lost). By assuming that legislative 
exemptions and accommodations are the result of benefit-maximizing 
behavior, the model is the first step in attempting to address the basic 
question: whether the political process is overly responsive to majority 
religious interest group lobbying and under-responsive to the needs of 
minority religious groups.686   
 

Robinson’s theory adds an additional possible explanation for legislative inaction — 

concern for accommodating minority religions.  As noted above, most of the electorate 

support religious expression in the abstract (possibly because individuals are only 

considering their own religion), but they may become less supportive, or even hostile, 

when confronted by accommodation of Muslim, Scientologist, Wiccan, or other minority 

beliefs.  Politicians would likely fear being associated as an enabler of such unpopular 

                                                
 
686 Zoe Robinson, Rationalizing Religious Exemptions: A Legislative Process Theory of Statutory 
Exemptions for Religion, 20 WILLIAM & MARY BILL OF RIGHTS J. 133, 135-36 (2011). 
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religious beliefs, and such risk can easily be avoided by proposing, but not enacting, 

WRFA. 

Proponents of WRFA-like legislation—expanding the obligation to accommodate 

workplace religious practices—have framed the issue in terms of preserving religious 

free expression rights.  In many cases, the argument in support of such legislation is 

oversimplified to “just ensuring that the Constitutionally guaranteed freedom of religious 

free expression is not trumped by an employer’s mere business preferences.”  WRFA 

proponents assert that it merely prevents encroachment upon existing rights.  When 

phrased in such abstract generalities as “rights” and “religious freedoms”, it is easy to 

view such legislative proposals favorably.  It is not until we apply such initiatives to 

concrete examples, as Volokh notes, that we can be sure that unintended and undesired 

outcomes do not result from the legislation’s application.   
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Chapter 4.  Test Suite Analysis 

 

 A test suite comprised of Eckstein’s “crucial cases” can probe various 

applications of expanded religious accommodation obligations to determine if such 

unanticipated consequences arise; thereby, enabling interested parties to avoid 

endorsing unsound proposals.  As Volokh observes, “[w]hen we feel strongly about a 

particular case, we may be tempted to accept whatever rule seems to do justice in that 

case, and then regret it in later cases where the logical consequences of the newly 

established precedent become clear.  Thinking ahead about such cases can lead us to 

realize that the original proposal is wrong, or at least flawed and should be amended.”687 

The following test suite seeks to illuminate such “logical consequences” from enactment 

of WRFA-like legislation. 

 The following nine test cases are all based in fact from situations that have 

already arisen and that may have already been adjudicated under existing Title VII 

regulations and precedent.  Some are hypotheticals arising from actual cases, but 

factually modified to increase the likelihood of arising within the course of government 

employment.  Proponents of expanding religious accommodation obligations often cite 

exemptions from personal grooming/appearance and time and attendance requirements 

as the typical two categories of accommodations that would result from the proposed 
                                                
 
687 Eugene Volokh, Intermediate Questions of Religious Exemptions — A Research Agenda with 
Test Suites, 21 CARDOZO L. REV. 595, 600 (1999). 
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legislation.  For many, these accommodations are easy to conceptualize, and a 

heightened obligation upon employers to accommodate is less likely to be found 

objectionable — similar to Volokh’s above admonition.  For that reason, this study avoids 

inclusion of such cases in the test suite.  Rather, all the cases are workplace conduct-

based (i.e., addressing the non-performance of duties or involving affirmative action not 

a part of the employee’s assigned duties).  It is from these crucial cases that logical 

consequences can be observed, with their associated impact upon bureaucratic 

legitimacy and efficiency.  The test suite is therefore comprised of the following practices 

for which a religious accommodation may be sought by a government employee: 

• Religiously-motivated speech          

• Displaying white supremacist materials           

• Excusal from policing LGBT neighborhoods              

• Excusal from counseling LGBT clients                              

• Excusal from dispensing erectile dysfunction medication to gay customers                                                

• Displaying anti-gay Bible passages in the work area  

• Excusal from delivering or receiving mail from LGBT organizations 

• Excusal from providing fertility treatments to LGBT patients                                                        

• Excusal from processing same-sex marriage paperwork 

The following discussion provides an individualized analysis of each of the cases 

comprising the test suite.  First, by describing the sample conduct for which a religious 

accommodation may be sought.  Then, the case will be evaluated under Title VII’s 

existing legal requirements for religious accommodation.  The same accommodation will 



 
 
 
 
 
 
 
 

245 
 
 

then be evaluated using the proposed heightened accommodation requirement, as 

adapted from the Americans with Disabilities Act.  The results of this second analysis 

under the proposed framework will serve as the basis for the conclusion as to whether 

bureaucratic legitimacy and efficiency will be impacted by the proposed changes. 

a.  Religiously-Motivated Speech 

 The intent of these first two test cases, is to show how a WRFA-like 

accommodation standard could potentially result in competing nondiscrimination statutes 

and policies.  The first case for evaluation raises an example of religiously-motivated 

speech by an employee.  In this instance, consider the obligation to accommodate a 

senior investigator responsible for enforcing the Fair Housing Act.  Assume this 

individual provides training throughout the Department of Housing and Urban 

Development (HUD) to those charged with investigating housing complaints.  Suppose 

that this individual interjects in a training session the following: “Although God has taught 

me that children should not be raised by gay parents, denying them housing based upon 

familial status is still not permitted.”  After the class, several offended students note the 

comment on their course evaluations.  As a result of these adverse comments, the 

instructor’s supervisor instructs him to never repeat the dismissive comment regarding 

gay parenting.  At this point, the senior investigator informs his supervisor that his 

religious beliefs dictate that he must openly oppose conduct prohibited by natural law (as 

understood by him), and that he is hereby requesting a religious accommodation to 

continue to comment in future course iterations.  The employee explains that such a 

comment is not detrimental to the course because he explains that it is his own personal 
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opinion.  Further, he states that he is explicit with his students as to their enforcement 

requirements, and that his personal beliefs do not impact how he investigates complaints 

that deal with gay couples.  While the supervisor is contemplating how to respond, she 

discovers that one of the offended students Tweeted what they had heard in class.  The 

message was promptly re-Tweeted, not only among fellow HUD co-workers, but also 

among the student’s personal circle of friends, and then to their friends, etc. 

 Under the existing Title VII religious accommodation framework, would the 

proposed accommodation pose more than a de minimis burden upon the organization?  

For purposes of argument, we will assume that classroom discussion of a complainant’s 

status as a gay parent is required when covering familial status discrimination.  It is also 

assumed that the employee is sincere in his belief that the dictates of his religion require 

speaking out.  Thus far, the facts favor requiring the accommodation.  The only grounds 

to deny such would be to establish an undue hardship upon the organization.  Allowing 

the instructor to make his religiously-motivated disavowal of gay parenting once a 

course, however, poses no direct costs in terms of lost productivity or out-of-pocket 

expense.  The only possible burden would be an impairment to the efficiency of the 

service. 

 If the requested accommodation was ultimately denied based upon an efficiency 

argument, and later subjected to third-party review, the agency could articulate an 

affirmative defense based upon the adverse effects the statement would likely have 

upon the public’s perception of HUD’s Fair Housing Act enforcement.  Though the 

number of individuals actually made aware of, and offended by, the statement may 
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remain limited, it would likely be significant enough to be considered greater than a de 

minimis impact on agency operations.  Such action, contrary to the agency’s policy of 

nondiscrimination in housing, would pose a greater than de minimis disruption to justify 

denying the accommodation. 

 The recent adjudication of Dixon v. University of Toledo688 lends support to the 

above presumption.  Crystal Dixon served as the Associate Vice President for Human 

Resources (Diversity Officer) at the University of Toledo.  In response to an op-ed in the 

Toledo Free Press newspaper that compared the gay rights struggle with the African-

American civil rights movement, Dixon penned a rebuttal in which she noted that: 

As a Black woman who happens to be an alumnus of the University of 
Toledo's Graduate School, an employee and business owner, I take great 
umbrage at the notion that those choosing the homosexual lifestyle are 
"civil rights victims."  Here's why.  I cannot wake up tomorrow and not be 
a Black woman. I am genetically and biologically a Black woman and very 
pleased to be so as my Creator intended.  Daily, thousands of 
homosexuals make a life decision to leave the gay lifestyle evidenced by 
the growing population of PFOX (Parents and Friends of Ex Gays) and 
Exodus International just to name a few. . . .689 
 

There was an immediate public outcry to her comments, and she was terminated from 

her position soon thereafter.  Dixon sought judicial review, alleging wrongful termination 

based upon her exercising her First Amendment speech rights.  In review of her claim, 

the district court and court of appeals both concluded that her free speech interests did 

not outweigh the efficiency interests of the government as employer.  The court of 

appeals found that Dixon's public statement, implying that LGBT individuals should not 

                                                
 
688 702 F.3d 269 (6th Cir. 2012), cert den’d 134 S. Ct. 119 (October 7, 2013). 
689 Id. at 272. 
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be compared with and afforded the same protections as African-Americans, directly 

contradicted critical policies developed and promoted by the University’s Human 

Resources Department.690  As such, it was detrimental to the efficiency of the service.   

 Though Dixon presented a speech and not a religion case, the comparison to the 

hypothetical is still relevant.  The instructor’s religious editorializing is contrary to the 

spirit of the law which he is charged with enforcing, as it was in the case of Ms. Dixon.  

By students Tweeting his comment, a far greater number of individuals are potentially 

offended, and may question the efficacy of HUD’s housing complaint enforcement 

program relative to gay complainants — these are the same concerns faced by the 

University of Toledo relative to their student population, concerned about how future 

complaints would be adjudicated.  Similarly, the potential adverse perception of HUD’s 

complaint adjudication process would pose more than a de minimis burden. 

 Now, assume that WRFA-like legislation is enacted.  If one of the more 

employee-friendly versions was adopted, HUD would likely be forced to accommodate 

due to the lack of a quantifiable hardship.  Since there is no direct expense associated 

with the request, the impact on efficiency must be measured in another manner.  

Quantifiable burdens are far easier for private sector entities to establish, as they have 

data related to sales, foot traffic, customer contacts, etc.   A government agency has no 

comparable metrics.  The public can only file a complaint with HUD or it’s state-

sponsored entity — complainants have no where else to turn.  Citizens will still file their 

complaints, but they may have less confidence that their adjudication will be equitable.  
                                                
 
690 Id. at 277. 
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Some may conclude that, as gay parents, it is not even worth filing because of a 

perceived bias against their family structure.  This handful of potential complainants 

avoiding assistance would be too small to be noticed within the HUD’s overall complaint 

data, and therefore could not support a quantification requirement to deny an 

accommodation. 

 Even without the quantification requirement, a WRFA-like undue hardship 

standard would still be difficult for HUD to meet.  Since potential hardships will not likely 

suffice, HUD would have to present actual adverse consequences resulting from 

accommodation.  This would likely necessitate implementing the accommodation to then 

document the detrimental impacts.  Again, the only possible impact will be negative 

perceptions of the program by the general public and potential grievants.  At what point 

do negative perceptions become an “undue” hardship?  If the instructor is careful to 

always disclaim that his statement is his own belief, and that it is not shared by HUD, 

would an adjudicator of the accommodation denial state that it would be unreasonable 

for a listener to attribute the instructor’s gay parenting position to HUD; thereby negating 

the alleged hardship?  The thought of condoning such employee speech may lead a 

court to craft a decision that finds for HUD, but it would likely be inconsistent with the 

enacted plain-letter law.691  This is where statements in the legislative history pertaining 

                                                
 
691 This assumes that the accommodation denial would reach a federal court.  The EEOC would 
adjudicate first, and only employees can appeal the decision to federal court.  If the employee 
prevailed at the EEOC stage, the agency could only appeal within the EEOC and not seek its own 
judicial review. 
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to grooming, garb, and time-off accommodations may be relied upon to trump plain-letter 

law with congressional intent.    

b. White Supremacy 

 The intent of this second case is to illustrate the impact of the EEOC’s broad 

definition of religion within the framework of an enhanced obligation to accommodate.  

This hypothetical uses the Creativity movement as the subject belief system to be 

accommodated by the government employer.  For this scenario, assume that the 

employee is a supervisory engineer for the U.S. Army Corps of Engineers (USACE) and 

he is working post-Katrina levee reconstruction in New Orleans, Louisiana.  The 

engineer is a follower of the Creativity Movement, which holds itself out as a religion 

“established for the Survival, Expansion, and Advancement of our White Race 

exclusively,” and that “what is good for the White Race is the highest virtue, and what is 

bad for the White Race is the ultimate sin.”692  The engineer insists that his religion 

dictates that he carry with him The White Man’s Bible693 at all times.  Curious as to what 

Creativity was about, several co-workers looked online and discovered that the Sixteen 

Commandments of Creativity instruct followers to: “Remember that the inferior colored 

races are our deadly enemies, and that the most dangerous of all is the Jewish race,” 

and they also require adherents to “[s]how preferential treatment in business dealings 

                                                
 
692 http://creativitymovement.net/What%20We%20Believe%20In.html (last visited July 23, 2014). 
693 “This is the sequel to Nature's Eternal Religion, and spells out in detail the Racial Religion of 
Creativity - and the program of building a sound mind in a sound body, in a sound society, in a 
sound environment. Contains information on the Creativity plan for ‘Salubrious Living’, 
environmental protection, Articles for defense of the White Race, and much more.” 
http://creativitymovement.net/Holy%20Books.html (last visited July 23, 2014). 
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with members of your own race.  Phase out all dealings with Jews as soon as possible.  

Do not employ niggers or other coloreds.”694  After learning about the Creativity 

Movement, several of the co-workers express their concerns to management, and they 

demand that the engineer remove his bible from the workplace.  When confronted by 

management, the engineer requests a religious accommodation to continue carrying his 

bible, and he cites instances of other employees having their bibles in the workplace.  

USACE management acknowledges that others are permitted to have their Christian 

Bibles in the workplace, but they are concerned that this bible may be creating a hostile 

work environment for certain co-workers, especially the African-American and Jewish 

employees. 

 The requested accommodation can easily be denied under existing Title VII 

religious accommodation obligations.  The agency could argue that the workplace 

disruption, and possibly in the local community being served by the project, is more than 

de minimis and justifies refusal.  Minority employees could charge that the Movement’s 

requirement to show preferential treatment for caucasians creates a hostile work 

environment for minorities contrary to Title VII’s prohibition against discrimination based 

upon race. 

 Many would argue that there is no need to determine if undue hardship exists 

because, even if the employee is sincere, white supremacy does not constitute a 

religious belief system entitled to accommodation.  In the case of Creativity, such an 

                                                
 
694 http://creativitymovement.net/The%20Sixteen%20Commandments.html (last visited July 23, 
2014). 
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assumption has been found erroneous, and many other groups with similar intolerant 

beliefs could be regarded as “religious.”  In Peterson v. Wilmur Communications, Inc.,695 

the Eastern District of Wisconsin had to determine if Creativity was a religion for 

purposes of Title VII. 

The court concluded that: 

. . . "religion" under Title VII includes belief systems which espouse 
notions of morality and ethics and supply a means from distinguishing 
right from wrong.  Creativity has these characteristics.  Creativity teaches 
that followers should live their lives according to what will best foster the 
advancement of white people and the denigration of all others.  This 
precept, although simplistic and repugnant to the notions of equality that 
undergird the very non-discrimination statute at issue, is a means for 
determining right from wrong.696 
 

The plaintiff, Christopher Lee Peterson, was demoted after his employer learned of his 

involvement with the Creativity Movement, in which he had served as a minister for three 

years.  His involvement with the organization created an untenable situation with his 

subordinates; therefore, his employer located a lesser position that did not involve 

supervision.  Unlike the hypothetical, Peterson did not address a failure to 

accommodate; rather, it was decided upon a disparate treatment theory of discrimination 

because the employer took an adverse action that was motivated by Peterson’s beliefs. 

 This case is highly relevant to this study because it shows an extreme example 

of the beliefs and conduct that a WRFA-like statute would force to be accommodated.  

Prior decisions involving the KKK had generally found the beliefs to be political, not 

religious; therefore Title VII was not controlling.  Citing the Supreme Court’s decision in 
                                                
 
695 205 F. Supp.2d 1014 (E.D. Wis. 2002). 
696 Id. at 1023. 
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Welsh, the Peterson court noted that beliefs can fall into both the religious and political 

realms, and this duality is not fatal to determining whether a belief system is protected by 

Title VII.697  Since the Creativity Movement holds itself out as a religion, with all the 

religious trappings (church officials, sacred texts, holy dates, etc.), the question 

remaining to be answered was how it fit into Peterson’s life — did it provide a life-guiding 

force?  In answering this, the court cited Peterson’s testimony professing that Creativity 

was his religion and that it played a central role in his life.698  Noting that Peterson stated 

that he "work[s] at putting [the teachings of Creativity] into practice every day,"  Creativity 

functions as a religion as it occupies for plaintiff a place in his life parallel to that held by 

a belief in God for believers in more mainstream theistic religions.699 

 Was Peterson a jurisprudential outlier?  On a few occasions since Peterson, 

federal courts have had to revisit Creativity’s classification as a religion, but none were 

within the Title VII context dealing with employment.  The first post-Peterson case was 

brought by a prison probationer who was restricted from associating with certain 

individuals.  In finding against the plaintiff, the district court held that “[e]ven if Creativity 

is considered to be a religion, the court may still limit a practice, although not a belief, as 

long as the condition is reasonably related to the goals of supervision.”700  Since ruling 

upon Creativity’s status as a religion was not needed to adjudicate the case, no analysis 

was provided.  This was not the case in Conner v. Tilton, in which the court applied the 

                                                
 
697 Id. at 1023. 
698 Id. at 1022. 
699 Id. 
700 United States v. Trainer, 265 F.Supp.2d 589, 593 (D. Md. 2003). 
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Third Circuit’s test for evaluating whether a system of beliefs are “religious” to conclude 

that Creativity was not a religion for purposes of First Amendment claims.701 

 The plaintiff in Conner was a prisoner seeking to observe Creativity while 

incarcerated, which was denied by the prison system.  Conner brought a claim alleging a 

violation of his First Amendment right to free expression.  To adjudicate the 

Constitutional claim, the court was forced to determine if religion was “in play” and it 

adopted the Third Circuit’s three-prong test as set forth in Africa.  Applying nearly 

identical facts to Peterson, the court arrived at the opposite conclusion, noting that: 

First, the Court finds that to the extent Creativity deals with a fundamental 
concern, such concern is with secular matters and not with religious 
principles.  Second, Creativity is not comprehensive in nature because it 
is confined to one question or moral teaching.  Third, the structural 
characteristics of Creativity do not serve to transform what are otherwise 
secular teachings and ideals into a religious ideology.702 

 
Though arriving at a differing conclusion as to the Creativity Movement’s status as a 

religion, the Connor court has not impacted the viability of Peterson within the Title VII 

context.  Citing Peterson in a footnote, the Connor court distinguishes Peterson’s 

conclusion by noting that the standard applied to determine whether a particular set of 

beliefs qualifies as a religion for purposes of Title VII is broader than that applicable in 

the context of the First Amendment.703  This distinction was also reiterated by the District 

                                                
 
701 Conner v. Tilton, 2009 U.S. Dist. LEXIS 111892 (N.D.Cal., December 2, 2009) 
(unpublished)(finding Creativity or Church of the Creator is not a religion as defined in Africa v. 
Pennsylvania, 662 F.2d 1025 (3rd Cir.1981)). 
702 Id. at 40. 
703 Id. at 17, note 4. 
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Court of Kansas in its Deville decision.704  Though unpopular, if forced to adjudicate a set 

of beliefs similar in composition and structure to the Creativity Movement, the EEOC or a 

court would likely have to concede that the beliefs qualify as religion under the EEOC’s 

definition. 

 Returning to the engineer’s Creativity bible, what impact would the WRFA-like 

legislation have upon the claim for accommodation?  Again, the proposed legislation’s 

standard for undue hardship borrows greatly from the ADA standard, which is primarily 

cost-based.  There are likely no quantifiable costs to permitting the engineer to carry his 

Creativity bible.  The cost is to organizational efficiency as employees avoid contact with 

the employee, and to the organization’s reputation, as word may spread that USACE is 

accommodating intolerant viewpoints.  It is these perception issues that are unique to 

accommodating religion versus disability.  No rational person thinks less of their 

government for making it possible for the disabled to participate in the workplace, but 

they will have trouble accepting the accommodation of otherwise prohibited conduct due 

to its religious sanction.  The difficulty for the agency is establishing that these adverse 

perceptions create an undue hardship; especially in light of existing EEOC guidance 

stating that customer preferences based upon protected categories (e.g., religion) are 

not a basis for denying an accommodation.  The EEOC has also stated that co-worker 

                                                
 
704 Deville v. Crowell, 2011 U.S. Dist. LEXIS 111107 (D.Kan., September 28, 2011).  
“Also, plaintiff's reliance on Peterson as establishing that the Church of the Creator is a federally 
recognized religion, is misplaced. As pointed out in Conner, that recognition was made in the 
context of an employment discrimination case applying the standard for determining whether a 
particular set of beliefs qualified as a religion for purposes of Title VII, which is more broad than 
the standard applied under the First Amendment.”  Id. at 17. 
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“grumblings” are also not a basis to deny accommodation.  As with the hypothetical 

above, could the proposed accommodation’s burden ever reach the level of significance 

necessary to deny?   

 In the case of an African-American employee, the Creativity bible may be no 

different than hanging a noose in the office, which has repeatedly been found to be a 

Title VII violation.  Rarely, though, are there equally competing Title VII rights.  Within the 

existing religious accommodation framework, USACE can argue that accommodating 

the religious employee contravenes the agency’s obligation to avoid racial discrimination 

and is therefore a greater than de minimis burden — religion must defer to racial equality 

and harmony.  Under WRFA’s heightened obligation, however, religion becomes far 

more privileged and is on much more equal footing with Title VII’s other protected 

categories.  As will be discussed infra, this heightened privile arguably crosses the line 

into an Establishment Clause violation.  Near equal footing presents extreme 

adjudicatory uncertainty.  In this hypothetical, there would be great societal pressure to 

find against the engineer, but that could only occur by taking a nuanced interpretation of 

otherwise plain-letter law — justifying the maxim: “bad facts make bad law.”  Ultimately, 

the decision may come down to the number of the aggrieved: as long as two or more 

members of the protected class are aggrieved, the religious accommodation can be 

denied.  Of course, adjudicating civil liberties in this manner would be a travesty, but it is 

a likely unanticipated potential result of an expanded obligation to accommodate.  

Whether WRFA would change the ultimate decision to accommodate in this hypothetical 
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is difficult to say, but it is apparent that the analysis of whether one must accommodate 

becomes far more difficult to conduct, and much stronger appealable issues will ensue. 

 These first two cases addressed instances in which the employee has requested 

a religious accommodation to be able to act a certain way in the workplace.  Though the 

focus of this study is upon the impacts of accommodating employees requesting not to 

perform certain assigned duties, the first two examples are included to illustrate conduct, 

though likely unanticipated, that may plausibly have to be accommodated under a 

heightened obligation.  The remaining test cases all address situations in which the 

employee requests an accommodation to refrain from taking action in certain situations 

due to religious beliefs prohibiting such involvement. 

c.  Police Officer Patrols 

 The third test case arises in the public safety context.  Suppose that a police 

officer assigned to foot patrol objects to his new assignment because it includes a row of 

nightclubs and bars known to be frequented by the city’s LGBT population.  In fact, the 

assignment results from an effort to increase a police presence after several transgender 

patrons were attacked after exiting the clubs and attempting to walk home. It was 

established that these were hate crimes.  The officer does not question the need for the 

patrol; instead, he asserts that his religious beliefs prevent him from facilitating the “gay 

lifestyle” and that transgenderism is an affront to god.  He requests a patrol route that 

avoids his religious conflict. 

 Though the department would be free to permissibly accommodate the officer 

with a route shift, current case law does not indicate that such an accommodation is 
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mandatory.  In fact, in the public safety context, there is support for the position that any 

accommodation is per se an undue hardship, and cannot be mandated.  The influential 

Seventh Circuit and the writing of Judge Posner has led this line of reasoning, as 

summarized below. 

 The Seventh Circuit’s decision in Rodriguez v. Chicago705 serves as the genesis 

of a public safety officer standard for religious accommodation.  The Court was asked to 

review the city’s offer to reassign Officer Rodriguez to another district to resolve his 

religiously-motivated refusal to guard an abortion clinic.  Rodriguez argued for 

accommodation within his existing district; however, the court noted that the city is only 

obligated to remove the conflict, which a reassignment would accomplish.706  Since a 

valid accommodation was offered, the court refused to address whether granting 

Rodriguez’s proposed accommodations would have posed an undue hardship upon the 

police department.  Judge Posner, however, believed that such an analysis would be 

beneficial, and his concurrence planted the jurisprudential seed for a lowered 

accommodation obligation. 

 Posner asserts that, when dealing with fire, police, and military organizations, the 

determination of whether the proposed recusal constitutes an improper hardship should 

not be determined by the level of inconvenience.  Rather, according to Posner, the 

burden results from “the loss of public confidence in governmental protective services if 

                                                
 
705 156 F.3d 771 (7th Cir. 1998). 
706 Id. at 777. 
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the public knows that its protectors are at liberty to pick and choose whom to protect.”707  

Posner expounds: 

The public knows that its protectors have a private agenda; everyone 
does.  But it would like to think that they leave that agenda at home when 
they are on duty — that Jewish policemen protect neo-Nazi 
demonstrators, that Roman Catholic policemen protect abortion clinics, 
that Black Muslim policemen protect Christians and Jews, that 
fundamentalist Christian policemen protect noisy atheists and white-
hating Rastafarians, that Mormon policemen protect Scientologists, and 
that Greek-Orthodox policemen of Serbian ethnicity protect Roman 
Catholic Croats. We judges certainly want to think that U.S. Marshals 
protect us from assaults and threats without regard to whether, for 
example, we vote for or against the pro-life position in abortion cases.708 
 

In the case of Officer Rodriguez, Posner sees no obligation to even offer the 

reassignment, let alone consider the employee’s proposed accommodations.  In defense 

of his position, Posner cites the importance of maintaining public confidence in the 

neutrality of its public safety professionals, which “is so great that a police department or 

fire department or equivalent public-safety agency that decides not to allow recusal by its 

employees should be able to plead ‘undue hardship’ and thus escape any duty of 

accommodation.”709  Posner further justifies this lowered standard for accommodation in 

relation to maintaining the efficiency of the service: 

When the business of the employer is to protect the public safety, the 
maintenance of public confidence in the neutrality of the protectors is 
central to effective performance, and the erosion of that confidence by 
recognition of a right of recusal by public-safety officers so undermines 
the agency's effective performance as to constitute an undue hardship 
within the meaning of the statute.710  

                                                
 
707 Id. at 779 (Posner, C.J., concurring). 
708 Id. at 779 (Posner, C.J., concurring). 
709 Id. (Posner, C.J., concurring). 
710 Id. at 779-80 (Posner, C.J., concurring). 
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Though just a concurrence in Rodriguez, Posner’s influence would be reflected five 

years later in the Seventh Circuit’s decision revisiting the proposed recusal of a public 

safety officer as a religious accommodation. 

 Officer Endres was assigned to serve as an Indiana Gaming Commission agent 

at the local casino.711   Although he was willing to enforce general vice laws at the 

casino, Endres refused to serve as a Gaming Commission agent because he believed 

that it would facilitate gambling in violation of his religious beliefs.712  No attempt was 

made to accommodate, and Endres was terminated.  The Rutherford Institute (described  

supra) brought an action alleging wrongful termination and a failure to accommodate. 

 Endres differs from Rodriguez primarily due to the lack of an attempted 

accommodation, which is consistent with the theory of religious accommodation 

previously advanced by Judge Posner.  This lack of effort was not fatal for the 

government, as the Endres court incorporated Judge Posner’s reasoning from both 

Rodriguez and Van Zande to conclude that, irrespective of whether a paramilitary 

organization could accommodate task-specific conscientious objection without undue 

hardship, the demand could not be considered reasonable.713  “Juggling assignments to 

make each compatible with the varying religious beliefs of a heterogeneous police force 

                                                
 
711 Endres v. Indiana State Police, 349 F.3d 922, 924 (7th Cir. 2003); cert den’d 541 U.S. 989 
(2004). “Gaming Commission agents certify gambling revenue, investigate complaints from the 
public about the gaming system, and conduct licensing investigations for the casinos and their 
employees.”  Id. 
712 Id. 
713 Id. at 925. 
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would be daunting to managers and difficult for other officers who would be called on to 

fill in for the objectors.”714  Driving home their point, the court notes that: 

Many officers have religious scruples about particular activities: to give 
just a few examples, Baptists oppose liquor as well as gambling, Roman 
Catholics oppose abortion, Jews and Muslims oppose the consumption of 
pork, and a few faiths . . . include hallucinogenic drugs in their worship 
and thus oppose legal prohibitions of those drugs.  If Endres is right, all of 
these faiths, and more, must be accommodated by assigning believers to 
duties compatible with their principles.  Does § 701(j) require the State 
Police to assign Unitarians to guard the abortion clinic, Catholics to 
prevent thefts from liquor stores, and Baptists to investigate claims that 
supermarkets mis-weigh bacon and shellfish?  Must prostitutes be left 
exposed to slavery or murder at the hands of pimps because protecting 
them from crime would encourage them to ply their trade and thus offend 
almost every religious faith?715 
 

For the Endres court, such arrangements are unreasonable and cannot be required.  

Arguably, such inconvenience would also be considered more than a de minimis burden, 

which would appear to grant the government two grounds for denying the 

accommodation. 

 With Endres, the court clearly establishes that “reasonableness” and the 

avoidance of “undue hardship” are distinct in the religious accommodation context, as 

they are in the disability accommodation context.716  Most interpret the two terms as 

sides of the same coin, and there is little commentary distinguishing the two, other than 

that provided by the Seventh Circuit.  To illustrate the distinction, consider facts adapted 

from Van Zande: a wheelchair-bound employee requests that the break room sink be 

lowered so that she can wash her lunch dishes.  Though the cost of lowering the sink 
                                                
 
714 Id. 
715 Id. 
716 Id. (citing Van Zande v. Wisconsin Department of Administration, 44 F.3d 538 (7th Cir. 1995)). 
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would not exceed the threshold to be considered a hardship, the existence of an 

accessible sink in the ladies room adjacent to the break room renders the proposed 

structural change unreasonable.  This distinction functions much better within the 

disability context because there is no de minimis standard to avoid accommodation.  If 

there was one, there would be no need to evaluate reasonableness because the cost to 

move the sink would easily be considered greater than de minimis; therefore, the 

accommodation could be denied based upon the hardship prong.  The existence of the 

de minimis hardship standard for religious accommodation likely explains why there is so 

little legal precedent and commentary addressing the distinction between 

reasonableness and hardship.  Obviously, if WRFA-like legislation mirroring the disability 

standard was to pass, the distinction’s saliency would greatly increase. 

 The conclusion that the accommodation of religious beliefs held by public safety 

officers is per se unreasonable is quite a strong position — a view that many would 

argue that congress did not envision; otherwise it would have specifically excluded such 

a class from coverage.  Interestingly, the Supreme Court declined the opportunity to 

review Endres.717  Though no reason was issued with the denial, one could reasonably 

infer that a majority of the Court is not offended by the holding.  In a more recent 

appellate decision addressing the religious accommodation of public safety officers, the 

Third Circuit, in Webb v. City of Philadelphia, appears to have applied the reasoning of 

Endres, however, they cite Posner’s concurrence in Rodriguez that asserts the public 

                                                
 
717 Cert den’d 541 U.S. 989 (2004). 
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safety interest in neutrality.718  In Webb, the court was asked to review the refusal of the 

Philadelphia Police Department’s refusal to consider allowing Officer Webb, a devout 

Muslim, to wear a headscarf as a religious accommodation.  In siding with the city, the 

court cited the special status of para-military organizations and their need to ensure that 

their officers be perceived as impartial by citizens of all races and religions, for whom the 

police are charged to serve and protect.  The Webb court found this rationale sufficient 

to justify denying the proposed accommodation due to it posing a greater than de 

minimis burden upon the department.719  By citing the neutrality requirement, and by not 

explaining what exactly the burden would be, it appears that Webb is actually stating that 

the proposed accommodation would be unreasonable, consistent with the holding in 

Endres.  Unlike Endres and Rodriguez, Webb does not deal with a refusal to perform 

certain duties.  Accommodating Webb would require no action from the police 

department (e.g., shift changes, reassignment, etc.) and it would not impact any other 

employees.  The sole “cost” would be a perceived lack of neutrality.  Although 

diminished perceptions could, arguably, be qualitatively measured to conclude that they 

pose a greater than de minimis burden, it is more analytically honest to just conclude 

that providing the accommodation is unreasonable.  Since the past adjudicatory practice 

has been to define “unreasonable” as that posing an undue burden, there is an 

understandable reluctance for courts to base an opinion solely upon reasonability 

without also finding an undue burden. 

                                                
 
718 562 F.3d 256 (3rd Cir. 2009). 
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 What effect would WRFA-like legislation have upon this precedent?  In the 

hypothetical posed above, there is ample legal precedent to establish that the 

administrative effort necessary to ensure that the officer avoids patrolling LGBT-centric 

entertainment establishments would pose a greater than de minimis burden, and the 

department would not be required to accommodate.  That burden, however, may not be 

that significant; especially if it can be shown that numerous officers are willing to trade 

shifts.  Under the heightened standard for accommodation, administrative burden 

arguments would clearly fail and accommodation would be required.  If such an 

accommodation could be accomplished with the minimal number of people knowing, the 

potential for adverse public reaction may be negligible.  More realistically, it is the 

likelihood of keeping the accommodation confidential that is negligible.   

 Consider the public trust challenge if citizens believe that police officers can pick 

and choose whom to protect.  Not only does it destroy confidence within the LGBT 

community, but also the public at large, which may now fear a similar recusal in their 

potential time of need.  To be able to deny the proposed accommodation under the 

heightened standard, what would that threshold look like when dealing with public 

confidence?  Recall that the general definition of “undue hardship” under the proposed 

WRFAs required “significant difficulty or expense,” and the factors for that determination 

included identifiable costs, the agency’s resources, and whether multiple facilities were 

involved.  Since neither the act of accommodating, nor the loss of public confidence 

involves direct expenses, must the accommodation be first implemented to substantiate 

the “cost” of lost public confidence? Existing EEOC guidance already states that 
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hypothetical costs are not permitted; although courts have repeatedly used hypothetical 

burdens to deny accommodation.  Conceivably, the heightened hardship standard 

buttresses the EEOC position because two assumptions would now be required — first, 

that a hardship would exist and, second, that the burden is “significant.”  Currently, 

assuming that a hypothetical hardship is greater than de minimis is a small stretch to 

make from the initial assumption that the burden even exists.  Drawing the conclusion 

that a hypothetical burden is “significant” is a far more involved analysis, and it will likely 

require evidence.  Such evidence will not likely exist without an entity first having 

suffered the adverse consequences.  In situations like this, it will likely be necessary to 

first incur the hardship, then discontinue the accommodation if the hardship is significant.  

 Hypothetical or actual, the hardship must then be evaluated as to degree.  Even 

with evidence, determining when an accommodation crosses into being a significant 

hardship poses a management challenge for which there is little to no existing guidance.  

The existing ADA case law addressing undue hardship almost exclusively addresses 

direct expenses, and it generally does not address impact to third parties.  In this 

hypothetical, most would agree that any loss of public confidence in a government entity 

is a greater than de minimis hardship, but would that remain true for a significant 

hardship standard?  If this hypothetical took place in a city in lower Alabama and the 

only loss of public confidence occurred within the LGBT community, and that a majority 

of the public actually perceived their government more positively as a result of respecting 

(likely shared) religious beliefs, could the proposed accommodation ever be considered 

an undue hardship under a revised standard?  Is it reasonable to expect that a 
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supervisor could navigate this process?  It appears that the enactment of WRFA-like 

standards would produce the opposite outcome under an undue hardship analysis for 

this hypothetical.  Perhaps such outcomes would cause a shift in focus from determining 

what constitutes an undue hardship to what society deems reasonable. 

d.  Refusal to Counsel 

 This example illustrates the potential challenge in accommodating the religious 

beliefs of an Employee Assistance Program (EAP) counselor within the federal 

employment context.  Every federal entity makes available to its workforce EAP 

counselors who can address “a broad and complex body of issues affecting mental and 

emotional well-being, such as alcohol and other substance abuse, stress, grief, family 

problems, and psychological disorders.”720  These services are confidential and provided 

free of charge, making them a primary source of mental and emotional assistance for 

many.  In the case of remotely located military installations, EAP counselors may be the 

only source for assistance within a reasonable commuting distance.  For this 

hypothetical, consider the case of an EAP counselor employed by U.S. Army at Fort 

Irwin, California.  The installation is located in Death Valley and the nearest town, 

Barstow, is nearly an hour’s drive away.  Assume that one of the three EAP counselors 

informs her supervisor that she will not assist any LGBT client with relationship issues. 

With the repeal of “Don’t Ask, Don’t Tell” individuals are now more comfortable revealing 

                                                
 
720 https://www.opm.gov/policy-data-oversight/worklife/employee-assistance-programs/ (last 
visited July 23, 2014).  “An EAP is a voluntary, work-based program that offers free and 
confidential assessments, short-term counseling, referrals, and follow-up services to employees 
who have personal and/or work-related problems.”  Id. 
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their sexual identity to counselors to receive assistance.  This typically did not occur in 

the past — even with the promise of confidentiality.  Even though EAP counselors are 

required to counsel all eligible clients on the covered topics, this counselor has asked for 

permission to terminate counseling upon having to address LGBT relationship issues.  

Must such an accommodation be granted? 

 Under the current religious accommodation framework, the supervisor would not 

likely be required to accommodate as a matter of law.  A similar situation arose out of the 

Fifth Circuit in Bruff v. North Mississippi Health Services, Inc.,721 in which an EAP 

counselor refused to counsel same-sex relationship issues.  Upon receiving her master’s 

degree in marriage and family counseling from the Reformed Theological Seminary, 

Bruff began serving as an EAP counselor.722  After a previous client returned for 

counseling, she informed Bruff that she was a homosexual and she asked for help in 

improving her relationship with her female partner.723  Bruff declined, while informing the 

client that homosexual behavior conflicted with her religious beliefs.724  The client 

complained of this treatment to her employer, which then relayed the complaint to the 

contract EAP provider.  The provider asked Bruff to clearly delineate what tasks she 

specifically refused to perform.  In response, Bruff asked that she "be excused from . . . 

actively helping people involved in the homosexual lifestyle to have a better relationship 

with their homosexual partners.  This would also include helping persons who have a 

                                                
 
721 244 F.3d 495, 501 (5th Cir. 2001). 
722 Id. at 497. 
723 Id. 
724 Id. 
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sexual relationship outside of marriage have a better sexual relationship."725  She later 

clarified her position to state that she would not be willing to counsel anyone on any 

subject that went against her religion.726  Having graduated from seminary, she likely had 

strong religious beliefs, which was confirmed when she refused a reassignment to 

perform pastoral counseling because the head of that section held religious views that 

were more liberal than hers, and she did not believe that would tolerate her conservative 

perspective.727 

 Having considered all of this, the vice president informed Bruff that she could not 

be accommodated because the logistics of accommodating her request would cause an 

undue hardship upon the Center, its clients, and the other EAP counselors.  In support of 

the decision, he cited: 

. . . the small size of the EAP staff; the travel and extended hours the 
counselors must work; the inability to determine beforehand when a trait 
or topic might arise that would require referring the employee to another 
counselor, thus requiring either multiple counselors to travel, or 
scheduling additional counseling sessions at another time; and the 
additional sessions that introducing a new counselor might require to build 
the trust relationship necessary to be effective.728  

 
The Mississippi jury concluded otherwise and found that the EAP coordinator failed to 

accommodate Bruff’s religious beliefs and acted with malice or reckless indifference — 
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726 Id. at 498. 
727 Id. 
728 Id. 
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awarding Bruff $ 32,738.44 in back pay; $ 326,000.00 in compensatory damages; and 

$1,700,000.00 in punitive damages.729 

 On appeal, the Bruff court reversed; concluding that the logistical and economic 

impact on the EAP provider and the other counselors alone “establishes, as a matter of 

law, that accommodating Bruff would result in more than de minimis cost.”730  The Bruff 

court went even further and concluded that the employer’s offer to give Bruff 30 days, 

and the assistance of its in-house employment counselor, to find another position with 

the employer fulfilled its obligations to offer her a reasonable accommodation.731  It is 

unlikely that the EEOC would concur that a 30-day delayed termination constitutes a 

reasonable accommodation; however, the finding of a greater than de minimis expense 

is consistent with precedent and EEOC guidance. 

 The religious accommodation of EAP counselors more recently arose in the 

Eleventh Circuit in Walden where, once again, a counselor refused to provide same-sex 

relationship counseling.732  At issue was a counseling session in which the client 

disclosed that she was in a same-sex relationship.  Upon hearing the disclosure, Walden 

explained: “I looked at her, and I told her that I could see she was in pain, and I wanted 

to make sure she got help. But after hearing what she had to say, based on my personal 

values, I recognized I was not the best counselor for her. . . . I also told her that I realized 

that my personal values would interfere with our client/therapist relationship, and that 

                                                
 
729 Id. at 499. 
730 Id. at 501. 
731 Id. at 502. 
732 Walden v. Centers for Disease Control and Prevention, 669 F.3d 1277 (11th Cir. 2012).  Ms. 
Waden was represented by Alliance Defending Freedom (ADF), an organization discussed supra. 
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wasn't fair to her.”733  This interaction upset the client and she complained to 

management that she was made to feel “judged and condemned.”734 

 In reviewing the complaint with Walden, management acknowledged that 

referrals might be necessary, but they sought to avoid counselor comments that would 

make the client feel worse.  An agency official testified that “an individual coming in for 

counseling is already at a hypersensitized state.  [The client] was made to feel worse 

coming in to — for counseling.  And that was done by letting the individual — by Marcia 

Walden judging the individual as opposed to simply referring her to another 

counselor.”735  Walden, however, asserted that she needed to explain why they were 

being referred, explaining that "it seemed unfair that [the client] was able to talk about 

being gay and lesbian, and yet I couldn't freely talk about me and my religious beliefs, or 

being Christian . . . . To me, it's about honesty. If she can be honest -- I mean, I should 

be honest about why I'm transferring her."736 

 The Walden court declined to engage in an undue hardship analysis; rather, it 

concluded that the EAP provider mets its obligation by providing a reasonable 

accommodation.  Citing the Bruff court’s conclusion that assistance in finding a new 

position qualifies as an accommodation, the Eleventh Circuit concluded that the EAP 

provider met their obligation to accommodate when it placed Walden in a “laid-off” status 

for up to twelve months, while offering her assistance in obtaining a non-counselor 

                                                
 
733 Id. at 1280-81. 
734 Id. at 1281. 
735 Id. at 1287. 
736 Id. at 1286. 
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position within the company.737  Even though the effort was unsuccessful, and Walden 

was terminated, the court found the minimal effort sufficient.  

 Returning to the hypothetical, under the proposed WRFA standard, it is unlikely  

that Fort Irwin could avoid accommodation.   The difficulty and expense cited in Bruff, 

though greater than de minimis, would not rise to the level of significance currently 

required to establish undue hardship under the ADA.  There would be an increased 

administrative burden in rebalancing work among the remaining counselors, and that 

may trigger overtime pay liabilities, but these costs would not be considered excessive in 

the context of Fort Irwin overall’s budget — exceeding that of most small towns and 

cities.  It is not unreasonable to find that multiple counselors may share the same 

religious beliefs and require the same accommodation.  This would require the EAP 

provider to sub-contract for services to meet the need of LGBT clients.  Again, the added 

expense of outside counselors and their travel to Fort Irwin would still likely fall under the 

threshold to be considered undue. 

 As noted previously, the Supreme Court in Cutter indicated that the burden upon 

third parties is relevant when deciding religious exemptions.  It is difficult to predict how a 

court would possibly apply Cutter in this situation.  The employer could allege that being 

forced to refer clients to another counselor, or possibly contract for additional services, 

would result in a servicing delay.  Such a delay, however, is not the same as a denial, 

and as long as the delay was not excessive, it would not likely be an unreasonable 

burden under Cutter.  The situation in Walden presents a more challenging case under 
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Cutter.  If the client was made to feel worse by the referral, then a Cutter-type burden 

may exist and that should be sufficient to establish an undue hardship under a 

heightened WRFA-like obligation. 

e.  Pharmacist Refusal 

 For this hypothetical, consider the case of a pharmacist working for the Army at 

Camp Zama, Japan. The clinic pharmacy serves all employees accompanying the force, 

to include their dependents.  Assume that one of the pharmacists, an Army civilian 

employee, informs his supervisor that he will not dispense birth control, nor will he 

dispense any pharmaceuticals that would facilitate sexual relations for a same-sex 

couple.  As an example of the latter, the pharmacist cites a previous instance where a 

male customer, identified in the computer system as the dependent-spouse of a male 

Army employee, sought to refill a prescription treating erectile dysfunction.  Believing that 

the prescription would aid in same-sex sexual relations, the pharmacist left the 

prescription for the technician to be filled by another pharmacist.  Now the pharmacist 

seeks to have a formal accommodation in place where he can avoid furthering conduct 

that he finds prohibited by his religious beliefs. 

 A situation similar to the hypothetical arose in Noesen v. Medical Staffing, in 

which a contract pharmacist, Noesen, informed Wal-Mart that, due to his religious 

convictions, he would "decline to perform the provision of, or any activity related to the 

provision of contraceptive articles," including "complete or partial cooperation with 

patient care situations which involve the provision of or counsel on contraceptive 
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articles."738  The pharmacy supervisor agreed to relieve Noesen from filling prescriptions, 

taking orders, and ensured that another pharmacist would be available to perform these 

required duties.739 

 Even with these accommodations, Noesen still refused to perform any duty, 

however brief, related to contraception.  As examples: 

. . . when Noesen answered telephone calls from customers or physicians 
attempting to place orders for birth control, Noesen put them on hold and 
refused to alert other pharmacy staff that someone was holding. Similarly, 
when customers came to the counter with birth control prescriptions, 
Noesen walked away and refused to tell anyone that a customer needed 
assistance. Noesen explained that if required to speak to customers 
seeking birth control, he would always counsel them against it and refuse 
to fill their prescriptions.740  
 

Remarkably, the manager still tried to accommodate Noesen by allowing him to only 

assist customers that were not of childbearing age or only male customers — to which 

Noesen refused; insisting that “the only acceptable accommodation was to relieve him of 

all counter and telephone duties unless customers were first pre-screened by some 

other employee to ensure that they were not seeking birth control.”741  The Seventh 

Circuit agreed with Wal-Mart that providing such an accommodation would pose an 

undue hardship and it affirmed Noesen’s termination.  The Noesen court noted that 

relieving him of all telephone and counter duties would have shifted his share of initial 

                                                
 
738 Noesen v. Med. Staffing Network, Inc., 232 Fed.Appx. 581, 583 (7th Cir. 2007); rehearing 
denied by Noesen v. Med. Staffing Network, Inc., 2007 U.S. App. LEXIS 14445 (7th Cir. Wis., 
June 13, 2007). 
739 Id.  The supervisor even arranged for birth control prescriptions to be sorted into a separate 
basket so that Noesen would not have to touch the items. 
740 Id. 
741 Id. 
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customer contact to other pharmacy staff.742 Citing the holdings in Bruff and Endres, the 

court reiterated that “an accommodation that requires other employees to assume a 

disproportionate workload (or divert them from their regular work) is an undue hardship 

as a matter of law.”743  The EEOC currently cites this case in its religious accommodation 

guidance for the proposition that an employer may still discipline or terminate an 

employee for not meeting legitimate expectations.744 

 It appears that Wal-Mart far exceeded their obligation to accommodate Noesen in 

this case.  The record reflected that contraception constituted 10% of the pharmacy’s 

business, which is not an insignificant proportion of the work performed.  Having special 

procedures in place to be implemented several times throughout the day would pose a 

greater than de minimis burden on the pharmacy’s operations, and Noesen’s request to 

be isolated from exposure to requests for contraception could have been refused.  

Realistically, the accommodation could be limited to no more than Noesen passing any 

prescriptions that he received for contraception to another pharmacist, and even that 

accommodation may have exceptions when staffing did not permit (e.g., lunch breaks, 

days when the other pharmacist was out sick, etc.).  This same accommodation would 

likely be the limit in the hypothetical posed.  As the only source for Army employees and 

dependents to have their prescriptions filled by their health plan, the Camp Zama 

pharmacy will see its share of prescriptions for contraception and sexual dysfunction 

treatments.  If another pharmacist is available, a prescription for these items can easily 
                                                
 
742 Id. at 584. 
743 Id. 
744 EEOC ENFORCE GUIDANCE ON RELIGIOUS ACCOMMODATION at 70. 
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be swapped for a non-offensive prescription from another on-duty pharmacist.  Recusal 

from customer contact (as in Noesen) or not filling a prescription in the absence of a 

relief pharmacist, however, would place more than a de minimis burden on the 

pharmacy’s operations, thus supporting an accommodation denial.  Additionally, 

significant delays to prescription fulfillment (e.g., forced to return next day) due to an 

accommodation would likely trigger Cutter’s third-party impact concerns. 

 The calculus changes greatly under a WFRA undue hardship framework.  As with 

the EAP example, it is unlikely that there could be an administrative burden that poses 

significant enough expense, per current ADA caselaw, that could meet the heightened 

threshold for an undue burden.  To meet Noesen-like demands, the Army could hire an 

intake clerk or assign the duties to existing technician.  The salary of such a low-level 

employee could be considered insignificant, both in relation to the clinic’s operating 

budget or in relation to that of Camp Zama.  For ADA purposes, the EEOC considers the 

expense within relation to the agency’s budget, so that would be the Army writ large in 

this hypothetical.  In the event that the accommodated pharmacist was on duty alone, it 

would likely be considered reasonable to force another pharmacist in and pay any 

addition benefits that may accrue for the unscheduled work.  To avoid such disruption 

and expense, the clinic may inform the beneficiary that they must return the following 

day (after a replacement has had an opportunity to fill) to receive their prescription.  If the 

beneficiary pressed for an explanation for the delay, it may result in an exchange that 

offends the beneficiary.  The government actor’s comments could then spread through 

social media, denigrating public perception of the organization and agency. 
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 With a WRFA-like religious accommodation standard in place, both Noesen and 

this hypothetical’s pharmacist would likely receive their requested accommodations.  If 

the government can be required to hire personal assistants under the ADA, the addition 

of an intake clerk, who may arguably improve overall customer service, is not too great a 

burden.  Neither would be the shuffling of pharmacist schedules or having to pay 

overtime benefits.  The only possible grounds to deny the requested accommodations 

may likely be the impact on third parties — undeveloped caselaw and a lack of EEOC 

guidance makes denying an accommodation on this ground extremely risky.  As will be 

discussed in the conclusion, any proposed WRFA should contain and define just such an 

exception to the obligation to accommodate. 

f.  Bible Verses in the Workplace 

 In this example, consider the case of a religious probation officer who believes 

that her religious teachings led her to a career of serving the less fortunate.  This 

benevolence is not extended to homosexuality, as the probation officer believes it to be 

against natural law.  She is so opposed that, in response to her department’s myriad 

diversity awareness initiatives, the probation officer has posted multiple Bible passages 

that she believes condemns homosexuality.  After hearing concerns from the agency’s 

diversity officer, the supervisor has asked the probation officer to remove the quotations.  

Asserting her right to express her religion, the probation officer has asked for an 

accommodation to allow the postings to remain, noting that they are limited to her 

personal work area, where others have similarly displayed non-work related items. 
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 The Eighth745 and Ninth Circuits746 have addressed similar fact patterns, and both 

concluded that the employer was not required to permit the religious speech in those 

instances.  In Peterson, an employee was offended by workplace posters celebrating 

LGBT employee diversity.  Mr. Peterson responded by posting Biblical scriptures on the 

overhead bin in his work cubicle.747  The passages were printed “in a typeface large 

enough to be visible to co-workers, customers, and others who passed through an 

adjacent corridor.”748  Management immediately began receiving complaints. 

 When management confronted Peterson regarding the purpose of the postings, 

he explained that he was a devout Christian who believes that homosexual activities are 

prohibited by the Bible, and that he has a duty "to expose evil when confronted with 

sin."749  Peterson noted that the scriptural passages were "intended to be hurtful.  And 

the reason [they were] intended to be hurtful is you cannot have correction unless people 

are faced with truth."750   Peterson’s goal was to have his LGBT co-workers read the 

passages, repent, and be saved.  The Peterson court conclude that: 

While Hewlett-Packard must tolerate some degree of employee 
discomfort in the process of taking steps required by Title VII to correct 

                                                
 
745 Wilson v. U.S. West Communications, 58 F.3d 1337 (8th Cir. 1995). 
746 Peterson v. Hewlett-Packard Co., 358 F.3d 599 (9th Cir. 2004). 
747 Id. at 601.  One of Peterson's postings was taken from Corinthians 10:12. The other featured 
the following passage from Isaiah:  
“The shew of their countenance doth witness against them; and they declare their sin as Sodom, 
they hide it not. Woe unto their soul! For they have rewarded evil unto themselves. Isaiah 3:9.” 
Subsequently, Peterson posted a third scriptural passage: 
If a man also lie with mankind, as he lieth with a woman, both of them have committed an 
abomination; they shall surely be put to death; their blood shall be put upon them. Leviticus 20:13 
Id. at 601-02. 
748 Id. at 601.   
749 Id. 
750 Id. at 602. 
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the wrongs of discrimination, it need not accept the burdens that would 
result from allowing actions that demean or degrade, or are designed to 
demean or degrade, members of its workforce.751 
 

This rationale is similar that employed by the Sixth Circuit’s Dixon decision, discussed 

above. 

 The Eight Circuit’s Wilson decision is now nearly twenty years old, and yet it is 

still cited, often with Peterson, as primary precedent regarding religious speech on the 

workplace.  Wilson addresses an employee’s religious (Roman Catholic) vow that she 

would wear an anti-abortion button "until there was an end to abortion or until [she] could 

no longer fight the fight."752  The Wilson court detailed that: 

The button was two inches in diameter and showed a color photograph of 
an eighteen to twenty-week old fetus. The button also contained the 
phrases "Stop Abortion," and "They're Forgetting Someone." Wilson 
chose this particular button because she wanted to be an instrument of 
God like the Virgin Mary. She believed that the Virgin Mary would have 
chosen this particular button. She wore the button at all times, unless she 
was sleeping or bathing. She believed that if she took off the button she 
would compromise her vow and lose her soul.753 
 

Subsequent to Wilson first wearing the button, employees began complaining to 

management that the button made them feel uneasy, they refused to attend meetings 

with Wilson present, and two employees ultimately filed grievances alleging 

management failed to address their concerns.754  Responding to a 40 percent decline in 

the unit’s productivity, management offered Wilson the option of (1) only wearing the 

button in her work cubicle and leaving the button in the cubicle when she moved around 
                                                
 
751 Id. 607-08. 
752 Wilson v. U.S. West Communications, 58 F.3d 1337, 1339 (8th Cir. 1995). 
753 Id. 
754 Id. 
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the office; (2) covering the button while at work; or (3) wearing a different button with the 

same message but without the photograph — she declined all three accommodations.  

The Eighth Circuit found these proposed accommodations reasonable, denying Wilson 

relief due to her refusal.755 

 Wilson and Peterson focused upon impact of the religious speech on co-workers 

in deciding whether management met their obligation to accommodate.  The hypothetical 

places the impact primarily upon a third-party beneficiary, though co-worker impact could 

be present.  Under the current de minimis standard, and Peterson’s precedent, 

management should be able to order the removal of the employee’s postings as contrary 

to the agency’s anti-discrimination and equal respect policies.  An impact to agency 

operations could be assumed due to the likelihood that LGBT probationers may withhold 

details of their life to avoid the probation officer from discovering their status, and 

consequently treating them unfavorably.  Such a conclusion becomes far more difficult 

under a WRA accommodation framework.   

 First, what if there is no co-worker disruption?  The few employees aware of the 

passages may not care what the subject probation officer thinks, or maybe they agree 

with her.  The competing Title VII interests described in the above white supremacy 

hypothetical only arises among employees.  The probationer has no competing Title VII 

interest.  Second, it is unlikely that a probationer would risk retaliation by complaining to 

the probation officer’s superiors.  Combining WRFA’s heightened evidentiary 

requirements with no actual complaints and no competing legal interest, it may not be 
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possible to establish a per se hardship under a WRFA-like framework.  Furthermore, 

unlike in Wilson, there are no efficiency arguments to be made by management because 

no one internal to the organization is concerned, and the probationer clientele is 

“captive” in that they have no other source for supervision, so they will continue to 

appear as directed.  With no clientele complaints and no impact to operational efficiency, 

it is unlikely that an undue hardship defense would be sustained.  The one possibility to 

establish an undue hardship may be the existence of an agency policy advocating equal 

treatment of all.  The employee could argue that she does treat all clients equally and 

that she never raises issues of sexuality.  The only possible harm would be of a dignitary 

nature, which management would have to articulate poses a substantial burden on 

agency operations.  Again, with a captive clientele, it is difficult to articulate how a 

probationer who feels demeaned would substantially impact the efficient operations of 

the probation office. 

g.  Letter Carrier Refusal 

 This next hypothetical arises within the context of the U.S. Postal Service 

(USPS).  It involves a USPS carrier’s request to be excused from delivering or receiving 

mail from either the local LGBT community center or the Planned Parenthood clinic.  The 

mail carrier asserts that his sincerely-held religious beliefs prohibit him from facilitating 

the operations of organizations that he believes “cater to advancing the homosexual 

agenda.”  This is a new mail carrier who does not have sufficient seniority for the union 

to force a route shift as an accommodation; therefore, the only option is a modification to 

his assigned duties. 
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 It does not appear that such a fact-pattern has yet arisen in the federal courts, 

but it may only be a matter of time.  In a somewhat similar (yet actual) example, dozens 

of Israel Postal Company employees refused to distribute thousands of copies of the 

New Testament to city residents.756  The objecting postmen claimed that such 

distribution is forbidden by Jewish law.  Comparing the requirement to deliver the bibles 

to being forced to work on the Sabbath, one postal worker explained: "The halacha 

forbids me from handing out such idolatry material, and when there's a contradiction 

between my religious belief and what my job requires of me, it's clear to me what I 

chose."757 

 In the case at hand, without the option of a route change, there does not appear 

to be any other accommodation that would only pose a de minimis burden upon the 

organization.  Though the USPS could voluntarily offer a greater accommodation, Title 

VII does not currently require such.  As with the other hypotheticals, the existence of a 

WRFA-like standard alters the outcome.  For example, it may be possible to put the mail 

for those two entities on a truck that is specially used for next-day deliveries.  Adding 

these two stops every day, and having someone segregate the mail from the 

accommodated mail carrier’s sort, would clearly present additional burden upon 

operations, but it would not rise to the level of hardship required by the new obligation 

standard.  Within the massive scope of the USPS’s operations, even hiring a part-time 

carrier to deliver mail on behalf of accommodated mail carriers would still not rise to the 
                                                
 
756 Rabbi Levi Brackman and Rivkah Lubitch, Postmen refuse to distribute New Testament, 
Ynnetnews.com, JEWISH WORLD May 3, 2012. 
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level of the required hardship.  It is unlikely that the USPS could articulate sufficient 

grounds to deny accommodation under a heightened standard. 

h.  Fertility Clinic Refusal 

 This second to last hypothetical case takes place within the healthcare context.  

Consider a state-owned hospital758 that administers a fertility clinic with two assigned 

physicians.  One of the physicians refuses to perform fertility treatments for LGBT 

patients, and has asked the hospital for the accommodation of not assigning him LGBT 

patients and to refer LGBT patients to the other physician — even after having entered 

into a doctor-patient relationship.  Citing the burden upon the other physician, and the 

scheduling/treatment delays that may ensue, the hospital intends on denying the 

requested accommodation as an undue burden. 

 The California court system addressed similar facts when a physician at  a 

private medical group discontinued a patient’s fertility treatments upon learning that the 

patient was a lesbian.759  The patient sued, alleging a violation of California’s prohibition 

against sexual orientation discrimination, to which the court agreed.760  Relying upon a 

mistaken belief that the physician’s free expression rights trumped the anti-discrimination 

statute, the clinic permitted the physician’s refusal and it did not attempt to treat the 

patient.  To have avoided liability, the court noted that North Coast should have ensured 

that the patient received "full and equal" access to the requested medical procedure 

                                                
 
758 The Kaiser Family Foundation finds that 21% of hospitals are state and locally government 
owned.  http://kff.org/other/state-indicator/hospitals-by-ownership/ (last visited July 23, 2014). 
759 North Coast Women’s Care Medical Group, Inc. v. Benitez, 44 Cal. 4th 1145 (2008). 
760 Id. at 1150. 
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through a North Coast physician lacking the religious objections.761  The possibility of no 

such qualifying physician existing was not addressed by the court.   

 Even in the absence of an “equal access” type law preventing sexual orientation 

discrimination, under the current religious accommodation framework, the hospital in the 

hypothetical could likely substantiate that shifting treatment responsibility to the only 

other qualified physician would pose a greater than de minimis burden.  With enough 

advanced notice, it may be possible to juggle patient assignments to accommodate the 

physician’s recusal, but in the case of North Coast, the sudden termination of the doctor-

patient relationship and reassignment to the other physician (who may already have a 

full patient load for the coming months) would be disruptive to efficient operations.  Such 

a disruption, however, would be not be significant enough to rise to the level of the 

undue hardship standard espoused by WRFA. 

 For a state-run hospital, there is unlikely to be a scenario in this hypothetical that 

would excuse it from accommodating the dissenting physician.  Furthermore, even if an 

“equal access” law applied, the hospital still may not be relieved of its obligation to 

accommodate the physician’s religious objection to treatment.  Similar to the EAP 

counselor example above, scheduling and workload burdens, though meaningful, would 

not rise to the level of significance demanded by WRFA, and currently employed by ADA 

accommodation analyses.  In the event that the second treating physician was unable to 

take on the additional work without compromising the standard of care, it would not be 

unreasonable to require the hospital to contract with a physician to meet its obligation to 
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the patient.  Additionally, if the patient preferred to be treated in the hospital, rather than 

traveling to the contract physician’s office, it is likely that the hospital would have to 

comply with those desires to meet its equal-access responsibility. 

i.  Clerks Refusing Same-Sex Marriage Clients 

 This hypothetical addresses the potential religious accommodation of a local 

government’s clerks that refuse to perform any duties associated with validating a same-

sex marriage (e.g., marriage license applications, processing blood tests, filing 

certificates, scheduling magistrate performed weddings, etc.).  As prohibitions against 

same-sex marriage continue to erode, the salience of this final hypothetical increases.  It 

also encapsulates all the potential issues related to the imposition of a WRFA-like 

religious accommodation standard, which will be addressed in greater detail in the 

subsequent chapters.   

 Instances of employees refusing to perform their assigned duties in the case of 

same-sex unions have gained notoriety.  For activist religious conservative 

organizations, such as Alliance Defending Freedom, these employees are now 

considered “front-line” defenders of “traditional religious values.”  The legal-advocacy 

organization provides state-specific legal-analysis memorandums for clerks in states that 

have legalized same-sex unions to use to request recusal from performing their duties 

related to same-sex couples.  Major news outlets publicized the case of an upstate New 

York town clerk refusing to sign same-sex marriage certificates, necessitating an official 
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delegation of authority to her deputy.762  The clerk, represented by Alliance Defending 

Freedom, explained that: “God doesn’t want me to do this, so I can’t do what God 

doesn’t want me to do, just like I can’t steal, or any of the other things that God doesn’t 

want me to do.”763  This is not just a domestic issue, as the U.K. recently adjudicated a 

similar case in which a clerk refused to register a same-sex union.  Not having a similar 

Title VII religious accommodation requirement, the U.K. employment tribunal sustained 

the clerk’s termination for refusing to perform her assigned duties.764  Thus far, the 

Oregon District Court’s Slater v. Douglas County765 decision appears to be the only 

similar case to be adjudicated by U.S. federal courts. 

 In Slater, the magistrate denied summary judgment for the county, finding that it 

failed to engage in the interactive process to determine if a religious accommodation was 

possible before it terminated the clerk for refusing to register same-sex unions.766  The 

magistrate compared the facts of Slater to that of Noesen and explained that the 

employer in Noesen attempted accommodation before concluding that the employee’s 

demands posed an undue burden; whereas the county in Slater summarily concluded 

that accommodation would pose a per se undue hardship.767  The magistrate evinced 

                                                
 
762 See Thomas Kaplan, Rights Collide as Town Clerk Sidesteps Role in Gay Marriages, THE 
NEW YORK TIMES, September 27, 2011, available at 
http://www.nytimes.com/2011/09/28/nyregion/rights-clash-as-town-clerk-rejects-her-role-in-gay-
marriages.html (last visited July 23, 2014). 
763 Id. 
764 Islington v Ladele [2008] UKEAT 0453_08_1912, [2009] BLGR 305, [2009] ICR 387, [2009] 
IRLR 154.  
765 Slater v. Douglas County, 743 F. Supp. 2d 1188 (D.Or. 2010). 
766 Id. at 1195. 
767 Id. at 1993-94. 
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skepticism with the county’s presumed burden, noting that each registration only 

involved approximately ten minutes of clerical time.768 

 There are situations in which the government employer could assert that 

accommodating these clerks would pose a greater than de minimis burden.  Though the 

ministerial act itself may be brief, as noted by the Slater court, the burden to arrive at that 

point may be significant enough to deny accommodation.  For example, small offices 

may have limited hours and staffing, and the availability of another employee with the 

requisite authority to act may be restricted.  In the New York example referenced above, 

the clerk’s office was only open nine hours a week — Tuesday, Thursday and Saturday 

mornings.769  In such a case, an accommodation may necessitate actions such as calling 

in an employee to perform the task, certifying additional employees to act on the 

government’s behalf, or shifting the burden to the beneficiary by forcing them to return at 

another time.  In addition to possible new training requirements, having employees 

certified to perform additional tasks may impact their position classification, resulting in 

increased expense to the organization.  Any of these could constitute a greater than de 

minimis burden.   

 Even in larger municipal offices, the act of transferring the task to similarly 

situated employees may possibly pose a sufficient burden.   For example, after waiting in 

line to file a same-sex marriage certificate, the individual arrives at the window of a clerk 

                                                
 
768 Id. at 1190. 
769 Thomas Kaplan, Rights Collide as Town Clerk Sidesteps Role in Gay Marriages, THE NEW 
YORK TIMES, September 27, 2011, available at 
http://www.nytimes.com/2011/09/28/nyregion/rights-clash-as-town-clerk-rejects-her-role-in-gay-
marriages.html (last visited July 23, 2014). 
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who has previously identified her religious objection to filing the certificate.  At this point, 

the options would be to have the individual get in the line and wait again for another 

clerk, be allowed in to “cut” in line for another clerk, or be told to wait at the window until 

another clerk is free to come over and process the request.  All of these scenarios will 

cause a disruption to efficient servicing.  Forcing the individual to get in line again would 

be highly objectionable to the client, and would force an explanation as to why.  This 

would likely trigger a complaint and a possible adverse social media reaction.  Allowing 

the individual to cut in line at another window, would cause grumblings from those in line, 

and would likely demand some explanation.  Having the individual wait for another clerk 

to come over disrupts the second clerk and would likely raise questions from those 

waiting, in addition to the serviced individual inquiring why they could not be serviced by 

the initial clerk.  Generating these complaints on a daily, weekly, or even monthly basis 

would be enough to justify a greater than de minimis burden on the efficient operations 

of the governmental entity. 

 A post-WRFA operating environment would likely foreclose any undue hardship 

argument to be made in this hypothetical.  None of the above suggested burdens above 

approach the heightened level of significance required to deny an accommodation under 

a WRFA-like statute.  Any additional direct costs for salary or training would be negligible 

within the context of the overall municipal operating budget.  Co-worker complaints 

based upon an increased workload would also not be significant enough to deny the 

accommodation.  The only remaining basis to establish an undue hardship would be the 

impact upon the third party — essentially arguing a Cutter-like significant burden.  Even 
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that argument may likely fail, however, as the magistrate in Slater noted that: “So long as 

the registration is processed in a timely fashion, the registrants have suffered no 

injury.”770  Assuming that the individual is not turned away and told to come back at a 

later date, most adjudicators would likely find the action timely. 

 These preceding nine cases present likely examples of public servant religious 

accommodation requests.   While advocating for an ADA-like undue burden threshold, 

WRFA proponents have avoided substantive discussion of the impacts presented above.  

The intent in selecting these nine cases was to shift the focus from the employee to the 

impacts upon the organization, and by mirroring actual cases, the hypotheticals discount 

arguments that concerns of such occurrences are overblown and unlikely to materialize.  

The following chapter analyzes these impacts much more closely, while also answering 

the research questions. 

  

                                                
 
770 Slater v. Douglas County, 743 F. Supp. 2d 1188, 1195 (D.Or. 2010). 
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Chapter 5.  Test Suite Discussion 

 

 This chapter provides a more comprehensive discussion of the impacts of 

expanded religious accommodation obligations illustrated by the test suite.  It begins by 

identifying the various challenges raised by implementing a new standard, with the first 

part addressing the conceptual difficulties and the latter addressing the constitutional 

challenges.  The discussion then presents the concept dignitary harm, and how it may 

arise under a heightened obligation to accommodate religious expression.  From this 

understanding, the discussion then applies it to the theory of bureaucratic legitimacy to 

answer the primary research question. 

a.  Challenges to Implementation 

1.  Application of Heightened Standard by Supervisors  

 Under the current religious accommodation framework, determining whether to 

grant the requested accommodation typically begins at the end of the decision chain — 

does it pose a greater than de minimis burden?  This likely results from the burden 

analysis being the empirically simplest step to resolve.  Technically, management 

officials should first determine if a religious belief is at issue, and then whether it is 

sincerely held.  Since there are no real objective measures for these two prongs, it is 

much easier to determine, and later defend, whether an accommodation presented a 

greater than de minimis burden.  A post-WRFA environment may change this calculus.  

If faced with the imposition of significant burdens resulting from a required religious 
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accommodation, management may be more inclined to challenge whether the underlying 

predicate exists for the legal obligation.  Such a shift would create added delay to the 

employee’s request, increase management’s time investment, and possibly create 

additional litigation — all of which would be detrimental to the unit’s efficient operation.   

 Managers may challenge whether the employee is seeking an accommodation 

for an actual religious belief or practice, rather than a personal preference.  Though such 

a challenge seems logical, based upon how the EEOC defines religion (i.e., sincerely 

held moral or ethical beliefs as to what is right and wrong), it will almost never be a 

prevailing argument.  As the Commission notes: “Because this definition [of religion] is 

so broad, whether or not a practice or belief is religious typically is not disputed in Title 

VII religious discrimination cases.”771  The Commission’s regulations further buttress this 

expansive approach by explaining that the employee's religious beliefs need not be 

espoused by a formal religion or conventionally organized church — “the fact that no 

religious group espouses such beliefs or the fact that the religious group to which the 

individual professes to belong may not accept such belief will not determine whether the 

belief is a religious belief of the employee.”772  Not only can the espoused religious 

beliefs be unique and of first impression, the Supreme Court further explains that they 

need not be "acceptable, logical, consistent, or comprehensible to others . . . ."773 As a 

result of the amorphous nature of “religion,” the Fifth Circuit confesses that “it is well 

                                                
 
771 U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, RELIGIOUS GARB AND GROOMING IN THE 
WORKPLACE: RIGHTS AND RESPONSIBILITIES, 
http://www1.eeoc.gov//eeoc/publications/qa_religious_garb_grooming.cfm 
772 29 C.F.R. § 1605.1. 
773 Thomas v. Review Bd. of Ind. Employment Sec. Div., 450 U.S. 707, 714 (1981). 
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recognized that courts are poor arbiters of questions regarding what is religious and 

what is not.”774  Administrators are no better equipped to make this analysis, and such 

determinations are likely to be fraught with error when used to defeat an accommodation 

request. 

 The second crucial case illustrates this difficulty of defining religious belief.  It is 

safe to assume that most managers, when confronted with a Creativity belief or practice, 

would not conclude that they were dealing with a religious claim, and not properly 

consider whether an accommodation should be granted.  Under the current framework, 

the oversight would not likely be fatal because management could argue that a greater 

than de minimis hardship would ensue.  As shown by the second crucial case, a 

heightened hardship threshold may well generate an obligation to accommodate.  

Recent caselaw is fraught with religious belief and practice examples that may not seem 

intuitive to the managers evaluating a claim for accommodation.  For example, would a 

manager realize that an employee identification badge775 or biometric security 

scanning776 may be considered by some religious adherents as constituting the “Mark of 

the Beast” and, therefore, must be avoided?  Could the supervisory nurse recognize a 
                                                
 
774 Daniels v. City of Arlington, Tex., 246 F.3d 500, 505 (5th Cir. 2001) (stating that "it is improper 
for a court to assess what activities are mandated by religious belief"). 
775 See A.H. v. Northside Independent School District, 916 F. Supp. 2d 757 (W.D.Texas, 2013) A 
case brought by the Rutherford Institute on behalf of a parent refusing to allow his daughter wear 
a smart ID school badge due to it constituting the mark of the beast. 
776 See Matt Harvey, Lawyers file lawsuit on behalf of man forced to retire from job, THE 
EXPONENT TELEGRAM, September 24, 2013, 
http://www.theet.com/news/court_and_police/lawyers-file-lawsuit-on-behalf-of-man-forced-to-
retire/article_25b10fe4-24c7-11e3-8d8d-001a4bcf887a.html (last visited July 23, 2014).  
Employee requested an exemption from biometric scanning based upon his genuinely held 
religious beliefs about the relationship between hand scanning technology and the Mark of the 
Beast and Antichrist discussed in the Bible. 
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religious accommodation issue with a vegan nurse’s refusal to get a flu shot?777  Would a 

shift supervisor take seriously a delivery driver’s belief that the state issued license plate 

violates his religious beliefs?778  Would the police sergeant think that attending a law 

enforcement appreciation day in a mosque’s community activity room could violate an 

officer’s free exercise of religion?779  Could a supervisor find it necessary to 

accommodate an employee’s desire to continuously carry a pipe used to smoke 

marijuana?780  As these cases illustrate, the definition of “religion” is quite 

encompassing, and any effort to defeat an accommodation request by not properly 

implicating a religious belief or practice will not likely be substantiated. 

 Though administrators should be dissuaded from challenging the religious nature 

of a particular belief or practice, they may find it in their interest to question whether the 

subject belief or practice is truly held by the employee. Under the current religious 

accommodation framework, employee sincerity, like the religious nature of a belief or 

practice, is not typically in dispute in religious discrimination cases.781  With the 

                                                
 
777 See Chenzira v. Cincinnati Children’s Hospital Medical Center, 2012 U.S. Dist. LEXIS 182139 
(S.D. Ohio, Dec. 27, 2012) (denying summary judgment because veganism could qualify as 
religion). 
778 See Cressman v. Thompson, 719 F.3d 1139 (10th Cir. 2013). Plaintiff alleged that the OK 
license plate image of a Native American shooting an arrow to the stars depicted and 
communicated Native American religious beliefs in contradiction to his own Christian religious 
beliefs.   
779 See Fields v. City of Tulsa, 2012 U.S. Dist. LEXIS 176698 (N.D. Okla., Dec. 13, 2012).  
780 See In re Welfare of J. J. M. A., 2013 Minn. App. Unpub. LEXIS 898 (Minn. Ct. App., Sept. 23, 
2013) (finding that, under RFRA, carrying a marijuana pipe as a reminder of Rastafarian faith and 
as a tool of worship is required exemption from misdemeanor drug paraphernalia laws). 
781 U.S. Equal Employment Opportunity Commission, Religious Garb and Grooming in the 
Workplace: Rights and Responsibilities, 
http://www1.eeoc.gov//eeoc/publications/qa_religious_garb_grooming.cfm (last visited July 23, 
2014). 
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imposition of a significant hardship hurdle to avoid accommodation, management may 

be inclined to challenge employee sincerity more frequently.  Such challenges will be 

grounded in the employee’s credibility, and will be decided upon the factfinder’s 

subjective opinion.  Since credibility is a quintessential fact question, if the 

accommodation is denied due to a lack of sincerity, the factfinder at trial (judge or jury) 

must conduct a hearing to evaluate the requesting employee’s credibility.  Such a review 

prevents summary judgment disposition, which is commonplace under the current 

framework.782 

  Reduced summary judgment adjudications will significantly increase the cost of 

litigation and delay resolution.  Even with summary judgment adjudications, litigation 

from the start of the EEOC process through final decision can last years.  This timeline 

will expand even further if the court is required to schedule a hearing.  Conducting 

hearings also adds expense and agency disruption.  Consider the fifth crucial case 

example that takes place at an Army installation in Japan.  It may be several years after 

the employee has left Japan when the hearing is scheduled.  Army employees may still 

be in Japan or scattered across the globe.  These witnesses will have to be pulled out of 

their units and brought to the trial at significant expense to the Army.  Trials are always 

disruptive for organizations, especially when they occur several years after the alleged 

injury.  Arguably, the time delay is even more disruptive in those organizations that 

experienced no personnel transition.  Though there is no significant witness expense, in 

                                                
 
782 Equal Employment Opportunity Commission v. Union Independiente De La Autoridad De 
Acueductos Y Alcantarillados De Puerto Rico, 279 F.3d 49, 56 (1st Cir 2002). 
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such cases the pending litigation often casts a pall over the work unit, further degrading 

administrative efficiency.  When presented with these additional costs, both direct and 

indirect, challenging sincerity may be no more effective than challenging the alleged 

religious nature of the practice or belief. 

 The greatest challenge to justifying a denial of a requested accommodation in a 

post-WRFA environment — where the burden would be too great to agency, but not 

significant enough to meet the new standard — may manifest itself in arguments that the 

required accommodation is “unreasonable.”  Using Judge Posner’s rationale in Van 

Zande, management could assert that, though the costs are not excessive relative to the 

agency’s operations, the proposed accommodation’s disruption to the efficiency of the 

service would be unreasonable.  An example of such can be shown by the facts of 

Slocum v. Devezin, where a schoolteacher requested Tuesdays off to observe her 

Sabbath.783  The district court easily concluded that hiring a substitute teacher for every 

Tuesday would pose a greater than de minimis burden.  Under a WRFA-like standard 

that only considers quantifiable costs and that applies the ADA’s high threshold, such an 

accommodation would likely be required.784  This would be a situation in which the 

school district could argue that requiring such an accommodation is unreasonable.  With 

the existence of the de minimis burden standard, it would be exceptionally rare to have 

an unreasonable proposed accommodation that only poses a de minimis burden, and 

                                                
 
783 948 F. Supp 2d 661 (E.D. La. 2013). 
784 One can reasonably assume that Tuesday Sabbaths are not envisioned by WRFA supporters, 
and it provides further evidence that the broad definition of religion will encompass a far greater 
swath of conduct and belief than contemplated by WRFA supporters from mainline religions. 
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that explains the dearth of religious accommodation caselaw that is based upon a finding 

of unreasonableness.  Such an argument would be of first impression for many courts, to 

include the EEOC, and it is difficult to predict how the arguments would be received.  

Unless the Supreme Court provided clarification, it can be safely assumed that there 

would be wide enough variance in the lower court decisions to prevent managers from 

relying upon them when evaluating accommodation requests. 

2.  Multiple Requests 

 In addition to avoiding the significant, but not legally sufficient, religious 

accommodation burdens, the reasonableness argument may also be required to decide 

instances of multiple employee requests.  Again, this is not an issue today because the 

de minimis burden standard is readily exceeded when multiple employees request the 

same accommodation.  In a post-WRFA environment, multiple requests become more 

difficult to evaluate.  There will likely be situations in which multiple members of the work 

unit request the same accommodation.  Each individual request may not constitute an 

undue hardship, but such an agency hardship exists when they are all combined.  How 

does the supervisor decide the requests?  Deny them all?  That subjects the agency to 

litigation from all, and there is a logical argument that some could be accommodated.  If 

some, who?  How does a supervisor decide which employees have their statutory rights 

abridged?  These are questions that would be faced, but neither the proposed legislation 

nor the courts are prepared to answer. 

 To illustrate the likelihood of this dilemma, one need only to look to the numerous 

states overturning prohibitions on same-sex marriage, and the likely workplace religious 
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conflicts that will ensue.  For example, take the case of Kentucky, where a district court 

recently found that the state must recognize the validity of out-of-state, same-sex 

marriages.785  This is similar to many of the other “red states” in which courts, not the 

electorate, have overturned prohibitions against same-sex marriage.  Change is not 

occurring in these states due to the popular will of the people, and there is often great 

resistance to these opinions that are perceived as “overturning the democratic process.”  

Professor Robin Fretwell Wilson, a leading scholar advocating for greater employee 

refusal rights, believes that the possibility of multiple religious accommodation requests 

is a non-issue.  Specifically addressing the issue of clerks seeking to be excused from 

servicing same-sex couples, she noted that, “[b]ecause same-sex marriage laws remain 

largely a ‘blue state’ phenomenon, the number of refusals should be vanishingly 

small.”786  She further predicts that “conflicts over same-sex marriage rights will recede 

over time,” and echoes the belief of Professor Douglas Laycock that most of those 

opposing same-sex marriage “will go silent, succumbing to the live-and-let-live traditions 

of the American people."787  As current events have borne out, these predictions were 

wildly off the mark.  As same-sex marriage comes to “red states”, often against the will of 

the majority, it will remain a significant point of conflict. 

                                                
 
785 Bourke v. Beshear, 2014 U.S. Dist. LEXIS 17457 (W.D. Ky., February 12, 2014). 
786 Robin Fretwell Wilson, The Calculus of Accommodation: Contraception, Abortion, Same-Sex 
Marriage, and Other Clashes Between Religion and the State, 53 BOSTON COLLEGE L. REV. 1417, 
1485 (2012).  See also SAME-SEX MARRIAGE AND RELIGIOUS LIBERTY: EMERGING CONFLICTS 
(Douglas Laycock et al. eds., 2008). 
787 Id. 
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 Fretwell Wilson and Laycock either failed to see, or disregarded, the likelihood of 

judicial intervention.  If they had, it is doubtful that they would have envisioned smooth 

implementation of judicial decree.  What is the likelihood that all of Kentucky’s civil 

servants will dutifully implement Bourke’s mandate without resistance?  A 2007 Pew 

Research poll of Kentucky residents found that 49% of respondents considered 

themselves Evangelical protestant, 46% believe that the Bible is the literal word of god, 

67% believe religion is very important their life, and 34% think that there is only one true 

way to interpret the teachings of their religion.788  As explained above, government 

employees already exhibit a higher level of religiosity, which, in this case, is likely 

conservative Christianity.  If one county clerk requested to refuse to process actions 

arising within the context of a same-sex marriage (e.g. name change, probate, etc.), it is 

reasonable to believe that others would join.  The likelihood of multiple objectors 

increases when one considers the added influence of local churches and religious 

advocacy organizations committed to fighting the “homosexual agenda.”  These 

government employees may view themselves as foot soldiers for the greater cause.  

Others may not hold sincere religious objections, but fear being considered in a social 

out-group.  As explained in the section discussing religion, there is evidence that political 

affiliation can drive religiosity.  As Republicans object to same-sex marriage, a clerk may 

feel compelled to request a religious accommodation to be considered a “good 

Republican.”  It is not inconceivable that this Kentucky office would be faced with 

                                                
 
788 Pew Research Center’s Religion and Public Life Project, US Religious Landscape Survey, 
http://religions.pewforum.org/maps# (last visited July 23, 2014). 
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religious accommodation requests from everyone in the unit, to possibly include first-line 

supervisors.  The activity may be able to accommodate one or two employees, but not 

all.  Having to “ration” accommodations would be extremely disruptive to the work unit, 

and it possibly creates a cause célèbre for those denied accommodation. 

3.  Non-quantifiable burdens 

 Unlike Slocum, where a reasonableness argument may be employed due to the 

accommodation’s pecuniary harm not reaching a WRFA-like threshold, an 

unreasonableness defense may also be needed in situations where the hardship is not 

easily quantified.  In the private sector, this would be articulated as business image 

preservation.  Arguably, and discussed in greater depth infra, government entities have 

an analogous interest in maintaining a certain perception of its operations.  This interest, 

and the possible greater than de minimis burdens, are easily articulated to meet the 

current legal standard for religious accommodation.  The seminal case of Cloutier v. 

Costco789 articulated the employer’s interest in maintaining a specific business image, 

and it did not require empirical evidence of harm before allowing the business to deny 

the proposed religious accommodation.  Under a WRFA-like statute, current caselaw 

would not apply, and it is unclear how courts would address the situation.  The following 

provides a more detailed explanation of Cloutier’s holding, and the jurisprudence that 

may be abrogated by a heightened accommodation standard. 

 In July of 1997, Costco hired Kimberly Cloutier as front-end store assistant.  At 

the time of her hiring, she had eleven ear piercings, but no facial piercings.  She also 
                                                
 
789 Cloutier v. Coscto Wholesale, 311 F.Supp.2d 190 (D.Mas., 2004). 
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had four upper arm tattoos that remained concealed by clothing during her employment.  

Two months after starting work, Cloutier was reassigned to the deli department.  In 1998, 

Costco revised its dress code policy to prohibit food handlers from wearing jewelry, to 

which Cloutier refused to comply.  She then requested a reassignment, to which Costco 

agreed, and she returned to her prior position in June of 1998.  At no point, from her 

initial interview through this reassignment, had Cloutier discussed her religious beliefs. 

 In July of 2000, Cloutier was promoted to cashier.  During the intervening two-

year period she engaged in tattooing, cutting, scarification, and additional piercings — to 

include facial piercing.  In January of 2001, friends and acquaintances first exposed 

Cloutier to the Church of Body Modification [hereinafter “CBM”] and she formally became 

a member in June of that year; though she stated that she attempted to become a 

member in March 2001, but had technical difficulties submitting the necessary 

registration paperwork.  CBM members “aim to practice our body modification rituals with 

purpose, to unify our mind, body, and soul, and to connect with our higher power.”790  

Body modification is a personal matter, and there are neither affirmative requirements to 

display modifications, nor are their prohibitions against their covering. 

 Before Cloutier became an official CBM member, Costco had again revised their 

grooming policy in March of 2001, which she acknowledged receiving on March 27th.  

This new policy forbade the wearing of any facial jewelry.  Costco began enforcing this 

                                                
 
790 http://uscobm.com/mission-statement/ (last visited July 23, 2014).  The CBM defines body 
modification as “anything that involves a significant modification to the body. In this we include 
piercing, tattoos, scarification, reconstructive and cosmetic surgery and the many other ways in 
which the physical biological development of the body can be controlled and subverted.”  
http://uscobm.com/faq/#501 (last visited July 23, 2014). 
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policy in June of 2001 and Cloutier, though she objected to removing her facial jewelry, 

still did not request a religious accommodation.  When Cloutier returned to work the 

following day, she was again told to remove her facial jewelry and, when refusing a 

second time, she informed her supervisors about her CBM membership.  Cloutier filed a 

complaint with the EEOC later that day.  On her next scheduled workday, she reported 

still wearing her facial jewelry.  She was ordered to remove the jewelry or leave work, to 

which she offered to wear a bandage over the jewelry.  Costco refused her offer and she 

was eventually terminated in July. 

 In May 2002, the EEOC found that Costco had violated Title VII by failing to show 

how allowing Cloutier to wear facial jewelry would have constituted an undue 

hardship.791  The Commission determined that her beliefs regarding the display of facial 

jewelry constituted legitimate religious belief covered by the accommodation 

requirement.  Since the EEOC has no enforcement power against private entities, 

Cloutier filed suit against Costco in federal district court in August 2002.  The district 

court ruled in favor of Costco on summary judgment, finding that Costco had indeed 

offered a reasonable accommodation that was rejected by Cloutier.792  The judge based 

this ruling on the fact that, during settlement discussions with the EEOC, Costco agreed 

to accept Cloutier’s initial offer of wearing a bandage over her facial jewelry — an 

accommodation that Cloutier no longer supported.  On appeal, the First Circuit also 

                                                
 
791 Cloutier v. Costco Wholesale Corp., 390 F.3d 126, 130 (1st Cir. 2004). 
792 Cloutier v. Coscto Wholesale, 311 F.Supp.2d 190, 200 (D.Mas., 2004). 
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sided with Costco, but on the grounds that Cloutier’s requested exemption from the 

grooming policy would be an undue hardship on Costco’s operations.793 

 In finding that accommodation would pose an undue hardship, the First Circuit 

did not require Costco to prove actual harm.  Acknowledging that courts are "somewhat 

skeptical of hypothetical hardships that an employer thinks might be caused by an 

accommodation that never has been put into practice," the court noted that “it is still 

possible for an employer to prove undue hardship without actually having undertaken 

any of the possible accommodations . . .."794  Instead, reasonably foreseeable 

consequences of the proposed accommodation can be evaluated to determine if an 

undue hardship would result.  Applying this standard in Cloutier, the First Circuit 

concluded that: 

It is axiomatic that, for better or for worse, employees reflect on their 
employers.  This is particularly true of employees who regularly interact 
with customers, as Cloutier did in her cashier position.  Even if Cloutier 
did not personally receive any complaints about her appearance, her 
facial jewelry influenced Costco's public image and, in Costco's 
calculation, detracted from its professionalism.795 

 
The court opined that such a business determination is within Costco’s discretion, and 

"[e]ven assuming that the defendant’s justification for the grooming standards amounted 

                                                
 
793 Cloutier v. Costco Wholesale Corp., 390 F.3d 126, 137 (1st Cir. 2004).  The court noted that it 
was improper for the district court judge to use the settlement offer as a basis to find no liability as 
there could have been liability for the period up until Costco’s certified offer. 
794 Id. at 135 (quoting Draper v. U.S. Pipe & Foundry Co., 527 F.2d 515, 520 (6th Cir. 1975)). 
795 Id. 
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to nothing more than an appeal to customer preference, . . . it is not the law that 

customer preference is an insufficient justification as a matter of law."796 

 Cloutier is critical to the discussion of religious accommodation for its 

controversial conclusions that stand in opposition to EEOC policy.  The Commission has 

generally held that customer preference is not a legitimate reason to deviate from Title 

VII’s requirements.  This aversion to customer preference typically arises within the 

context of direct discrimination  (e.g., preference for female waitresses, no Muslim flight 

attendants, etc.) and not within the obligation to accommodate.  Second, the EEOC does 

not support the premise of hypothetical hardships and, similarly, it does not generally 

support findings of nonpecuniary hardships.  It is for these reasons that the EEOC 

determined that Costco committed prohibited religious discrimination by failing to 

accommodate Ms. Cloutier. 

 As cited above, the Cloutier court did not draw its legal conclusions from first 

impression; rather, the court built upon decades of past precedent — much of which in 

opposite of the EEOC.  Since employees must first exhaust the EEOC administrative 

process before filing a court action, and since federal agencies, cannot appeal from final 

                                                
 
796 Id. at 136 (quoting Sambo's of Georgia, Inc., 530 F. Supp. 86, 91 (N.D. Geo. 1981) (holding 
that exempting a Sikh job applicant whose religious practice required that he wear a beard from a 
restaurant's no-facial-hair policy would constitute undue hardship)).  In addition to grooming 
policies, the First Circuit noted judicial support for dress code policies: 
Courts considering Title VII religious discrimination claims have also upheld dress code policies 
that, like Costco's, are designed to appeal to customer preference or to promote a professional 
public image. E.g., Hussein v. The Waldorf-Astoria, 134 F. Supp. 2d 591, 599 (S.D.N.Y. 2001) 
("Some courts have found that clean-shavenness is a bona fide occupational qualification in 
certain businesses and, in those situations, as long as the employer's grooming requirement is 
not directed at religion, enforcing the policy is not an unlawful discriminatory practice."), aff'd, 31 
Fed. Appx. 740 (2d Cir. 2002) (unpublished).  
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EEOC determinations, one would expect the legal conflict to be resolved.  When Cloutier 

petitioned the Supreme Court for review, such an opportunity arose.  Unfortunately, the 

Court declined to clarify,797 which may indicate that they are not overly troubled by the 

lack of deference to the EEOC.  More strongly, it may mean that the Supreme Court is 

not troubled by arguing nonpecuniary and hypothetical hardships as an affirmative 

defenses to accommodation. 

 Cloutier has been used as a rallying case by many that support enhanced 

religious accommodation obligations.  Writing in support of WRFA passage, professor 

Lucille Ponte opines that, “[u]nder WRFA, Costco would be required to accommodate 

Cloutier since her piercings did not impact her core job requirements or her job 

performance.”798  She argues that considering hypothetical hardships is an abdication of 

the judicial fact-finding role to the employer’s conclusory statements,799 and relying upon 

customer preferences fails to protect minority faiths.800  Courts have also begun to 

wonder how protecting a business “image” may impact minority faiths, and they have 

raised concerns with Cloutier’s potential expansiveness.801 

 Though questioned, Cloutier is still controlling precedent within the First Circuit, 

and is highly persuasive in many more.  Though not sustained by a Supreme Court 
                                                
 
797 Certiorari denied by Cloutier v. Costco Wholesale Corp., 545 U.S. 1131 (2005) (Rehnquist, 
Stevens, O'Connor, Scalia, Kennedy, Souter, Thomas, Ginsburg, Breyer). 
798 Lucille M. Ponte, Cloutier v. Costco: The Church of Body Modification and Rising Legal 
Challenges to Body Art Work Rules as Religious Discrimination, 39 BUSINESS L. REV. 117, 141 
(2006). 
799 Id. at 137. 
800 Id. at 122, 139-40. 
801 See Brown v. F.L. Roberts & Co., Inc., 419 F.Supp. 2d 7 (D. Mass., 2006).  “An excessive 
protection of an employer’s ‘image’ predilection encourages an unfortunately (and unrealistically) 
homogeneous view of our richly varied nation.”  Id. at 19. 
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decision, the fact that review was denied indicates that a majority of the Justices were 

not overly troubled by the decision.  The Court has become even more business-friendly, 

and it may be even less inclined to review without a significant split in the circuits.  One 

could also argue, however, that the Court has become more religious, and the addition of 

Justice Alito may result in more religious accommodation decisions being reviewed.  

Nevertheless, there appears ample judicial support for the premise, contrary to the 

EEOC, that hypothetical harm is permissible to deny a proposed religious 

accommodation.  Additionally, such harm can be to the amorphous “business image” of 

the entity.  Both of these premises are either weakened or eliminated under a WRFA-like 

standard, which may then shift the agency’s focus from attempting to establish hardship 

significance to arguing unreasonableness. 

4.  Who is entitled to refuse? 

 One final scenario in which a reasonableness argument may be invoked is that of 

the case of employees refusing to perform duties deemed sufficiently attenuated from 

the objectionable act.  None of the previously proposed legislation has contained 

guidance as to the possibility of denying religious accommodation to those employees 

not required to directly participate in the objectionable act.  For example, consider the 

case of birth control pills and pharmacy employees — one employee must order the pills, 

another fills the prescription by applying a label and placing it in a bag, another rings up 

the sale — are all entitled to accommodation if their sincere religious beliefs prohibit the 
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use of birth control?802  As religion scholar Kent Greenawalt notes, “[t]here comes a point 

at which an individual's involvement is so remote, a right to refuse seems excessive.”803  

 Unfortunately for Greenawalt, none of the versions of WRFA would likely permit 

accommodation denial based upon attenuation.  If the employee sincerely believes that 

they are furthering a religiously prohibited act, then management would have to prove 

accommodating would pose a significant hardship.  For management, it is in a similar 

difficult position as the clerks example above.  On an individual basis, each employee 

could be accommodated without creating the requisite burden; however, accommodating 

all at once would create a significant hardship for the organization.  Once again, the 

question of who gets accommodated and who gets denied arises.  With the current de 

minimis burden standard, this challenge does not exist. 

 Fretwell Wilson also acknowledges this challenge when employees are refusing 

to perform assigned duties.  She provides the example of registering same-sex 

marriages — should exemptions only cover the clerk who assists with and processes the 

marriage paperwork, or should they cover those employees that hand out the blank 

forms and collect the fees?804  Fretwell Wilson sees a religious exemption clearly 

covering all of them, but that it becomes more challenging to discern after that.  She is 

willing to draw the line at the security officer who unlocks the clerk's office in the morning 

                                                
 
802 Hypothetical adapted from Kent Greenawalt, Refusals of Conscience: What Are They and 
When Should They be Accommodated?, 9 AVE MARIA L. REV. 47 (2010). 
803 Id. 
804 Robin Fretwell Wilson, The Calculus of Accommodation: Contraception, Abortion, Same-Sex 
marriage, and Other Clashes Between Religion and the State, 53 BOSTON COLLEGE L. REV. 1417, 
1466 (2012). 
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“because unlocking the building is not particular to facilitating same-sex marriages — the 

office must be unlocked to facilitate all of the office's other business throughout the 

day.”805  Unsurprisingly, religious advocacy organization Alliance Defending Freedom 

also shares an expansive view of what conduct is entitled to a religious exemption, citing 

that a nurse "assist[s] with the abortion [and therefore is entitled to protection] even if [he 

or she is] taking down [a] name, holding a patient's hand during the procedure, or 

walking them to the door."806  Since each individual employee request for 

accommodation may not generate a burden sufficient to deny accommodation, agencies 

may elect to challenge these requests based upon the unreasonableness of the totality 

of the requests or based upon the requestor’s duties being too far removed from the 

purported moral harm. 

5.  Adjudicatory Difficulty 

 This section has revealed numerous, novel legal questions that a WRFA-like 

statute would create.  WRFA proponents have testified that the courts, with their 

experience adjudicating the ADA, have ample guidance to decide these new religious 

accommodation challenges.  Some, as noted, have even argued that the number of 

cases will actually decrease, as more employees are accommodated and will not have to 

file challenges.  Though possible, such a prediction is likely false, as the heightened 

burdens may force management into denying requests on new grounds.  These new 

bases have not been thoroughly litigated and will challenge courts.  Errors in 

                                                
 
805 Id. 
806 Id. at 1468. 



 
 
 
 
 
 
 
 

307 
 
 

adjudication will have an even greater impact upon federal agencies because of their 

limited review rights.  In the federal sector, employees must first have their claim decided 

by the EEOC’s administrative process.  If the employee is not satisfied with the result, 

s/he can appeal the Commission’s final decision to the federal courts — agencies have 

no such right to review.807  The federal agency can only appeal an administrative judge’s 

decision to the full Commission.  If an administrative judge or the Commission made a 

legal interpretation error in the employee’s favor, the employee would not likely appeal 

the decision to a federal court where the agency could challenge the underlying finding.  

The agency’s inability to seek judicial review effectively insulates erroneous EEOC 

decisions, which has the potential to create bad precedent for future Commission 

adjudications. 

 The federal courts are not without experience adjudicating heightened 

accommodation requirements.  In 2000, in response to the Supreme Court overruling 

many aspects of RFRA, Congress passed the Religious Land Use and Institutionalized 

Persons Act (RLUIPA).808  Limiting the scope of coverage from RFRA, while maintaining 

its strict scrutiny test, RLUIPA provides that: 

[n]o government shall impose a substantial burden on the religious 
exercise of a person residing in or confined to an institution . . . unless the 
government demonstrates that imposition of the burden on that person-(1) 
is in furtherance of a compelling governmental interest; and (2) is the 

                                                
 
807 29 C.F.R. §1614.407. 
808 42 U.S.C. § 2000cc (2006).  For an excellent commentary on RLIUPA’s passage and the 
subsequent costs imposed upon prison administration , see Taylor G. Stout, The Costs of 
Religious Accommodation in Prisons, 96 VA. L. REV. 1201 (2010). 
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least restrictive means of furthering that compelling governmental 
interest.809 
 

The RLIUPA standard is quite similar to that of WRFA, with many WRFA supporters 

arguing that religion should be accommodated in the absence of an opposing compelling 

interest.  In the case of RLIUPA, this has resulted in courts having to determine when the 

requested accommodation sufficiently interferes with the prison’s penological interests.  

Since such determinations are not clear-cut, Fourth Circuit Judge Harvey Wilkinson 

bemoaned that, as a result of RLIUPA’s new standard: 

. . . federal judges "become the primary arbiters of what constitutes the 
best solution" to every religious accommodation problem.  Questions 
regarding meals, dress, hygiene, hair styles, and cell decor must now be 
addressed by federal courts, because all these things can bear upon 
religious observance. It will be the unusual activity indeed that cannot be 
connected to the religious tenets of some subset of the prison 
population.810 

 
Judge Wilkinson continued by noting how difficult it will be for prison administrators to 

evaluate each individual’s idiosyncratic interpretation of their religion.  Inmates may be 

sincere as to subtenet A of a traditional religious practice, yet insincere with respect to 

subtenets B and C.  Administrators will have to understand that they can only consider 

the sincerity of the belief and not its relative “truth” to what the administrator believes the 

religion requires.  According to Judge Wilkinson, an analysis this refined “will exceed 

anyone's knowledge or understanding of the infinite variety of religious observance, and 

                                                
 
809 42 U.S.C. § 2000cc-1(a)(1)-(2) (2006). 
810 Lovelace v. Lee, 472 F.3d 174, 215 (4th Cir. 2006) (Wilkinson, J., concurring in part and 
dissenting in part) (citations omitted). 
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it will drive prison administrators crazy.”811  As Judge Wilkinson forewarned, judicial 

review of RLIUPA accommodation determinations has not been infrequent.  On average, 

approximately seven federal court decisions are issued weekly on the limited scope of 

RLIUPA accommodations.812 In terms of docket management, the passage of a WRFA-

like accommodation standard would likely impose an even greater impact. 

 The recent decision in Nelson v. Jackson813 provides an excellent illustration of 

the many challenges raised by a heightened standard to accommodate.  In Nelson, 

prison officials believed that they met an obligation to accommodate a prisoner’s dietary 

restrictions by providing him for his Sabbath a re-packaged frozen Kosher meal that is 

pre-cooked and need only be re-heated in a microwave or conventional oven.814  The 

plaintiff alleged, however, that re-heating the meal in the microwave violated the rules of 

his Sabbath.  Rather than arguing an undue burden associated with providing a hot 

meal, which they would likely lose, the prison instead challenged the sincerity of the 

prisoner’s beliefs, and the inquiry quickly devolved from that of legal obligations into an 

analysis of preparing and consuming instant noodles. 

 Prison officials cited the plaintiff’s consumption of instant Ramen noodles on the 

Sabbath as proof that he was insincere as to both observing the Sabbath and to his 

commitment to keeping Kosher.  Nelson admitted that he uses a machine on the 

Sabbath to dispense hot water to heat his Ramen noodles — an act which prison 

                                                
 
811 Id. at 209. 
812 Weekly summaries of these decisions are available at the Religion Clause blog, 
http://religionclause.blogspot.com (last visited July 25, 2014).  
813 Nelson v. Jackson, 2014 U.S. Dist. LEXIS 5222 (S.D. Ohio, Jan. 15, 2014). 
814 Id. at 26. 
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officials contended was “no different than the act of dispensing microwaves to re-heat 

pre-cooked meals."815  Prison officials also argued that "there [i]s no consensus among 

Rabbis as to whether warming frozen kosher meals in a microwave on the Sabbath 

violates the tenets of the Jewish religion."816  Nelson denied that dispensing hot water is 

analogous to using a microwave because the hot water only involved turning a knob, but 

a microwave uses an “electrical flame” in contravention of Jewish tenets.817  There was 

no discussion as to how the water becomes hot.  The magistrate concluded that prison 

officials sufficiently raised a question as to plaintiff’s sincerity regarding Sabbath 

observance; therefore, summary judgment was not possible and a trial was required. 

 Ramen consumption not only brought plaintiff’s commitment to observing the 

Sabbath into question, but it also impeached his commitment to keeping Kosher.  In 

support of their challenge, prison officials quoted the Ramen noodle soup packaging 

warning that it was "manufactured in a facility that also processes shellfish and fish 

products[,]" thereby establishing that the product is not Kosher.818  Nelson countered by 

alleging that he ate only the "pasta section (not the flavoring packet) of the Ramen 

noodle."819  Once again, the magistrate found sufficient facts that, if true, would question 

Nelson’s sincerity.  Adjudicating this issue would also require a hearing. 

 This section has shown the difficulties that would arise from the imposition of a 

WRFA-like accommodation standard.  No longer would agencies assume the existence 

                                                
 
815 Id. at 12-13. 
816 Id. at 30. 
817 Id. at 15. 
818 Id. at 14. 
819 Id. at 15. 
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of sincere religious beliefs on behalf of the requester.  Such action will likely lead to a 

dramatic increase in litigation expense, even if the number of cases filed remains 

constant.  Fewer cases will be decided on summary judgment, requiring actual trials with 

increased witnesses and attorney expenses.  This will prolong resolution and create 

further workplace disruption.  Protracted litigation can foster antagonism that can 

manifest itself in retaliation, providing the employee with an additional (and likely 

stronger) cause of action.  The best outcome that an agency can hope for is to ultimately 

prevail, but at a significant expense.  The worst case for the agency would be a legally 

deficient adverse decision from the EEOC from which there is no avenue to seek review.  

Even worse would be the erroneous decision becoming precedent, and potentially 

subjecting all agencies to future erroneous findings of discrimination. 

b.  Constitutionality 

 The discussion of legislative exemptions earlier in this study raised the possibility 

of constitutional concerns.  This section seeks to specifically explain the challenges that 

WRFA-like legislation would present.  The discussion thus far has focused on the free-

exercise aspect of the First Amendment, but such attention invariably draws in 

Establishment Clause concerns.  Though Title VII and its religious accommodation 

requirements have survived constitutional challenges in the past, can an enhanced 

obligation to accommodate religious practice and belief still pass constitutional muster? 

 Establishment Clause challenges continue to be evaluated under the Supreme 

Court’s (in)famous three “tests” enunciated in Lemon v. Kurtzman.  In theory, to survive 

the Lemon test, the statute or practice "must have a secular legislative purpose; second, 
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its principal or primary effect must be one that neither advances nor inhibits religion; 

finally, the statute must not foster an excessive government entanglement with 

religion."820  The Lemon test is often reduced to the shorthand of considering whether the 

challenged law or practice has the purpose or effect of “endorsing” religion.  As the 

Blackmun Court explained in Allegheny,  “[w]hether the key word is ‘endorsement,’ 

‘favoritism,’ or ‘promotion,’  the essential principle remains the same.  The Establishment 

Clause, at the very least, prohibits government from appearing to take a position on 

questions of religious belief or from ‘making adherence to a religion relevant in any way 

to a person's standing in the political community.’”821  

 Arguably, the logic of the Lemon test rests upon solid footing.  It’s application to 

facts, however, has been long derided for its inconsistency.  As Justice Brennan noted in 

his dissent in an earlier Lemon test opinion, it appears that the Court “is willing to alter its 

analysis from Term to Term in order to suit its preferred results.”822  Justice Scalia has 

repeatedly railed against its application; noting in a 1993 concurrence that Lemon 

continues to "stal[k] our Establishment Clause jurisprudence" like "some ghoul in a late-

night horror movie that repeatedly sits up in its grave and shuffles abroad, after being 

repeatedly killed and buried."823   More recently, Scalia opined that, “[a]s bad as the 

Lemon test is, it is worse for the fact that, since its inception, its seemingly simple 

                                                
 
820 Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). 
821 Allegheny v. American Civil Liberties Union, Greater Pittsburgh Chapter, 492 U.S. 573, 593-94 
(1989) (quoting Lynch v. Donnelly, 465 U.S. 668, 687 (1984)(O'Connor, J., concurring)). 
822 Lynch v. Donnelly, 465 U.S. 668, n.4, 699 (1984) (Brennan, J., dissenting). 
823 Lamb's Chapel v. Center Moriches Union Free School Dist., 508 U.S. 384, 398 (1993) (Scalia, 
J., concurring in judgment). 
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mandates have been manipulated to fit whatever result the Court aimed to achieve.”824  

Justice Thomas launched the latest attack in a 2011 dissent when he declared that the 

Court’s jurisprudence “provides no principled basis by which a lower court could discern 

whether Lemon/endorsement, or some other test, should apply in Establishment Clause 

cases.”825 

 To substantiate his criticism, Justice Thomas proffers the Court’s decisions in 

McCreary County and Van Orden.  Though many critics of the Court’s jurisprudence cite 

Allegheny as proof of Lemon’s ineffectiveness (finding acceptable a creche on 

government property because it shared the space with Santa Claus and other holiday 

indicia), these two 2005 decisions are at the pinnacle of Establishment Clause 

confusion.  Both cases addressed instances of a government’s public display of the Ten 

Commandments, and both decisions were issued on the same day, but with differing 

outcomes.  McCreary County addressed the public display of the Ten Commandments in 

a county courthouse.  The Court stated that it applied the Lemon test; however, it 

provided no Lemon analysis while finding the display to be unconstitutional.826  Van 

Orden addressed the display of a Ten Commandments monument on the grounds of the 

state capitol.  The majority in Van Orden declined to even apply the Lemon test, and 

concluded that the monument was permissible.827  Both decisions resulted in multiple 

                                                
 
824 McCreary County v. American Civil Liberties Union of Ky., 545 U.S. 844, 900 (2005) (Scalia, 
J., dissenting). 
825 Utah Highway Patrol Association, Petitioner v. American Atheists, Inc., 132 S.Ct.12 
(2011)(Thomas, J., dissenting).   
826 McCreary County v. American Civil Liberties Union of Ky., 545 U.S. 844, 859-66 (2005). 
827 Van Orden v. Perry, 545 U.S. 677 (2005). 
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concurring and dissenting opinions, with Justice Breyer serving as the swing vote in 

both.828  Through he wrote the majority opinion in McCreary County finding a 

constitutional violation, Justice Breyer broke from that voting block in Van Orden when 

he found permissible the Decalogue monument.  In doing such, he did not join the 

plurality opinion, but instead concurred in judgment based upon a non-Lemon analysis.  

For Breyer, the key determinant is whether the challenged action will result in 

divisiveness.  He concludes that the purpose of the Religion Clauses is to ensure 

religious freedom and tolerance to fullest extent possible.  The Clauses “seek to avoid 

that divisiveness based upon religion that promotes social conflict, sapping the strength 

of government and religion alike.”829  As applied to the monument at issue, Justice 

Breyer explains: 

I rely less upon a literal application of any particular test than upon 
consideration of the basic purposes of the First Amendment's Religion 
Clauses themselves.  This display has stood apparently uncontested for 
nearly two generations.  That experience helps us understand that as a 
practical matter of degree this display is unlikely to prove divisive.  And 
this matter of degree is, I believe, critical in a borderline case such as this 
one.830  

 
Cases involving the government’s display of the Decalogue almost always result in a 

finding of unconstitutionality, so it was a change to see the analysis shift from an 

objective analysis to that of subjective perception and the effect on reasonable 

                                                
 
828  In his Van Orden concurrence, Justice Scalia once again comments on the arbitrary 
application of Lemon.  See Id. at 692, (SCALIA, J., concurring) ("I join the opinion of THE CHIEF 
JUSTICE because I think it accurately reflects our current Establishment Clause jurisprudence — 
or at least the Establishment Clause jurisprudence we currently apply some of the time").  
829 Van Orden v. Perry, 545 U.S. 677, 698 (2005) (Breyer, J., concurring) (citing Zelman v. 
Simmons-Harris, 536 U.S. 639 (2002) (Breyer, J., dissenting)). 
830 Id. at 703-04. 
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observers.  Justice Scalia rejected this approach in McCreary County, opining that it 

would be an “oddity” that "the legitimacy of a government action with a wholly secular 

effect would turn on the misperception of an imaginary observer.”831  Justice Thomas 

further challenges the Breyer approach in his Utah Highway Patrol dissent noting that: 

Such arbitrariness is the product of an Establishment Clause 
jurisprudence that does nothing to constrain judicial discretion, but instead 
asks, based on terms like "context" and "message," whether a 
hypothetical reasonable observer of a religious display could think that the 
government has made a law "respecting an establishment of religion."  
Whether a given court's hypothetical observer will be "any beholder (no 
matter how unknowledgeable), or the average  beholder, or . . . the 'ultra-
reasonable' beholder," is entirely unpredictable.832  

 
There is little dispute that the Establishment Clause jurisprudence concerning religious 

displays is in disarray.  Much of the perceived arbitrariness in the Court’s opinions likely 

results from an attempt to balance somewhat straightforward applications of law with the 

need to maintain public trust in the Court.  Privately, it is likely that Justice Breyer would 

agree with the dissent’s legal analysis finding an Establishment Clause violation in Van 

Orden.  It is also likely, however, that he feared the damage that would be done to the 

Court’s legitimacy if it was to require the removal of a monument that has been 

considered benign, or ignored, for several decades — in essence, following the legal 

maxim “honor the fiction, to avoid the friction.”  Such an approach can work well for lower 

courts, but not as well for the Nation’s highest court that is binding upon all others. 

                                                
 
831 McCreary County v. American Civil Liberties Union of Ky., 545 U.S. 844, 901 (2005) (Scalia, 
J., dissenting). 
832 Utah Highway Patrol Association, Petitioner v. American Atheists, Inc., 132 S.Ct.12, 19-20 
(2011)(Thomas, J., dissenting) (citations omitted).  
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 The Supreme Court’s Establishment Clause jurisprudence appears less arbitrary 

when addressing religious exemptions, though it is still far from clear.  As noted 

previously, the Court has not found that Title VII runs afoul of the Establishment Clause.  

In his dissenting opinion in Hardison, Justice Marshall believed that outlawing 

employment discrimination based upon religion has a valid secular purpose of ensuring 

equal employment opportunity to all groups.833  Preventing disparate treatment 

discrimination clearly has a secular purpose, but the affirmative obligation to 

accommodate religion presents a thornier issue because the religious employee is no 

longer seeking equal standing with co-workers; rather, the employee seeks preferential 

treatment.  Title VII’s prohibition against disparate treatment permits employees to 

perform their duties like any other employee, and the obligation to accommodate the 

disabled permits those employees to join the workplace.  Conversely, in many instances, 

religious accommodation results in employees refraining from performing assigned 

duties.  Privileging such inaction, based solely upon religious grounds while excluding all 

others, can easily cross the line into endorsement.  Justice Marshall recognized this in 

his Hardison dissent, and noted that “important constitutional questions would be posed 

by interpreting the law to compel employers (or fellow employees) to incur substantial 

costs to aid the religious observer.”834  Unfortunately, he declined to elaborate as to what 

would be considered “substantial”. 

                                                
 
833 Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 90, n. 4 (1977) (Marshall, J., dissenting). 
834 Id. at 90. 
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 The Establishment Clause was not at issue in Hardison, and challenges to 

legislative religious exemptions have only been addressed by the Supreme Court in 

three key cases — Caldor (1985),835 Amos (1987),836 and Cutter (2005).837  Unlike the 

religious display cases, which were often 5-4 decisions, Chief Justice Rehnquist’s 

dissenting opinion in Caldor was the only break from the majority in this triology.  Caldor 

and Amos, however, still resulted in several separate opinions with differing legal 

positions, concurring only in judgment.  Cutter, however, appears to have unified the 

Court, with all Justices joining Justice Ginsburg’s majority opinion.  Of these multiple 

opinions, Justice O’Connor’s influential concurrences in Caldor and Amos will be 

addressed before outlining the currently controlling jurisprudence of Cutter. 

 In Caldor, the Court was asked to address the constitutionality of a Connecticut 

law that permitted employees to not work on their observed Sabbath and prevented 

employers from dismissing employees for refusing to work on that day.  This law 

constituted an absolute exemption that did not consider the burden upon employers or 

third parties.  By commanding that the Sabbath automatically control over all secular 

interests, the Court found that the statute had the primary effect of impermissibly 

advancing religion.  In her concurrence, which was joined by Justice Marshall, Justice 

O’Connor felt it necessary to distinguish Title VII from the Connecticut statute.  She 

noted that: 

                                                
 
835 Estate of Thornton v. Caldor, Inc, 472 U.S. 703 (1985). 
836 Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483 
U.S. 327 (1987). 
837 Cutter v. Wilkinson, 544 U.S. 709 (2005). 
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Since Title VII calls for reasonable rather than absolute accommodation 
and extends that requirement to all religious beliefs and practices rather 
than protecting only the Sabbath observance, I believe an objective 
observer would perceive it as an anti-discrimination law rather than an 
endorsement of religion or a particular religious practice.838  

 
Once again, as did Justice Marshall, Justice O’Connor relies upon the limiting 

requirement of “reasonableness” to save Title VII from the fatal entanglement presented 

in Caldor.  Here, concurrence is written with the understanding that religious 

accommodations would not be extended if they ever constituted more than a de minimis 

burden.  Such incidental entanglement would not likely convey government 

endorsement, nor would it be coercive on non-believers.  It is clear from the O’Connor 

concurrence that the constitutionality of Title VII’s obligation to accommodation turns 

upon the limitations placed upon the employer.  If Justice O’Connor were to be asked 

about the burden-shifting accommodation scheme proposed by WRFA, she would likely 

have significant reservations as to its constitutionality. 

 At issue in Amos was whether it was permissible for Title VII to exempt religious 

organizations from its non-discrimination requirements.  A unanimous Court held that 

Title VII’s exemption did not violate the Establishment Clause, and it was permissible for 

a religious organization to terminate an employee for not sharing the same religious 

beliefs.  Though the exemption conveys special rights to religious organizations to 

discriminate, which appears violative of Lemon, the Court clarifies that to be forbidden 

                                                
 
838 Estate of Thornton v. Caldor, Inc, 472 U.S. 703, 712 (1985) (O’Connor, J., concurring). 
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under Lemon, “the government itself” must have advanced religion.839  For the majority, 

this was not the case in Amos because the government action (crafting an exemption for 

religious organizations) merely lifted a government imposed burden (Title VII’s anti-

discrimination requirement).  In essence, the Title VII exemption was justified under the 

color of a Free Exercise Clause obligation. 

 Though Justice O’Connor concurred in the judgment, she did not concur with the 

rationale proffered above.  In her concurrence, she is troubled by this apparently new 

standard that only prohibits active government advancement of religion, while permitting 

passive advancement — eviscerating the “effects” prong of the Lemon test.840  

Alternatively, she proposes that, any time the government acts to exempt religion from a 

generally applicable regulatory burden, such government action should be viewed as 

effectively advancing religion.  “The necessary second step,” according to O’Connor, “is 

to separate those benefits to religion that constitutionally accommodate the free exercise 

of religion from those that provide unjustifiable awards of assistance to religious 

organizations,” which is accomplished by determining whether the government’s purpose 

was to advance religion and whether the exemption conveys endorsement.841   Justice 

O’Connor found no violation in the case at hand because it was limited to non-profit 

organizations and she found that preserving organizational free association rights were a 

                                                
 
839 Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483 
U.S. 327, 337 (1987) (emphasis in original). 
840 Id. at 347 (O’Connor, J., concurring). 
841 Id. 
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relevant consideration in Amos that may not be present if dealing with a for-profit 

entity.842 

 Cutter v. Wilkerson was the last case in which the Court addressed religious 

exemptions.  In Cutter, the Court upheld the constitutionality of the Religious Land Use 

and Institutionalized Persons Act of 2000 (RLUIPA) that, in the case at hand, conferred 

special accommodations upon religious prisoners.  This was a reversal of the Sixth 

Circuit Court of Appeals, which had ruled that RLUIPA’s religious accommodation 

requirements impermissibly advanced religion by giving greater protection to religious 

rights than to other constitutional rights such as free speech and association.843  The 

Sixth Circuit feared that privileging religious belief may encourage prisoners to become 

religious to enjoy greater rights.844 

 Writing for the unanimous Court, Justice Ginsburg reiterated the Court’s prior 

conclusion that “‘there is room for play in the joints between the Free Exercise and 

Establishment Clauses, allowing the government to accommodate religion beyond free 

exercise requirements, without offense to the Establishment Clause.”845  She then brings 

forth the Caldor rationale finding that RLUIPA’s institutionalized-persons provision is 

                                                
 
842 Id. at 348-49 (O’Connor, J., concurring). 
843 Cutter v. Wilkinson, 544 U.S. 709, 718 (2005). 
844 Id.  The Court disposes of the coercion argument in a footnote, noting that few 
accommodations would likely be viewed attractive enough to engender such adoption of religious 
beliefs.  Id. at 721, n. 10. 
845 Id. at 713. 



 
 
 
 
 
 
 
 

321 
 
 

compatible with the Establishment Clause because it alleviates exceptional government-

created burdens on private religious exercise.846   

 RLUIPA prevents covered entities from burdening religious exercise unless such 

burden furthers a compelling governmental interest, and is done so by the least 

restrictive means.  This requirement is very similar to that proposed by WRFA, and it 

places a far greater obligation upon the covered entity than the current de minimis 

standard of Title VII.  When evaluating the constitutionality of statutes such as RLUIPA, it 

appears that the Court is requiring that the exemption lift a government-imposed burden 

to avoid impermissible endorsement.  In the case of WRFA, it is difficult to determine 

what exactly is that government burden.  It would not be an exemption from a specific 

statutory imposed obligation because it only impacts voluntary employment.  Possibly, 

the “burden” to be removed by WRFA (in the federal employee setting) is the statutory 

authority to affect an employee’s property interest in employment (i.e., discipline).  This 

places WRFA much closer to the Connecticut statute in Caldor; albeit with undue 

hardship provisions lacking in Caldor.  As such, WRFA would be on far more precarious 

constitutional grounds than RLUIPA. 

 Even if WRFA was found, like RLUIPA, to be constitutional on its face, there are 

likely significant challenges to the statute as applied.847  Justice Ginsburg noted that, in 

“[p]roperly applying RLUIPA, courts must take adequate account of the burdens a 

                                                
 
846 Id. at 720. 
847 For an overview of the potential Establishment Clause issues (pre-Cutter) of the proposed 
WRFAs from the 1990’s, see Gregory J. Gawlik, The Politics of Religion: “Reasonable 
Accommodations” and the Establishment Clause and Analysis of the Workplace Religious 
Freedom Act, 47 CLEV. ST. L. REV. 249 (1999). 
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requested accommodation may impose on nonbeneficiaries.”848  Furthermore, she 

explained that the facility would be free to resist accommodating religion if inmate 

requests became excessive, imposed unjustified burdens on other institutionalized 

persons, or jeopardized the effective functioning of an institution.849  Ginsburg notes that, 

in such situations, “adjudication in as-applied challenges would be in order.”850  Once 

again, the Court makes it clear that even a facially constitutional statute can still run afoul 

of the Establishment Clause by its application.  When these accommodations begin to 

exceed more than a de minimis burden on the organization, the prior conference of 

constitutionality is placed in jeopardy. 

 In the application of a WRFA, the Establishment Clause is not the sole 

constitutional hurdle to be overcome.  In many instances, including the primary examples 

in this study, accommodating the religious beliefs and practices of employees may 

violate the rights of third-parties, as guaranteed by the Equal Protection Clause of the 

Fourteenth Amendment.851  As an example, when a third-party seeking government 

services is shifted to another service provider due to the initial provider’s refusal to serve 

the client for religious reasons, an argument can be made that such action resulted in 
                                                
 
848 Id. (citing Estate of Thornton v. Caldor, Inc., 472 U.S. 703 (1985)). 
849 Id. at 726. 
850 Id. 
851 U.S. CONST. amend. XIV 
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws. 
Though specifically applicable to the states, it is read to include actions by the federal 
government as an implied Equal Protection Clause of the Fifth Amendment.  See Bolling v. 
Sharpe, 347 U.S. 497 (1954). 
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the denial of equal treatment under the law.  In such case, accommodating the 

government employee denies equal treatment to citizens it serves.  As the great jurist, 

Judge Learned Hand, noted: "The First Amendment . . . gives no one the right to insist 

that in pursuit of their own interests others must conform their conduct to his own 

religious necessities."852 

 An accommodation scheme that would force certain members of the public 

seeking government services to be turned away, or required to wait, until a replacement 

employee was made available, resembles the practice of “separate but equal” 

government servicing that was thought to have been abolished by the desegregation 

cases.  Arguably, a citizen seeking to register a same-sex marriage certificate being told 

by a clerk that they cannot be helped in the line from which they have waited, and that 

they must now wait in the line of another clerk, is indistinguishable from the prohibited 

practices of the past.  Suppose instead that, seeking to avoid members of the public 

from needlessly waiting in lines from which they will be turned away, the clerks placed 

signs at their windows clearly indicating “No Same-Sex Certificates Processed at this 

Window.”  How would this differ from the “Whites Only” signs of Jim Crow?  Similarly, 

what if an otherwise eligible same-sex couple sought marriage counseling through the 

Army’s Community Services only to have the first counselor terminate the session once 

they discovered it was a same-sex marriage, and that the only counselor willing to assist 

had a several week wait for appointments?  In all of these cases, the client ultimately 

receives the benefit being sought, and the benefit is assumed to be no different than that 
                                                
 
852 Otten v. Baltimore & Ohio R. Co., 205 F.2d 58, 61 (2nd Cir., 1953). 
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received by all others.  The Supreme Court ruled sixty years ago that, in the context of 

race, this dual-approach denied equal protection of the law. 

 Brown v. Board of Education853 was a consolidation of four separate class 

actions that challenged the practice of racial segregation in education.  Though the 

Court’s Plessy854 decision, upholding segregation in the transportation context, had been 

relied upon for decades to justify the widespread segregation, the Brown Court 

sidestepped their past precedent, and instead rested their decision primarily on the 

findings of social scientists.  The Brown Court neither overruled Plessy, nor found 

segregation unconstitutional; rather, it concluded that segregation had no place in 

education.  Relying upon the social science research, the Court concluded that to 

“separate [students] from others of similar age and qualifications solely because of their 

race generates a feeling of inferiority as to their status in the community that may affect 

their hearts and minds in a way unlikely ever to be undone.”855  According to the Court, 

when such segregation is conducted with the sanction of law, its impact is even greater 

because it is the government establishing a citizenship hierarchy.856  Though Brown was 

limited in applicability to the education arena, several lower court decisions interpreted 

the decision to apply more broadly, and struck down government-endorsed segregation 

in numerous settings.  These decisions were subsequently sustained by the Court in per 

curiam decisions citing Brown. 

                                                
 
853 347 U.S. 483 (1954) 
854 Plessy v. Ferguson, 163 U.S. 537 (1896). 
855 Brown v. Board of Education, 347 U.S. 483, 494 (1954). 
856 Id. 
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 Echoes of Brown resonate today as the Court once again grapples with citizen 

equality.  In striking down the Defense Of Marriage Act (DOMA), Justice Kennedy 

concluded that DOMA intended “to impose a disadvantage, a separate status, and so a 

stigma upon all who enter into same-sex marriages.”857  Kennedy further noted that 

DOMA's principal purpose was to impose inequality and “not for other reasons like 

governmental efficiency.”858  According to the Court, this differentiation “demeans the 

couple, whose moral and sexual choices the Constitution protects.”859  Alhough the 

impermissible government action at issue in Windsor, and previously in Brown and its 

progeny, involved de jure disparate treatment, de facto disparate impact resulting from 

government mandated religious accommodations may be no less actionable. 

 The Supreme Court’s Bivens decision established that a citizen suffering a 

compensable injury to a constitutionally protected interest could seek redress (i.e., 

monetary damages) through a private cause of action against the responsible 

government actors.860  Mr. Bivens was found to have had his Fourth Amendment 

guarantee against “unreasonable searches and seizures” violated when federal agents 

arrested and searched him without probable cause.  The resulting humiliation, 

                                                
 
857 United States v. Windsor, 133 S. Ct. 2675, 2693 (2013). 
858 Id. at 2694. 
859 Id. (citing Lawrence v. Texas, 539 U.S. 558 (2003)). 
860 Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971) (addressing whether a 
cause of action and a damages remedy can also be implied directly under the Constitution when 
the Due Process Clause of the Fourteenth Amendment is violated). For discussion of the ancillary 
cause of action when the federal government, rather than the state, is the actor, see Davis v. 
Passman, 442 U.S. 228, 234 (1979) (noting that “[t]he Fifth Amendment provides that ‘[no] person 
shall be . . . deprived of life, liberty, or property, without due process of law . . . .’ In numerous 
decisions, this Court ‘has held that the Due Process Clause of the Fifth Amendment forbids the 
Federal Government to deny equal protection of the laws.’). 
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embarrassment, and mental suffering was found to be compensable, as there were no 

other available remedies for the constitutional violation.861 

 The above examples of religious accommodations resulting in delayed servicing 

would be characterized as violations of the Equal Protection Clause of the Fifth (against 

federal actors) or Fourteenth Amendment (against state actors) in a Bivens suit for 

damages.  Equal protection challenges were commonly associated with discrimination 

based upon membership in a suspect class (race, national origin, and religion).  In these 

instances, the disparate treatment or impact receives the Court’s strictest scrutiny, and 

the government action typically fails.  Unequal treatment, however, does not have to be 

based upon membership in a suspect class to be actionable.  The Court has allowed 

plaintiffs to proceed based upon membership in a “class of one” in which the claimant 

alleges that they have been “treated differently from others similarly situated and that 

there is no rational basis for the difference in treatment.”862  The Olech Court noted that 

the Equal Protection Clause guarantees against intentional and arbitrary discrimination, 

“whether occasioned by express terms of a statute or by its improper execution through 

duly constituted agents.”863  Reiterating Olech, the Engquist Court noted  that “[w]hen 

those who appear similarly situated are nevertheless treated differently, the Equal 

Protection Clause requires at least a rational reason for the difference, to ensure that all 

                                                
 
861 28 U.S.C. § 1331 confers upon federal courts what is commonly referred to as federal 
question jurisdiction for “all civil actions arising under the Constitution, laws, or treaties of the 
United States.” Section 1331 also confers jurisdiction in actions authorized by 42 U.S.C. § 1983 
(actions arising from state actors). It is generally available in suits against the federal government 
and its agencies and in actions against federal officers and employees. 
862 Village of Willowbrook v. Olech, 528 U.S. 562, 564 (2000). 
863 Id. (citations omitted). 
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persons subject to legislation or regulation are indeed being ‘treated alike, under like 

circumstances and conditions.’”864   

 To defeat an Equal Protection challenge resulting from the sample religious 

accommodations described in this section, the government would have to establish a 

rational basis for the employee’s non-service.  The government would likely argue that 

the accommodation was congressionally mandated through WRFA-like legislation, and 

that the agency would be subject to an employee challenge if the accommodation was 

denied.  The inquiry would then shift to the governing legislation to determine if it had a 

rational basis.  Though the subject legislation would raise significant Establishment 

Clause concerns, as explained above, the legislation’s purpose in furthering the 

employee’s First Amendment right to religious free exercise would likely satisfy the 

rational basis test.  Where it becomes vulnerable is in the application — the claimant 

could argue that, once the accommodation resulted in a deprivation of citizen rights, it 

created an undue hardship and should not have been permitted.  As proposed, however, 

the previous versions of WRFA did not define “undue hardship” to include such an 

exception.  The government would effectively be caught between the Scylla and 

Charybdis.  

 With regard to those religious accommodations that impact services to citizens 

based upon their sexual orientation, the government’s burden to defend such 

accommodations may be more difficult.  The Court has held that gender, though not a 

suspect class deserving strict scrutiny, nonetheless deserves a heightened level scrutiny 
                                                
 
864 Engquist v. Oregon Dep’t of Agriculture, 553 U.S. 591, 602 (2008) (citations omitted). 
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above rational basis, which has been deemed “intermediate scrutiny.”865  Courts are 

increasingly recognizing sexual orientation claims to be synonymous with those based 

upon gender.  The Supreme Court has yet to recognize the heightened scrutiny for these 

claims; however, the lower court in Windsor did make such a finding,866 and Justice 

Kennedy’s opinion finding a constitutional violation did not challenge (nor did it endorse) 

that level of scrutiny.  Faced with intermediate scrutiny, the government would have 

substantial difficulty defending religious accommodations that result in unequal treatment 

based upon sexual orientation.  As constitutional scholars Ira Lupo and Robert Tuttle 

note, it is “very difficult to see how one can square such a duty with a right, religion-

based or otherwise, to refuse to provide public services to a particular class of 

individuals.”867 Government officers have duties of equal respect to all citizens. 

c.  Dignitary Harm 

 The previous section focused upon the impact of a heightened obligation to 

accommodate religious belief within the context of the agency/employee relationship.  

The intent of this section is to illustrate the potentially significant harm to third-parties 

                                                
 
865 Davis v. Passman, 442 U.S. 228, 234-35 (1979)  “To withstand scrutiny under the equal 
protection component of the Fifth Amendment's Due Process Clause, classifications by gender 
must serve important governmental objectives and must be substantially related to achievement 
of those objectives.” (internal quotations and citations omitted). 
866 Windsor v. United States, 699 F.3d 169 (2nd Cir. 2012) Nevertheless, immutability and 
political power are indicative, and we consider them here. In this case, all four factors justify 
heightened scrutiny: A) homosexuals as a group have historically endured persecution and 
discrimination; B) homosexuality has no relation to aptitude or ability to contribute to society; C) 
homosexuals are a discernible group with non-obvious distinguishing characteristics, especially in 
the subset of those who enter same-sex marriages; and D) the class remains a politically 
weakened minority.  Id. at 181-82. 
867 Ira C. Lupu and Robert W. Tuttle, Same-Sex Family Equality And Religious Freedom, 5 Nw. J. 
L. & SOC. POL'Y. 274, 294 (2010). 
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that could result from a WRFA-like standard, specifically that of dignitary harm.  Whereas 

the prior section addressed WRFA’s challenges to administrative efficiency, the 

possibility of third-party harm threatens administrative legitimacy.  To illustrate this 

assertion, the study will return to the crucial case of the clerks refusing to register same-

sex marriages.  In the Slater case discussed previously, the judge concluded that: “So 

long as the registration is processed in a timely fashion, the registrants have suffered no 

injury.  There is no reason to even inform them of Ms. Slater's religious views or the 

County's accommodation of those beliefs.”868  Can that be true?  Upon reaching the 

clerk’s window, if a same-sex couple is told that they will have to be assisted by a 

different clerk, is it not reasonable to believe that they would inquire why?  Is there really 

no harm due to delayed service based upon one’s sexual orientation?  Or is the harm 

subordinate to the potential harm to employee if forced to perform against their religious 

beliefs?  There is a meaningful body of literature favoring employee interests, while third-

party harm remains a fairly underdeveloped concept. 

 Professors Ira Lupu and Robert Tuttle have written extensively on third-party 

harm and religious free expression, noting that, “[w]hen a same-sex couple is denied 

service, the couple must absorb the full burden of such a denial—measured in the time 

and other expense incurred in locating a willing provider, along with the dignitary harm of 

being refused access to services that are otherwise available to the public.”869  From the 

Canadian civil service perspective, scholars Bruce MacDougall and Donn Short similarly 
                                                
 
868 Slater v. Douglas County, 743 F. Supp. 2d 1188, 1195 (D.Or. 2010). 
869 Ira C. Lupu and Robert W. Tuttle, Same-Sex Family Equality And Religious Freedom, 5 Nw. J. 
L. & SOC. POL'Y. 274, 290 (2010). 
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noted that the impact of being sent elsewhere to obtain a constitutionally or statutorily-

guaranteed service cannot be minimized, and that experiencing “even one such refusal 

of service constitutes significant substantive (and even formal) inequality.”870  In such 

instances, the authors note that it is not the duty of a member of the public to 

accommodate a person acting for the government; rather it is the person acting on 

behalf of the government who must make the accommodation for the public whom he or 

she serves.”871  This initial dignitary harm is best described by current EEOC 

Commissioner and former Georgetown law professor, Chai Feldblum, who explains that: 

If I am denied a job, an apartment, a room at a hotel, a table at a 
restaurant, or a procedure by a doctor because I am a lesbian, that is a 
deep, intense, and tangible hurt.  That hurt is not alleviated because I 
might be able to go down the street and get a job, an apartment, a hotel 
room, a restaurant table, or a medical procedure from someone else.  The 
assault on my dignity and my sense of safety in the world occurs when 
the initial denial happens.  That assault is not mitigated by the fact that 
others might not treat me in the same way.872 
 

Returning to Slater, even if the citizen receives “timely service”, knowing the delay was 

due to their sexual orientation creates actual dignitary harm.  It is this dignitary harm that 

will be subject of this section. 

 The importance of dignity is based upon the foundational Kantian concept that all 

humans are autonomous beings with intrinsic self-worth independent of their abilities and 

                                                
 
870 Bruce MacDougall and Donn Short, Religion-based Claims for Impinging on Queer 
Citizenship, 33 DALHOUSIE L. J. 133, 156 (2010). 
871 Id. at 150. 
872 Chai R. Feldblum, Moral Conflict and Conflicting Liberties, in SAME-SEX MARRIAGE AND 
RELIGIOUS LIBERTY 123, 152-53 (Douglas Laycock, Anthony R. Picarello, Jr., and Robin Fretwell 
Wilson, eds., 2008). 
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accomplishments.873  This essential dignity means that humans should be treated as 

ends rather than means.  This perspective is incorporated in the Universal Declaration of 

Human Rights, which is based upon the premise that: “All human beings are born free 

and equal in dignity and rights.”874  As UK law professor Lucy Vickers explains, “dignity 

inherently encompasses the concept of equality, as humans are equal in their humanity 

and moral worth.”875  This is based upon Dworkin’s argument that, by virtue of being 

human, all people share a fundamental right to equal concern and respect.876  

 Much of the Supreme Court’s noteworthy Equal Protection jurisprudence 

espouses the Kantian/Dworkin concept of dignity.  In eradicating racial discrimination in 

public accommodations, the Heart of Atlanta Motel Court cited “the deprivation of 

personal dignity that surely accompanies denials of equal access to public 

establishments.”877  The Court then extended that reasoning in Roberts v. Jaycees  to 

eradicate gender discrimination in public accommodations.878  Most recently, dignitary 

harm was cited by the Court in its decision overturning the Defense Of Marriage Act 

(DOMA).  According to Justice Kennedy, DOMA “demeans the couple, whose moral and 

                                                
 
873 See generally H.J. Paton, The Moral Law: Kant’s Groundwork of the Metaphysics of Morals 
(2005). 
874 Article 1, available at http://www.un.org/en/documents/udhr/ (last visited July 26, 2014).  See 
also Lucy Vickers, Promoting equality or fostering resentment? The public sector equality duty 
and religion and belief, 31 LEGAL STUDIES 135,148 (2011) (noting that dignity also features in the 
preamble to the United Nations Charter and the preambles of the International Covenant on Civil 
and Political Rights and the International Covenant on Economic, Social and Cultural Rights). 
875 Lucy Vickers, Promoting equality or fostering resentment? The public sector equality duty and 
religion and belief, 31 LEGAL STUDIES 135,148 (2011). 
876 Id.  (citing RONALD DWORKIN, TAKING RIGHTS SERIOUSLY (1977); RONALD DWORKIN, A MATTER OF 
PRINCIPLE (1985)). 
877 Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 250 (1964). 
878 Roberts v. United States Jaycees, 468 U.S. 609, 625 (1984). 
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sexual choices the Constitution protects, and whose relationship the State has sought to 

dignify.  And it humiliates tens of thousands of children now being raised by same-sex 

couples.879  Though indicating that heightened scrutiny may be appropriate when 

reviewing actions based upon sexual orientation, the Court had no need to decide that 

issue because it concluded that DOMA even failed to establish a rational basis for its 

enactment, noting that “no legitimate purpose overcomes the purpose and effect [of 

DOMA] to disparage and to injure those whom the State, by its marriage laws, sought to 

protect in personhood and dignity.880  Dignitary harm resulting from class membership 

clearly raises constitutional concerns. 

 In the case of religious accommodation, is the possible dignitary harm an 

acceptable cost to ensuring religious free exercise?  Kent Greenawalt is not so sure, as 

he describes in the following hypothetical: 

Mary hands her prescription to the objector. He announces, "I'm sorry I 
don't aid anyone who is engaging in birth control, but I'll hand your 
prescription to my colleague."  Especially in a small town, such an 
interchange, overheard by others, could be highly embarrassing for Mary. 
I am inclined to think that a right of conscience should not be vindicated 
when the result would be acute embarrassment for the person seeking 
health care.881  
 

This perspective is not shared by many of WRFA’s proponents.  While Laycock 

acknowledges that same-sex couples are forced to experience the insult, and the 

pointed reminder that some fellow citizens vehemently disapprove of what they are 

                                                
 
879 U.S. v. Windsor, 133 S. Ct. 2675, 2694 (2013) (citations omitted). 
880 Id. at 2696. 
881 Kent Greenawalt, Refusals of Conscience: What Are They and When Should They be 
Accommodated?, 9 AVE MARIA L. REV. 47, 58 (2010). 
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doing, he minimizes any dignitary harm inflicted by a WRFA accommodation by noting 

that same-sex couples are already aware of the disapproval, “and the American 

commitment to freedom of speech ensures that they will be reminded of it from time to 

time."882  Laycock essentially argues that the dignitary harm will still occur irrespective of 

whether the accommodation is granted; therefore, preserving religious free exercise 

should be the greater priority.  Even if one agreed with Laycock’s “marginal harm” 

theory, an argument could still be made that disapproval exhibited by private citizens is 

not equivalent to the harm inflicted when one experiences the same negative attitudes 

from their government.  This study argues that such perceived governmental 

disapproval, resulting from the religious accommodation of public employees, 

detrimentally impacts the bureaucratic legitimacy.  The following section addresses this 

interaction in more detail. 

d.  Legitimacy 

 As the previous sections have illustrated, there are substantial hurdles to 

implementing a heightened obligation to accommodate an employee’s religious beliefs 

and practices.  The greatest challenge identified by this study, and the subject of this 

section, is the threat to administrative legitimacy.  This is not to imply that the legal and 

administrative costs are insignificant, but, rather, that the potential erosion of public 

confidence in their government poses the ultimate challenge to effective administration.  

As Publius noted in Federalist 27, “it may be laid down as a general rule that [public] 

                                                
 
882 SAME-SEX MARRIAGE AND RELIGIOUS LIBERTY 198 (Douglas Laycock, Anthony R. Picarello, Jr., 
and Robin Fretwell Wilson, eds., 2008). 
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confidence in and obedience to a government will commonly be proportioned to the 

goodness or badness of its administration.”883  Though having religiously expressive 

administrations may, in some instances, buttress legitimacy, this section argues that the 

potential harm exceeds the potential benefits and, therefore, militates against adoption of 

a heightened burden to accommodate. 

 Leading law and society scholar, Tom Tyler, has written extensively on the 

foundations of administrative legitimacy.884  He and Jason Sunshine define legitimacy as 

“a property of an authority or institution that leads people to feel that that authority or 

institution is entitled to be deferred to and obeyed. It represents an ‘acceptance by 

people of the need to bring their behavior into line with the dictates of an external 

authority.’”885  The authors explain that this feeling of obligation derives from more than 

just a fear of punishment or possibility for reward; rather, it also results from one’s 

perceived role in relationship to a just government.886  This view builds upon the work of 

Weber in that legitimacy reflects a social value orientation toward authority and 

institutions — i.e., a normative, moral, or ethical feeling of responsibility to defer.887  Tyler 

                                                
 
883 THE FEDERALIST NO. 27 (Alexander Hamilton) (The Idea of Restraining the Legislative Authority 
in Regard to the Common Defense Considered, originally published December 25, 1787). 
884 For a summary of much of his scholarship, see TOM R. TYLER, WHY PEOPLE OBEY THE LAW 
(2006). 
885 Jason Sunshine & Tom R. Tyler, The Role of Procedural Justice and Legitimacy in Shaping 
Public Support for Policing, 37 L. & SOCIETY REV. 513, 514 (2003) (internal citation omitted). 
886 Id. 
887 Id. 
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has proven empirically that this obligation to defer is distinct from motivations based 

upon a fear of punishment for breaking the law.888 

 Sunshine and Tyler illustrate their conception of legitimacy within the context of 

policing.  They find that the public’s acceptance of police action is determined by two 

perspectives — instrumental and procedural.  The instrumental perspective of legitimacy 

within the policing context is formed by: “(1) creating credible sanctioning threats for 

those who break rules (risk), (2) effectively controlling crime and criminal behavior 

(performance), and (3) fairly distributing police services across people and communities 

(distributive fairness).”889  This perspective of legitimacy is outcome-centric, focusing 

upon what was achieved by the police action.  Though outcomes are a relevant 

determinant of legitimacy, Tyler, et al., have consistently found that the key determinant 

of legitimacy is actually the public’s perception of procedural fairness.890  More recently, 

Professor Gregg Van Ryzin conducted a cross-national study and found that  “public 

perceptions of the trustworthiness of civil servants depend—not just on the extent to 

which government succeeds at delivering outcomes to citizens—but on getting the 

process right by treating people fairly, avoiding favoritism, and containing corruption.”891  

In fact, Van Ryzin found that the effect of process on trust in several instances was 

several times larger than the effect of outcomes on trust.892 

                                                
 
888 Id. at 517. 
889 Id. at 514. 
890 Id. at 536. 
891 Gregg G. Van Ryzin, Outcomes, Process, and Trust of Civil Servants, 21 J. PUB. ADMIN. RES. 
& THEORY 745, 755 (2011). 
892 Id. 
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 Procedural justice in the context above refers to how government officials make 

decisions and exercise their authority.  Van Ryzin explains that procedural justice is 

comprised of four components – fairness (including the lack of bias or favoritism), equity 

(in the sense of distributing public benefits evenly or according to true needs), respect 

(including courtesy and responsiveness to citizens), and honesty (in the sense of an 

open, truthful process and a lack of corruption).893  Returning to the public safety 

example, Sunshine and Taylor note that police action meeting the requisites for 

procedural justice will be met with cooperation, even when the outcome is adverse to 

citizen (e.g., traffic ticket).894  Conversely, “unfairness in the exercise of authority will lead 

to alienation, defiance, and noncooperation.”895 

 As Tyler notes, maintaining administrative legitimacy is critical because it 

“provides a “reservoir of support” for institutions and authorities that shapes reactions to 

their policies.896  This reservoir, according to Tyler, “is of particular value during times of 

crisis or decline, when it is difficult to influence people by appealing to their immediate 

self-interest, and when there are risks concerning whether they will receive the long-term 

gains usually associated with continued loyalty to the group.”897  Van Ryzin believes that 

without such a reservoir of support, “administrative agencies may not be able to count on 

citizens to follow rules, cooperate in the provision of collective goods, and respond 

                                                
 
893 Id. at 747. 
894 Jason Sunshine & Tom R. Tyler, The Role of Procedural Justice and Legitimacy in Shaping 
Public Support for Policing, 37 L. & SOCIETY REV. 513, 514 (2003). 
895 Id. 
896 Tom R. Tyler, Psychological Perspectives on Legitimacy and Legitimation, 57 ANNU. REV. 
PSYCHOL. 375, 381 (2006)(internal citation omitted). 
897 Id. 
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appropriately in emergencies. Indeed, it can be argued that trust of civil servants is an 

essential component to the coproduction that characterizes many government 

services.”898 

 The importance of the “reservoir of support”, and the impact of procedural justice 

as a determinant, will only continue to grow.  Civil servant discretion in the performance 

of their duties continues to rapidly expand within modern administration.  With the ever 

increasing complexity of government programs, there can no longer be comprehensive 

sets of rules, procedures, or definitions to cover all situations that an administrator may 

encounter.  Civli servant discretion will be required, and this discretion implicates 

procedural fairness.  A “reservoir of support” will be vital if the public is to defer to these 

discretionary determinations. 

 Such critical public deference may be compromised by agency compliance with a 

heightened religious accommodation requirement.  Returning to the crucial case of the 

clerks refusing to assist same-sex couples, religious accommodation in such an instance 

could contravene three of the four procedural justice components by impeding fairness, 

equity, and respect.  Within the context of legitimacy, the dignitary harm described 

previously can be recast as an outcome of impaired procedural justice.  It is the clerk’s 

denial of respectful, equal treatment that has inflicted the harm, and such dignitary harm 

will generally result in diminished administrative legitimacy. 

                                                
 
898 Gregg G. Van Ryzin, Outcomes, Process, and Trust of Civil Servants, 21 J. PUB. ADMIN. RES. 
& THEORY 745, 746 (2011). 
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 Proponents of a heightened religious accommodation obligation would likely 

argue that detrimental impact upon administrative legitimacy is minimal and infrequent.  

As WRFA-supporters have argued, same-sex couples are a “Blue-State” phenomena 

and not likely to encounter resistance in seeking services.  Additionally, they represent a 

small fraction of the citizenry, and their individual disenchantment with their government 

will not affect the public’s overall acceptance of government action.  First, it is clear that 

the prevalence of religious accommodation requests will greatly expand as same-sex 

marriage is rapidly spreading throughout “Red-States” by judicial decree.  Religious 

rights of employees will increasingly conflict with the rights of the public seeking 

government services.  Under the current religious accommodation framework, this 

conflict can be mitigated and averted in ways that will preserve legitimacy.  A heightened 

obligation will escalate this conflict to levels that may significantly impair how the general 

public, and not just the limited population of those incurring the dignitary harm, views its 

government. 

 This wider-scale harm to legitimacy is actually foreshadowed by arguments made 

by WRFA proponents to refute arguments that, to avoid performing assigned duties, 

employees will falsely allege a need for religious accommodation.  Writing in the context 

of business owners refusing to serve same-sex couples, Fretwell Wilson argues that 

religious objectors will not get a “free pass” for objecting, and that they will likely pay a 

cost in the market for their actions.899  She notes that accommodating religious belief to 

                                                
 
899 Robin Fretwell Wilson, The Calculus of Accommodation: Contraception, Abortion, Same-Sex 
Marriage, and Other Clashes Between Religion and the State, 53 B.C. L. REV. 1417, 1489 (2012). 
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not assist or further same-sex relationships is often met with stigma from one's 

employer, coworkers, or community.900   The stigma attaches, and litigation often 

ensues, even when the recusal results from a statutory guaranteed right.  As an 

example, Fretwell Wilson cites the story of a bridal salon owner that allegedly refused to 

assist a lesbian with a wedding gown.  She noted that “the story went viral, and 

precipitated an onslaught of comments on the store's Facebook profile condemning the 

alleged discrimination.”901  One can safely assume that these instances of social stigma 

were not solely from the LGBT community, and that there was likely a significant 

heterosexual population offended by the actions, whether legislatively permitted or not.  

The same could be argued within the context of government services.  As news likely 

spreads of the clerk refusing service, and the need to find alternative provider, there will 

likely be public disapproval that crosses sexual orientations.  Within the previous 

evaluation of the crucial case of the clerks refusing to assist same-sex couples, the 

Town of Ledyard example was cited.  This was an instance of a small, local issue 

making national news, and subsequently becoming a local election issue.  Refusing to 

serve that lesbian couple changed how many of Ledyard’s citizens, irrespective of sexual 

orientation, viewed their local government.  The question is, in which direction? 

 An argument can be made that the public’s reaction to civil servant recusal in the 

above example is actually legitimacy-affirming in the wider context, as citizens will 

appreciate their government respecting the religious beliefs of its employees.  Such an 

                                                
 
900 Id. at 1454. 
901 Id. at 1488. 
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argument builds upon Pitkin’s premise that passive representation can lead to symbolic 

representation, in which the mere presence of subgroup members can change the 

behavior of citizens and their perception of government legitimacy.902  In extending 

Pitkin’s research based upon immutable characteristics, authors Daniel Gade and Vicky 

Wilkins conclude that passive representation based upon adult-acquired characteristics 

can also translate into symbolic representation, “where representation may change the 

attitudes and behaviors of the represented client without any action taken by the 

bureaucrat.”903   

 Gade and Wilkins examined the effects of passive representation from the 

client’s perspective to discover “whether clients of an agency believe they receive better 

treatment and are more satisfied when a bureaucrat who shares their identity is 

present.”904  Using prior military service as the subgroup for representation, their findings 

revealed that clients of the U.S. Department of Veterans Affairs vocational rehabilitation 

system perceived substantial positive differences in the behaviors of their counselor and 

they reported significantly higher levels of overall satisfaction with the program when 

their counselor was also a military veteran.905  The authors cite consistent findings within 

the counseling literature, such as when alcoholics prefer to have counselors who are 

                                                
 
902 See generally, HANNA PITKIN, THE CONCEPT OF REPRESENTATION (1967). 
903 Daniel M. Gade & Vicky M. Wilkins, Where Did You Serve? Veteran Identity, Representative 
Bureaucracy, and Vocational Rehabilitation, 23 J. PUB. ADMIN. RES. & THEORY 267 (2013) 
(citations omitted). 
904 Id. at 285. 
905 Id. at 283. 
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themselves recovering alcoholics.906  Conceivably, passive representation as a religious 

or Christian employee could transmute into symbolic representation in relation to the 

religious or narrower Christian subgroups in the public. 

 Similar to the effects of symbolic representation upon the relevant subgroups, the 

D.C. Court of Appeals has noted that public confidence in government institutions is 

strengthened when a decision-maker disqualifies himself on account of an insuperable 

bias.907  In Haring, the plaintiff was an Internal Revenue Service employee responsible 

for evaluating whether applicants qualified for tax exempt status.  In the course of 

performing this duty, Mr. Haring encountered groups with missions to which he objected 

on religious grounds.  Consequently, he requested that he be permitted to disqualify 

himself and have the matter reassigned to another reviewer whenever there was a 

conflict between his beliefs and what the law required him to decide.908  The IRS denied 

the accommodation, without analysis, because it alleged that recusals would weaken 

public trust.  The court’s decision indicates that religious recusals are not detrimental to 

legitimacy as a matter of law, and one must consider the possible positive implications 

from such.  Professor Stephen Carter has written extensively on religious free 

expression and he, too, sees benefits to administrative legitimacy from religious recusal.  

For Carter, recusal is akin to dissent, and he postulates that “the justice of a state is not 

                                                
 
906 Id. at 285 (citing Paul E. Priester, Razia Azen, Suzette Speight, and Elizabeth M. Vera, The 
Impact of Counselor Recovery Status Similarity on Perceptions of Attractiveness With Members 
of Alcoholics Anonymous: An Exception to the Repulsion Hypothesis, 51 REHABILITATION 
COUNSELING BULL. 14 (2007). 
907 Haring v. Blumenthal, 471 F. Supp. 1172, 1183 (D. D.C. 1979). 
908 Id. 
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measured merely by its authority’s tolerance for dissent, but also by the dissenters’ 

tolerance for authority.”909  Carter proposes rereading the Declaration of Independence 

“in a way that places dissent rather than consent at the center of the question of the 

legitimacy of democratic government.”910  By tolerating dissent, or recusal, the “reservoir 

of support” becomes deeper.  Carter notes that “what matters most in securing 

legitimacy is how the state treats us.”911 

 Carter’s final point about securing legitimacy returns this section to the question 

posed above — would a heightened accommodation of religiously motivated recusals be 

positive or detrimental to administrative legitimacy?  An argument has been made that 

recognition of religious employees may be beneficial with how the public at-large views 

its government.  Conversely, there is an argument that the dignitary harm inflicted is too 

great to tolerate.  This study argues that the interests of the public as citizens 

supersedes the liberty interests of the government employee.  Volokh best illustrates this 

dichotomy by noting that: 

[I]n some of the cases, some of the public's concerns may in theory be 
palliated by making clear that the conduct is religiously motivated, that the 
employee promises to do his duty outside the zone of the exemption, and 
that the employee's managers will oversee the employee carefully to 
make sure that happens.  If the police chief says, "Yes, out of respect for 
people's religions, the law requires us to accommodate this police officer's 
religious objections, but he promises to set his religion aside-as all of us 
promise to set our prejudices aside-when doing the rest of his job," some 
members of the public may accept this.  Likewise, if the drug rehabilitation 
counselor who is challenged by a recovering addict says, "Yes, I use 
peyote, but only for religious purposes and under circumscribed rules, 

                                                
 
909 STEPHEN L. CARTER, THE DISSENT OF THE GOVERNED 97 (1998). 
910 Id. at 141. 
911 Id. at 144. 
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and my religion tells me that I should never use other drugs," the addict 
might be persuaded. 
 
But, . . ., in all these cases the public's concerns may remain even after 
the justifications and the narrow scope of the religious exemption are 
made clear. The public might not trust, for instance, that the police 
employees will in fact set their biases aside; and while perhaps the public 
should have known all along that government employees have various 
biases, there's a difference between knowing this in the abstract and 
being confronted with specific evidence about specific employees. The 
government employer might therefore quite rationally be concerned with 
the effect of the public's perceptions on public confidence in the 
department.912 

 
Dignitary harm is far too significant, and the damage to administrative legitimacy is far 

too serious, to tolerate a religious accommodation framework that would threaten either. 

e.  Summary 

The test suite confirms the primary hypothesis that expanding the obligation to 

accommodate religious beliefs, as proposed, will be unacceptably detrimental to 

bureaucratic legitimacy unless such a proposal is sufficiently narrow to clearly identify a 

limited range of conduct to be accommodated.  The probable infliction of dignitary harm, 

however infrequent, poses too great a threat to bureaucratic legitimacy and outweighs 

the perceived benefits of expanding religious accommodation.  In relation to the 

secondary research questions, this study has also shown that the inability to effectively 

define religious belief and practice poses significant challenges to administrators 

implementing an expanded obligation, and to adjudicators attempting to resolve religious 

accommodation challenges.  In addition to the implementation challenges, the study has 

                                                
 
912 Eugene Volokh, Intermediate Questions of Religious Exemptions — A Research Agenda with 
Test Suites, 21 CARDOZO L. REV. 595, 651 (1999). 
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shown that conservative religious groups can potentially act as policy entrepreneurs by 

encouraging civil servants to refuse to implement policies to which they object, 

effectively giving interest groups a second bite at the apple if they lose the policy issue in 

the political process.  Finally, even in the absence of the issues illustrated by the test 

suite, there would be significant constitutional issues surrounding the implementation of 

a WRFA-like statute.  For these reasons, any future movement toward enactment should 

address the raised concerns in an intellectually honest and dispassionate manner.  
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Chapter 6.  Conclusion 

 

 This final chapter will summarize the study and reiterate the findings and 

conclusions in response to the research questions.  It begins with a summarized 

overview of the study.  The chapter continues with a restatement of the study’s 

importance and contributions to the public law and public administration fields.  It then 

concludes by summarizing the relevant limitations of the study while suggesting avenues 

for future research. 

a.  Summary of Analyses 

 The purpose of this study was to explore the effects of expanding the obligation 

to accommodate public sector employee religious expression upon bureaucratic 

legitimacy.  The impetus for this study arose from repeated efforts to enact the 

Workforce Religious Freedom Act (WRFA), which would have adopted an 

accommodation framework currently utilized by the Americans with Disabilities Act 

(ADA).  It was explained that, under the ADA, before an employer can deny a requested 

accommodation, it must establish that it would pose a significant burden upon 

operations.  This far exceeds the current standard for religious accommodation, which 

permits an employer to avoid accommodating the employee if doing such would present 

a greater than de minimis burden upon the agency.  Proponents of WRFA insist that this 

current standard is tilted too far in the employer’s advantage and that legislation is 
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needed to shift the balance in the employee’s favor to ensure religious free expression 

rights are preserved. 

 Though there has been significant commentary in support of WRFA from the 

employee’s perspective, little has been written evaluating the possible impacts upon 

administration.  With the recent Hobby Lobby decision, the Supreme Court has brought 

the topic of religious exemptions to the forefront of public policy discussions.  By doing 

such, there now appears to be increased attention upon the second and third order 

effects of such initiatives upon administration and policy implementation.   One 

commentator has already warned that: “The Hobby Lobby decision is dragging the Court 

and public administrators into an excessive entanglement of church and state,” and “the 

reasoning has created more problems that raise more questions that will hobble public 

administration for years to come.”913  This study suggests that the implications of 

enacting WRFA-like legislation may be as detrimental as those warned above. 

 Prior to analyzing the crucial cases test suite, the study provided an overview of 

the various influences upon the research questions.  Foremost was the analysis of what 

constitutes religion.  It was shown that, for adjudicatory purposes, the definition includes 

almost any sincerely held belief that the individual apprehends as “religious.”  From this 

expansive definition, the reader was shown the potential influence that political ideology 

could have upon the formation of religious beliefs.  Later sections further explained how 

conservative religious lawyering organizations encourage employees to exercise their 
                                                
 
913 David Schultz, The Problem with the Hobby Lobby Decision — More Legal Confusion, PA 
TIMES, http://patimes.org/problem-hobby-lobby-decision-legal-confusion/, accessed August 10, 
2014). 
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religious accommodation rights.  Such influence was shown to likely be greater within 

the civil service due these employees exhibiting higher levels of religiosity. 

 Since this study focused upon bureaucratic legitimacy, the review provided the 

reader with a summary of the obligations of the public employee and the various 

accountability mechanisms.  Additionally, it was shown how representative bureaucratic 

theory and street level bureaucratic theory act as influences upon administrative 

behavior while influencing how the citizenry perceives its government.  From this 

understanding of administrative accountability, the review explained how government 

employees could rationalize refusing to perform assigned duties, especially when doing 

so would likely inflict emotional distress upon entitled beneficiaries.  The purpose of 

these initial sections of the review were to create a foundation establishing that public 

sector employees have many expectations and controls upon their conduct, but that their 

heightened religiosity, possibly combined with conservative religious interest group 

influence, could lead employees to place individual interests ahead of the public interest.  

From this foundation, the review concluded with a detailed discussion of the relevant 

legal frameworks.  This included comparing and contrasting the requirements of Title VII 

religious accommodation with that of the ADA.  It also explained the government’s 

interest in maintaining the “efficiency of the service” and its ability to discipline 

employees when they act inconsistent with the standard. 

With the necessary background provided by the review, the study then set forth 

the research methodology.  Since the proponents of WRFA allege that the ADA’s 

disability accommodation framework is suitable for evaluating religious accommodations, 
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it should “fit” a given set of crucial cases.  This study employed a test suite of crucial 

cases designed to impugn this assertion.  The cases generally involved matters 

implicating same-sex relationships because of the potential detrimental impacts that 

religious accommodation could pose to bureaucratic legitimacy if the ADA framework did 

not “fit.”  Nine such cases of employees seeking religious accommodation were 

developed, with each being first evaluated under the current religious accommodation 

framework, and then under a WRFA-like proposal.  All nine cases revealed the likelihood 

of inflicting dignitary harm under the heighten accommodation obligation standard.  This 

dignitary harm would, conceivably, impair bureaucratic legitimacy as the public became 

aware of the employee’s actions (or inaction).  Such results do not “fit” within the 

proposed operation of the revised accommodation analysis, and these findings 

confirmed the primary hypothesis – expanding the obligation to accommodate religious 

beliefs, as proposed, would be unacceptably detrimental to bureaucratic legitimacy 

unless such a proposal is sufficiently narrow to clearly identify a limited range of conduct 

to be accommodated. 

 In addition to the primary research question, it was also shown that there would 

be numerous challenges to implementing a WRFA-like obligation.  First, significant 

challenges will arise due supervisory inability to appropriately apply a definition of 

“religion” to inherently non-religious tasks, such as filing marriage licenses.  The study 

also identified other implementation challenges such as the inability to quantify burden, 

how to address multiple accommodation requests from the same unit, and questioning 

sincerity of beliefs.  The study further showed that significant constitutional issues would 
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arise with the enactment of a WRFA-like standard.  The test suite analysis revealed 

potential Equal Protection Clause violations resulting from the refusal to perform 

assigned duties.  Establishment Clause concerns would also arise due to the heightened 

accommodation obligation effectively privileging religious over secular beliefs; thereby 

affirmatively promoting religion. 

b.  Interpretation of Conclusions 

 The intent of the study was to fill a gap in the literature that failed to adequately 

address the impacts of religious accommodation requirements, both present and 

proposed, upon effective public administration.  An ancillary goal was to inform 

policymakers of the potential challenges that an expanded obligation to accommodate 

would pose.  Lawmakers should realize that all forms of workplace accommodation are 

not birds of the same feather.  Whereas the ADA’s accommodation framework fosters 

workplace participation of a disadvantaged minority, religious accommodation privileges 

non-performance — potentially to the public’s detriment.  Few would think less of their 

government for reducing employment barriers for the disabled; conversely, condoning 

service denials motivated by religious disapproval would create negative perceptions. 

 To the question of whether a WRFA-like statute should be enacted, this study 

answers in the negative.  Status quo works, and there is not a compelling need to 

expand the accommodation obligation.  Applying more than a de minimis threshold for 

establishing an undue burden will mandate religious accommodations not currently 

envisioned, and well beyond the scope of attendance and appearance.  When it comes 

to protecting religious belief, the focus should remain on Title VII’s first guarantee of 
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being free from workplace discrimination based upon one’s religion.  Enforcement of this 

prong is consistent with regime values, and it avoids third party harm.  Title VII’s second 

prong of ensuring religious nondiscrimination, accommodation, creates many potential 

conflicts with regime values (e.g., equal treatment and respect) and it should remain 

subordinate to the first prong.  As professors Eisgruber and Sager have repeatedly 

advocated, an approach to religious liberty should be founded upon a theory of 

protection rather than privilege.914  Title VII’s first prong protects, its second privileges, 

and because of this, expanding the status quo should be avoided. 

1.  Expanding Public Administrator Religious Accommodation Rights is Inconsistent with 
Administrative Ethics. 
 
 As this study has shown, expanding the obligation to accommodate public 

administrator religious belief can potentially inflict dignitary harm upon third parties.  

Though he is less troubled by religious accommodations limited to areas such as garb 

and attendance, Brian Leiter concludes that burden-shifting exemptions, like those 

inflicting dignitary harm,  “seem prima facie objectionable”915  Within the government 

context, Greenawalt even suggests the possibility that any refusal, or right of 

conscience, may also be prima facie objectionable.916  Normative scholarship on 

administrator ethics lends support to such a suggestion. 

                                                
 
914 Chistopher L. Eisgruber and Lawrence G. Sager, Religious Liberty and the Moral Structure of 
Constitutional Rights, 6 LEGAL THEORY 253, 266 (2000). 
915 BRIAN LEITER, WHY TOLERATE RELIGION? 100 (2013). 
916 Kent Greenawalt, Refusals of Conscience: What Are They and When Should They be 
Accommodated?, 9 AVE MARIA L. REV. 47 (2010). 
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 As David Hart noted many years ago, public administration is a moral endeavor 

wherein the administrator serves as an active proponent of the regime values.917  Hart 

cites the application of forbearance and tolerance as key components of accomplishing 

this ideal, and he notes that it “is essential that honorable bureaucrats care for the 

individuals who constitute the public they serve.”918  Importantly, and central to this 

study, the public ought to believe that the bureaucracy accords them due dignity.919 

 George Frederickson builds upon Hart’s recommendations by developing his own 

theory of administration that adds conceptions of responsiveness and benevolence to 

Hart’s regime values and virtuous citizen.920  Regarding responsiveness, Frederickson 

explains that it requires the public administrator to be “an advocate for the equitable 

treatment of citizens.  Glaring inequities in the distribution of public services or in access 

to employment cannot be tolerated. . . .  [P]ublic administration must be committed not 

only to efficiency and economy but to social equity.”921  He further notes that the public 

administrator must have a concept of the public based upon benevolence, or sense of 

service, ensuring the protection of regime values to all citizens.922  One can see 

Frederickson’s theory of public administration currently reflected in the American Society 

                                                
 
917 David K. Hart, The Virtuous Citizen, the Honorable Bureaucrat, and “Public” Administration, 44 
PUBLIC ADMINISTRATION REVIEW 111, 116 (1984).  Special Issue: Citizenship and Public 
Administration (Mar., 1984). 
918 Id. at 116-17. 
919 Id. at 117. 
920 H. George Frederickson, Toward a Theory of the Public for Public Administration, 22 ADMIN. & 
SOCIETY 395, 408-11 (1991). 
921 Id. at 410 (emphasis in original). 
922 Id. at 411. 
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for Public Administration’s (ASPA) code of ethics for public administrators.923  Consistent 

with Frederickson and the APSA Code, this study has argued the importance of 

promoting the public interest and putting public service above self-service.   

2.  Workplace Religious Accommodation from an International Perspective 

 Public sector workplace religious accommodation is not an issue unique to the 

United States.  Canada and the U.K. have also wrestled with the proper limits of religious 

accommodation, and they have both experienced controversy with fact patterns 

analogous to those employed in this study’s test suite.  In Canada, the province of 

Quebec convened the Consultation Commission on Accommodation Practices Related 

to Cultural Differences to study the proper role of religious accommodation within 

society.  Esteemed Canadian scholars Gérard Bouchard and Charles Taylor co-chaired 

the commission and they published their comprehensive study in 2008.924  The authors 

assert that the duty of accommodation is derived from basic rights and it cannot be 

absolute.925 A religious accommodation request “may be rejected not only because it 

infringes other people’s rights (gender equality, fairness among employees or users, 

individual safety), but also when it violates the collective interest or ‘general well-

                                                
 
923 THE AMERICAN SOCIETY FOR PUBLIC ADMINISTRATION (ASPA) CODE OF ETHICS (March 16, 2013), 
at  
http://www.aspanet.org/public/ASPADocs/Practices%20with%20revisions.pdf, last accessed 
September 12, 2014. 
924 GÉRARD BOUCHARD AND CHARLES TAYLOR, BUILDING THE FUTURE: A TIME FOR RECONCILIATION, 
CONSULTATION COMMISSION ON ACCOMMODATION PRACTICES RELATED TO CULTURAL DIFFERENCES 
(2008). 
925 Id. at 164. 
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being.’”926  In specific relation to government employees, Bouchard and Taylor explain 

that public employee action or inaction “must neither be dictated by his faith nor his 

philosophical beliefs but by the desire to achieve the purposes inherent in the position 

that he occupies.”927  Canadian scholars Bruce MacDougall and Donn Short restate 

Bouchard and Taylor’s position by noting that “it is not the duty of a member of the public 

to accommodate a person acting for the government; rather it is the person acting on 

behalf of the government who must make the accommodation for the public whom he or 

she serves.”928  Public servants, according to the authors, are not permitted to qualify 

their provision of equal services based upon morality arguments.929   

The U.K. approaches religious accommodation in a manner similar to the 

Canadian perspective.  The case of Lily Ladele’s religious refusal to perform assigned 

duties gained widespread attention.  Ms. Ladele was a municipal official who refused to 

file certifications of same-sex unions, and she was subsequently threatened with 

discipline unless she performed her assigned duties.  She alleged that this impinged her 

religious free expression rights and the matter was adjudicated, with the judiciary siding 

with the municipality.930  Citing arguments made by the city, the trial judge noted that 

                                                
 
926 Id. 
927 Id. at 149. 
928 Bruce MacDougall and Donn Short, Religion-based Claims for Impinging on Queer 
Citizenship, 33 DALHOUSIE L. J. 133, 150 (2010). 
929 Id. at 153. 
930 Islington v Ladele [2008] UKEAT 0453_08_1912, [2009] BLGR 305, [2009] ICR 387, [2009] 
IRLR 154. 
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privileging religious belief in these instances “would be a solvent dissolving all 

inconsistent legal obligations owed to the employer.”931   

A second U.K. decision addressed an employee’s removal due to his religiously-

motivated refusal to provide sexual relationship counseling to same-sex partners.932  At 

the time McFarlane was decided, the U.K. had no formal requirement for workplace 

accommodation of religion, but the rationale for upholding McFarlane’s removal should 

influence lawmakers contemplating expanding the obligation to accommodate.  As the 

tribunal explained: 

[Religious faith] lies only in the heart of the believer, who is alone bound 
by it.  No one else is or can be so bound, unless by his own free choice 
he accepts its claims. 
 
The promulgation of law for the protection of a position held purely on 
religious grounds cannot therefore be justified.  It is irrational, as 
preferring the subjective over the objective.  But it is also divisive, 
capricious and arbitrary.  We do not live in a society where all the people 
share uniform religious beliefs.  The precepts of any one religion – any 
belief system – cannot, by force of their religious origins, sound any 
louder in the general law than the precepts of any other.  If they did, those 
out in the cold would be less than citizens; and our constitution would be 
on the way to a theocracy, which is of necessity autocratic.  The law of a 
theocracy is dictated without option to the people, not made by their 
judges and governments.  The individual conscience is free to accept 
such dictated law; but the State, if its people are to be free, has the 
burdensome duty of thinking for itself.933 

 
This section has endeavored to establish this study’s importance and contribution.  It 

was shown that an expansion of government-mandated workplace religious 

accommodation would contravene many criteria comprising the ideal construct of public 
                                                
 
931 Id. at [73]. 
932 McFarlane v Relate Avon Ltd [2010] EWCA Civ 880 [21] - [22] 
933 Id. at [21] – [22]. 
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administrator action.  This section has also shown that these issues are not unique to 

the American system.  Contrary to the interest balancing advocated by WRFA’s 

proponents, Canada and the U.K. are approaching religious accommodation with a 

preferred focus upon the public interest over that of the religious observer.  The 

remaining two sections highlight pertinent limitations to the study and suggest avenues 

for future research. 

c.  Limitations 

 The primary limitation of this study is that it relies upon predicted outcomes of a 

third-party review.  Though prior adjudications over multiple decades, combined with the 

EEOC’s enforcement guidance, provide a very reliable basis of understanding, the 

potential exists for the EEOC and federal courts to interpret a WRFA-like standard 

differently than the prior ADA adjudications under the same standard.  The second 

limitation relates to the assumption that public sector employee denials of service on 

religious grounds will become known widely enough to create negative perceptions of 

the governmental unit.  The study reasonably assumes that social media will likely be 

employed to disseminate such refusals of service.  This assumption is based upon 

similar instances in the private sector where small-businesses have refused to serve 

same-sex couples (e.g., bakers, photographers, florists, etc.). 

 A more interesting limitation of the study is the normative argument that the 

possible infliction of dignitary harm is too great a risk to permit the implementation of a 

WRFA-like standard.  This Kantian approach could be rebutted by a utilitarian argument 

that, in many locales, the application of a WRFA-like standard to the crucial cases would 
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have increased bureaucratic legitimacy.  Applying many of the concepts of 

representative bureaucratic theory, a highly religious community may have increased 

support for a government that respects an employee’s religious beliefs; especially when 

community and administrator beliefs are aligned such that a majority of the public would 

also have refused to render services in the situations outlined in the test suite.  Though 

dignitary harm would likely still ensue, the utilitarian would argue that the heightened 

public appreciation of its government outweighs the lost support of a disagreeing 

minority. 

d.  Avenues of Further Study 

 If a WRFA-like statute were to be enacted, there would be many lines of post-

implementation inquiry.  Even absent adoption, several research topics exist.  First, the 

role of conservative religious legal advocacy organizations was discussed as a possible 

influence upon administrator behavior.  The actions and motivations of these 

organizations merits further inquiry.  For example, it would be worthwhile to explore the 

interest group dynamics of having the social wing of the conservative movement arguing 

for legislation that is opposed by many in the conservative movement’s business wing.   

 As mentioned previously, the positive impact upon bureaucratic legitimacy 

resulting from an expanded obligation to accommodate religion should be explored.  This 

would provide a significant contribution to the representative bureaucracy scholarship.  

In terms of contributing to the street-level bureaucracy scholarship, it would be 

interesting to explore whether expanded rights to decline performing duties creates a 

source of discretion to be studied as to how it is employed. 
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 This study focused upon the impacts of an expanded obligation to accommodate 

upon bureaucratic legitimacy.  Within the effective administration context, it would be 

useful to explore the potential impacts upon responsiveness and neutral competence.934  

Instead of refusing to perform assigned duties, these studies would explore instances 

where employees insist upon integrating religious belief.  For example, consider an EPA 

analyst assigned to work climate change policy who asserts that climate change is God’s 

creation and not a man-made phenomenon.  If this employee insists on integrating this 

position in policy determinations, neutral competence is arguably thwarted.  If the 

political leadership wishes to regulate conduct to mitigate climate change, an opinion 

that one cannot change God’s will would not be responsive to political interests.  Having 

to recognize the employee’s beliefs would effectively excuse the employee from 

participation. 

 Another area of exploration would be whether the actions of a non-governmental 

service provider would be imputed to the bureaucracy contracting for such services.  As 

governments privatize the provision of social services, it would be worthwhile to explore 

whether the same impairment to legitimacy would occur if an employee of the non-

governmental service provider refused to provide services on religious grounds.935 

                                                
 
934 Francis E. Rourke, Responsiveness and Neutral Competence in American Bureaucracy, 52 
PUBLIC ADMINISTRATION REVIEW 539 (1992). 
935 Such imputed responsibility has been explored within the context of trash collection and 
municipal government.  See Amanda M. Girth and John D. Marvel, Examining Contract 
Accountability and Citizen Attributions of Blame and Credit in Third-Party Governance, paper 
presented at the 2014 Annual Meeting of the American Political Science Association, 
Washington, D.C., August 28-31, 2014. 
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 A final topic of inquiry would be an exploration of the potential backlash from an 

expanded obligation.  First, what are the possible reactions and behaviors of the co-

workers of employees seeking religious accommodations?  Some may not appreciate 

the added work, while others may resent the reasons why the individual sought the 

accommodation (e.g., perceived animus).  Another form of backlash may arise among 

those charged with adjudicating these matters.  Some adjudicators may disagree with 

the increased privileging of religion, and they may endeavor to find corresponding 

secular rights of accommodation.  Such a situation was recently illustrated in Valent v. 

Board of Review in which the court concluded that a secular employee was entitled to 

the same exemption from a vaccination policy that was granted to religious 

employees.936  In Valent, the health care employer required everyone to receive a flu 

vaccination, but the policy provided for a religious exemption (really just a reiteration of 

their Title VII obligations).  When the secular employee was terminated for refusing to 

get the shot, the state of New Jersey refused unemployment compensation.  The court, 

finding for the employee, concluded that the denial of unemployment insurance 

“unconstitutionally violated appellant’s freedom of expression by endorsing the 

employer’s religion-based exemption to its flu vaccination policy.”937  Rulings such as this 

create uncertainty as to employer obligations, and it would be beneficial to identify 

whether there is a pushback phenomena from adjudicators possibly unsupportive of a 

further expansion of religious accommodation obligations. 
                                                
 
936 Valent v. Board of Review, Superior Ct. of N.J., Appellate Division, Docket No. A-4980-11T2, 
June 5, 2014 
937 Id. 



 
 
 
 
 
 
 
 

359 
 
 

 As this study has shown, the workplace accommodation of religious belief and 

practice presents myriad concerns that must be addressed before undertaking any 

expansion of obligations.  Though opinions of expanding free expression rights may 

seem positive upon first impression, in a pluralistic society it is imperative that the 

potential implications be understood and considered. 
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