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Summary

The purpose of this study to provide a comprehensive description of the development and
current status of federal laws tldtlige the United States Postal Service to provide a
universal postal servicroughout the United States. This study is one of several studies
required by the postal reform act adopted by Congress in 2006, the Postal Accountability
and Enhancement Act or PAEA.

Defining the "universal service obligation”

There is no official definition of the ternamiversal servicer universal service
obligationso the first step must be to try to clarify these terms, at least for pugdoses
this study. In defining the subject of this study, the PAEA refers to sediidnand 403
of the postal laws, Title 39 of the United States Code, as providing some standards for
universal service. Likewise, in considering the bill that became the PAEA¢etiadeS
Governmental Affairs Committee explained the idea of universal servigatbh as
follows: “The Committee believes that sections 101(a), 101(b) and 403 of title 39 fully
define the universal service obligation.” The subject of this study is the “unigersate

obligation” in this sense.

This study uses these indications as its starting point. In sum, the studesidres
such questions as: What do sections 101 and 403 of Title 39 oblige the Postal Service to
do with respect to the provision of universal postal services? Why did Congress enact
these laws in the first place? What other laws or regulations, if any, impuke sir
related obligations on the Postal Service? To what extent do these lawsdatiomres)

fail to address elements of universal postal service that should logically les st

A review of the service requirements set out in sections 101 and 403 suggests

that, for purposes of this study, universal service may defined as follows:

Universal serviceA postal service or set of postal services that is characterized
by seven service elements that are attained to such a degree or in suchrahmatinne
the postal service provided may be considered “universal.” The seven service
elements and the level or manner of attainment presently considered atstractf

universal service are:
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1. Geographic scopdJniversal service provides services throughout the United
States, serving all areas and all communities, especially rura) anebas nearly
as practicable the entire population of the United States and also providing service

to or from military personnel abroad.

2. Range of productdJniversal service transmits a range of postal items including
written and printed matter, parcels, and like materials suited to the needs of

different categories of mail and mail users.

3. AccessUniversal service provides mailers ready access to the postal system
through an appropriate level of post offices and other access facilities enhsist

with reasonable economies, especially in rural areas.

4. Delivery servicesUniversal service provides for the receipt, transmission, and
delivery of postal items.

5. Rates Universal service charges prices that are fair, reasonable, non-

discriminatory, and based on a fair and equitable apportionment of costs.

6. Quality of serviceUniversal service provides for the prompt, reliable, efficient,
and adequate transmission of postal items, with particular attention to the most

expeditious transmission of letters.

7. User protectionIndividual users should have adequate means to ensure they

receive universal services that are consistent with the universal selligation.

Similarly, for purposes of this study, theiversal service obligatioar USO may

be defined as follows:

Universal service obligatiomA legal requirement that sets specific
minimum levels of attainment for service elements of a postal service¢bof s
postal services) that serves substantially all persons in the Nation. A ahivers
service obligation may be imposed upon one or more postal operators directly or

upon a government agency with authority to regulate postal operators.

In should be noted that this definition of the USO reaches well beyond the words
of sections 101 and 403. It includes all legal obligations imposed on the Postal Service

relating to the seven service elements of universal service identifiee ahe
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geographic scope of services, the range of products, access facilitssydatirvices,
level and structure rates, quality of service, and user protection. Under cawethtdre
are four types of legal measures that define obligatory standards forsahpestal
service: Title 39, appropriations and budget acts of Congress, the Univeltshl Pos

Convention, and regulations adopted by the Commission.

Legal Evolution of National Postal Services

The Post Office was established in 1775 by the Continental Congress and
continued by the first Congress elected under the Constitution. The first@Gahgfess
specifying the organization and duties of the Post Office was adopted in 1792. Following
the British practice, the Post Office was created as an office withirréasdry
Department. The Post Office quickly assumed an important role in the federal
government. In 1829, the Postmaster General became a member of the President’s

cabinet. In 1872, Congress formally established the Post Office Department.

The nature and geographic scope of services offered by the Post iRéficise
evolved. Until the Civil War, the Post Office was an intercity, post office-to-qftise
transportation service. In the 1860s, the Post Office began to provide city delivery
services on a significant scale, both for intercity mail and, increasiioglipcal, intracity
mail. Gradually, collection and delivery of mail, rather than intercity tramnapon,
became the main activity of the Post Office. In the 1890s, Congress extendesdsioa mi
of the Post Office to include delivery to private mailboxes placed along roadslin rur
areas where the majority of Americans lived. The RFD program was @ud¢aderve
areas sufficiently settled to support postal routes serving approxinagteiydred
households. It was largely completed by 1906, although it continued to expand
incrementally thereafter. In 1912, Congress authorized the Post Office to prdiwdeyde
in villages of less than 10,000 residents. Until the Postal Reorganization Act of 1970, the
postal laws retained vestiges of a system built up from four distinct egruntercity

postal service, city delivery, village delivery, and rural delivery.

Statutes defining the reach of the postal system varied with the nature of the
service. In the early days, a “postal” system was literally assefiposts, or relay

stations, located along a “post road.” From 1792 to 1884, Congress designated individual
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post roads by law and authorized the Postmaster General to nominate suitalnle pers
and facilities along the post roads to serve as post offices. After thefdtae city

delivery in 1863, collection and delivery grew in importance as features of pestale,
and the scope of service came to be defined by the extent of the delivery. $yst865,
Congress mandated delivery services in every city with a population of 50,000. The
Postmaster General was authorized, but not required, to provide delivery servities in ¢
with more than 20,000, later reduced to 10,000, residents. The scope of the rural delivery
system was established in answer to petitions from rural residents prdwdeetitions

met conditions established by the Postmaster General. The location of villageydeli
services were also determined by the Postmaster General. Thus, beyonaddile ofet
cities with more than 50,000 residents, the scope of the delivery system wasrgterm
by the Postmaster General. In 1916, however, Congress became frustiaieffiontg of
Post Office improve the efficiency of the rural free delivery and adoptieleto
appropriations legislation dictating key elements of the program. Thsddegn

included an order to the Postmaster General to extend the program, so far taegbymi
appropriations, “to serve, as nearly as practicable, the entire rural popwtthe

United States.”

The range of services offered by the Post Office also grew by accreltioough
in colonial times the British Post Office was focused on carriage ofaiféod
commercial letters, after the Revolutionary War, the U.S. Post Offiareetirst of all a
medium for the inexpensive distribution of newspapers between cities. Very htgheos
rates on letters paid for the distribution of newspapers but also discouraged casidfial us
letter services. Magazines and pamphlets were admitted to the mails in 1794y but onl
when they could be transported conveniently. Postal acts adopted in 1845 and 1851
radically reduced letter rates and based them on weight rather than the nusieatef
of paper, paving the way for the first use of envelopes (early letterdalded sheets of
paper sealed with wax). The Post Office became a means for peoplallgegner
communicate across distances, and social and commercial communicatiens we
revolutionized. In the same period, transmission of magazines became a regular posta
service, and economical rates for advertisements and books were introducest @flass

mail were first established in 1863, and the traditional four classes of nmaifiwed in
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1879. After the mid-1800s, the Post Office became a conduit for transmission of seeds,
bulbs, and other things weighing up to three or four pounds. In 1912, Congress
authorized the Post Office to provide parcel services, and the parcel post was rapidly
expanded to admit fifty-pound packages. After 1912, the definitions of services were

revised but not fundamentally changed.

Postage rates in the early nations of the nation preferential rates fQapens
reflected a strong commitment by the founding fathers to a public policy oihkettya
citizenry informed about the events of the day. This public policy preferenceigave r
a perpetual political debate over what types of items deserved similaneptefie
treatment and which did not. Magazines and pamphlets were given prefereesiah rat
1794, although they were less favorable than newspaper rates until 1852. Local
newspapers were transmitted for free in 1845, a privilege that later becaane the
preference for "in-county newspapers.” In the early-to-mid-nineteentbrgebooks and
advertisements were considered commercial items inappropriate fergmtédl rates.

Over time, however, improving technology and changing business practicesattunul

at least in part by distinctions in postage rates, blurred the line betwesmmeeslia and
commercial text. Newspapers and magazines begin to include voluminous advertising
and serializations of books and novels. Congressional reforms, such as higher rates for
advertising in newspapers and magazines (1917) and redefinition of the third and fourth
classes (1925), precipitated counter reactions in the form of prefererdgafaat

nonprofit publications (1917) and library books (1928), as well as bulk rates for third
class advertising (1928).

By the mid-twentieth century, American postal law was an uncodified jumble of
statutory provisions mandating or authorizing a variety services witlprefierences
enacted to answer different needs at different times. Since the ultimzagenaf the
postal system was the Congress, parties affected by the postaldpacaby those
dependent on preferential rates, were of necessity well versed in how to makadbe

to government officials and the general public.

Postal Policy Act of 1958
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By the middle of the twentieth century, the postal system had become too large
and complex for Congress to administer without articulated objectives. Aftendhad e
World War 1l in 1945, Congress readily provided long-delayed wage increases fir post
employees, but raising postage rates to cover higher costs was mougt diflong and
fiercely fought debate over methods of cost allocation, the propriety of a puidicly
for postal services, and the role of the Post Office in the national life ensued. The
outcome was Public Law 85-426, adopted in 1958, which raised the price of a first class
stamp for only the second time since 1885 and adopted the first ever statement of national
postal policy to guide future Congresses in their rate-setting debatesoSthkegolicy
title, separately named the “Postal Policy Act of 1958,” is the ultimateesdor much of

what is now considered to be the universal service obligation of the Postal Service.

The Postal Policy Act of 1958 attempted to resolve the rate debates bedeviling
Congress for a decade. To restate using current postal terminology, thdduasions
were as follows. First, a portion of postal costs were deemed public servE¢habst
should be paid for from public funds. The 1962 amendment clarified and expanded the
scope of public service costs so that they included more than 15 percent of all costs.
Second, the act directed that the overall level of postage rates should be detbsal tha
postal revenues—including compensation for public service costs—would be
“approximately equal to” total postal costs. Third, first class rates sedrto pay more
than a proportional share of institutional costs but not required to cover all inggiuti
costs. Fourth, it was decided that the relationships between the rates fentiffasses
of mail should reflect the eight statutory factors set out in section 103(ch@ 1958 act
left unresolved the issue (strongly contested in the case of magazines)ldwhtds
for each category of mail should cover attributable costs.

The Postal Policy Act of 1958 did not, however, define what would today be
termed a universal service obligation. The 1958 act addressed only rate policy. The 1958
act did not specify criteria for the geographic scope of postal servicess aoqeostal
services, mode or frequency of delivery, or quality of service. Nor, indeed, didsted P
Policy Act of 1958 impose rate-related obligations on the Post Office. SincegSengr
retained the authority to set postage rates, the 1958 act addressed future Gymgresse

the Post Office, much less a non-existent independent rate commission. As Senator
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Johnston conceded, one Congress cannot bind future Congresses, so the Postal Policy Act
of 1958 was intended only to articulate guidelines, not to establish mandatorskiaigm
principles. The fact that Congress would relinquish its authority over post#agan

only a dozen years was wholly unforeseen in 1958.

At the same time, the postal policy debates of the 1950s explored in detail the
scope and financing of “public services.” The major public services weremouf
universal postal services that were thought to be not commercially viable sstineh a
operation of small and rural post offices and the provision of free or reducedrates f
certain types of mail. While there was some question about how to calculate public
service costs, there was widespread agreement that once defined, puickccssts
should be charged to taxpayers, not mailers. During the four-year debate leatimg t
Postal Policy Act of 1958, there was virtually no mention of the postal monopoly as a
means of financing public service costs, and none at all during the Senate debtte over
five cent stamp in early 1958. No one suggested that the purpose or effect of the postal
monopoly was to cover the cost of universal service or that monopoly mail rates should
be set to this end. On the contrary, the extensive and vigorous arguments about the
relative increases in the rates for one class of mail versus anotleghbased solely on
issues of fairness and equity, while making due allowance for the lionisadif the Post
Office's accounting system, the presumed costs of giving priority telass (and
perhaps some second class) mail, and the general educational benefits of sesond clas

mail.

Postal Reorganization Act, 1970

The Postal Reorganization Act transformed the Postal Policy Act of 1958 into the
basic, if skeletal, universal service obligation found in current postal law. WhemegSsng
and the Administration decided to give the Post Office more independence—primarily
independence from Congressional control of rates and wages—it was deemedyecessar
to include directions about what postal services were to be provided. In using the text of
thel958 act for this purpose, the language from the earlier act was gigaifiazsitly

different, more normative, meaning than originally intended in 1958. While Congress in
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1958 could not bind future Congresses with a statement of principles, Congress in 1970

could and did bind the Postal Service with the same language.

The legislative evolution of the 1970 act explains the overlapping sets of policy
pronouncements found in the final act. In the beginning of the legislative process, the
Administration was thinking in terms of replacing the Post Office Depattmigh an
independent corporation. The bill included a specification of “general duties” dramn fr
the policy principles of the 1958 act and the 1916 act requiring rural mail stserge
as nearly as practicable the entire population of the United States.” Agitlatien
evolved, the Senate insisted that the Post Office Department must be succeeded by t
institutions, an independent regulatory commission as well as a more operatidakl Pos
Service. The Senate bill therefore added a statement of ratemakinglparior the
Commission and a set of overall policy principles for both institutions. These, too, were
also derived from the 1958 act. In this manner, the provisions of the Postal Policy Act of

1958 were used three times in the Postal Reorganization Act.

Despite substantial reliance on the principles of the 1958 act, the Postal
Reorganization Act also added several new USO principles for which there deamo c

antecedents in U.S. postal statutes, including the following

e requirement to provide an efficient system of collection, sorting, and delivery

of the mail nationwide;

e prohibition against undue or unreasonable discrimination among users of the

mails;

e specific obligation to receive, transmit, and deliver throughout the United

States, its territories and possessions;

e prohibition against closure of small post office closed solely for operatiag at
deficit;

e requirement to provide a uniform rate for all letter classes;

e requirement to maintain a class of mail for letters sealed againsttiospec

and
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e requirement that the rate for each class or type of mail cover attribaiadis.

While the Postal Reorganization Act transformed the ratemaking peapl
1958 into universal service obligations and added new obligations on top of these, the
1970 act does not provide an evident means of compensating the Postal Service for
meeting these obligations over the long term. Congress rejected the permdniient
subsidy which, in1958, was deemed necessary to pay for the public services implied b
the Postal Policy Act of 1958. No alternative means of financing was provided. Nor did
Congress clearly embrace the logical conclusion that, as the public $erare@ng is
withdrawn, the Postal Service should reduce the scope of postal services corregponding
Unlike in 1958, in adopting the 1970 act, Congress and Administration did not estimate

the cost of public services required of the postal service.

Evolution of USO
The major statutory modifications in the universal service obligation between
1971 and 2006 were:

¢ addition of a procedural requirement that the Postal Service consider public
interest factors and the views of local customers before closing angffiost
and a provision for Commission review of Postal Service to ensure

compliance;

¢ addition of a requirement that Commission consider “the educational, cultural,
scientific, and informational value to the recipient of mail matter” inrsgtti

postage rates;
¢ marginal expansion of eligibility for reduced rates for preferredsekasf mail;
¢ marginal reduction in the degree of rate reduction for preferred classes!pf

¢ elimination of appropriations for revenue forgone due to reduced rates for
preferred classes of mail;

¢ marginal expansion of free mailing privileges;

e addition of a requirement that the six-day delivery and rural delivery of malil

shall continue at not less than the 1983 level;
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e prohibition against use of annually appropriated funds to consolidate or close

small rural and other small post offices;

e addition of a commitment in the 1999 Universal Postal Convention to
permanently provide quality basic postal services at all points in the United

States for all customers at affordable prices.

In brief, although the statutory universal service obligations set out ir3Bitle
have changed little since enactment of the Postal Reorganization Acthaerbeen
some significant legal developments. In the mid-1970s, Congress considereagenacti
specific criteria for universal postal service for delivery and thékstianent of post
offices. The Postal Service objected strongly, however, and Congress did nohso. In t
early 1980s, however, Congress again became alarmed at the possibilitycaf servi
reductions due to government budgetary restrictions. Since the 1980s, Congress has
included provisions in the annual appropriations acts that were intended to prevent
reductions in delivery frequency and closure of small town post offices, although the
practical effects of these proviso are unclear. Another legal developnisitde of Title
39 and of uncertain import is the progression of the Universal Postal Convention into an
agreement that places more legislative authority in the hands of postalleficd

addresses domestic as well as international postal services.

The Postal Reorganization Act established two main funding programs to cover
the costs of non-business-like universal services. The first was the publaeservi
appropriations program. It was scheduled to decline from $ 920 million in fiscal 1971 to
$ 460 million in fiscal 1985 and thereafter continue at that level. In the late 1970s and
early 1980s, Congress reduced or eliminated the scheduled public service appropriations
due to fiscal problems of the federal government. Since fiscal 1985, the Posieze Ser
not received any public service subsidy, apparently because it has detetiginsuch
funds "are no longer required to operate the Postal Service in accordance with the
policies of this title.* The second funding program was the revenue forgone subsidy. It
continued with adjustments, until questions arose in the mid-1980s about the correctness

139 U.S.C. § 2401(b)(2) (2006).
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of the methods of calculation used by the Postal Service. In 1993, Congress ended the
revenue forgone subsidy, except for an annual payment of $ 92 million that will iast unt
2035. Congress has not, however, eliminated the requirement to maintain reduced rates
for certain types of mail.

Interpretation and administration of the USO to 2006

A review of the interpretation and administration of legal provisions relating to
universal service since 1971 has suggests that the Postal Service has not been obliged by
law, to any significant degree, to extend service or a product to an unserved area, to
locate a post office or collection box in a particular place, to provide deliverygifispe
manner, to change the quality of a given service, or to redress a userdsritaps
universal service. The only service element where USO requirements do éiavi se
have a practical effect is price. Statutory requirements for rates hawvatiained

because they have been enforced by the Commission in each rate case.

Postal Accountability and Enhancement Act, 2006

The Postal Accountability and Enhancement Act did not explicitly address the
concept of a universal service obligation. The PAEA did not modify the main statutory
provisions associated with the “universal service obligation” under current law. The
PAEA left unchanged key provisions of Title 39, including section 101 (postal policy),
section 403 (general duties of the Postal Service), section 404(c) (uniform rate
requirements for letters) and section 3683 (uniform rate for library and mad)aMor
did the PAEA affect the annual appropriations rider which prescribes sixetlagrgt
and prohibits closure of small post offices.

Nonetheless, the PAEA modified several statutory provisions which adietes

elements of universal postal services. These changes include the following:

e division of domestic and international postal products into two categories:

market dominant and competitive;

e requirement that rates for market dominant products comply with a new
“modern system of regulation” to be devised by the Commission in accordance

with statutory principles;
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¢ relaxation of price controls over competitive products while requiring that
competitive products cover attributable costs and make a collective
contribution to institutional costs; addition of obligation to pay an assumed

federal income tax;

e modification of the rate preference for in-county newspapers to give thé Posta

Service and Commission more flexibility in defining the preference;
e adoption of more flexible size and weight limits for postal products;

e requirement that the Postal Service establish quality of service standactis w

meet statutory criteria;

e adoption of a statement of national policy with respect to international postal
services and other international delivery services and limitations on the scope

of international postal agreements; and

e requirement for the Postal Service to consult with interested parties before
closing or consolidating any processing or logistics facility.

Current Status of the USO

The United States Postal Service was established “to provide postals&vvice
bind the Nation together” through the supply of “prompt, reliable, and efficientesrvi
to patrons in all areas” with particular attention to ensuring “a maximuneeledr
effective and regular postal services to rural areas, communities, amdoswnal” The
Postal Service must transmit “written and printed matter, parcels, anddiiezials” and
“provide types of mail service to meet the needs of different categoriesilcdmd mail
users” by establishing a postal system that serves “as nearlyctisgtia the entire
population of the United States.” This is no question that the Postal Service i legall
“obliged” to provide a “universal postal service” throughout the United Staéss e
though Title 39 does not once use the term “universal service.”

At the same time, Title 39 and other U.S. laws do not currently provide a
complete or coherent description of the universal postal services which taeStwsice
is obliged to supply to the nation or which the government is otherwise prepared to
guarantee. Current postal laws were never intended to do so. The bulk of the statutes
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which are now interpreted as creating a universal service obligation wetecimal1958

as an attempt by one Congress to influence the ratemaking decisions of future
Congresses. These statutory phrases were reenacted in the Postal RéorgAcizaf

1970 as a statement of general goals and objectives, not as a set of speaéc servi
requirements to be met by the Postal Service. Indeed, ever since enadttherRostal
Reorganization Act, there has been strong opposition to the adoption of specific service
requirements for the Postal Service. This opposition has been grounded at leashin par
the view that such operational requirements would hamstring the ability of tla¢ Post
Service to manage postal operations and indicate a retreat from the achievement of
establishing a more “business-like” Postal Service. In the face of suchtappos

Congress has not tried to define precisely what types and levels of postasstheic

Postal Service is obliged to provide and how such an obligation might be enforced. Nor
has Congress delegated to the Commission (or other government agency) aothority t

give specific definition to the generalized obligation found in current statutes.

Although Congress has not sought to provide a complete definition of the
universal service obligation, it adopted some statutes that specific obligatideal tith
specific circumstances. Principally, it appears that the Postal 8éwbliged to provide
“six day delivery and rural delivery of mail” at no less than the 1983 level, to provide
postal services for certain types of types at reduced or geographicatisnundgites, to
follow certain procedures in closing post offices, and to price market dominant groduct
in accordance with price caps defined by reference to services andeigtesg in
December 2006.

The result is what might be termed a "quasi-USO"—a set of broadlg state
objectives whose implementation is left to the discretion of the Postal Sdnirice (
subject to political oversight) supplemented by a set of specific legal egrgnts in
certain areas. At no point has Congress tried to balance the costs and bernfits of t
different elements of universal service. Instead, the Postal Servicendan,ia some
measure legally obliged, to sacrifice the quality of some elements of saligervice in
order to adhere to the constraints placed on other elements of universal ferasce.
generally expected, mail volumes per capita continue to decline due to the use of

electronic alternatives, the pressure on the vaguely defined elementsinivérsal
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service obligation will only increase. Congress may therefore to consigopgimg a

more specific and deliberately balanced definition of the universal sebligaton in

the future.
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1 Introduction: Defining "Universal Service Obligati on"

The purpose of this stufljo provide a comprehensive description of the development
and current status of federal laws tbalige the United States Postal Service to provide a

universal postal servicroughout the United States.

In considering the bill that became the Postal Accountability and Enhaniceme
Act of 2006, the Senate Governmental Affairs Committee explained the idea afsahive
service obligation as follows: “The Committee believes that sections 101(a), 40il(b)
403 of title 39 fully define the universal service obligatidThe subject of this study is
the “universal service obligation” in this sense. The purpose of this study is tosaddres
such questions as: What do sections 101 and 403 of Title 39 oblige the Postal Service to
do with respect to the provision of universal postal services? Why did Congress enact
these laws in the first place? What other laws or regulations, if any, imputs sir
related obligations on the Postal Service? To what extent do these laws aatioregul
fail to address elements of universal postal service that should logicaliytessed?

1.1 Objectives and Organization of This Study

This study has been prepared for the Postal Regulatory Commission (the
Commission) pursuant to instructions set out in the Postal Accountability and
Enhancement Act (PAEA) enacted by Congress in 2@¥&tion 702 of the PAEA
requires the Commission to prepare a report for Congress and the President on funiversa
postal service and the postal monopoly in the United States.” The report must irclude “

comprehensive review of the history and development of universal service . . ., including

2 The author is an attorney in private practice iashington, D.C., and Adjunct Professor, George
Mason University, School of Public Policy, ArlingtoVirginia. This paper was prepared for the George
Mason University School of Public Policy in conrientwith a study led by Professor A. Lee Fritschler
and conducted for the U.S. Postal Regulatory Comsions The generous assistance and encouragement of
Robert H. Cohen, A. Lee Fritschler, Richard R. JdPiristine Pommerening, and Michael Ravnitzky are
acknowledged with gratitude, as is research assistaf Townsend Bourne. All errors and other
infelicities are the sole responsibility of thelamit Comments or corrections are welcome and may be
directed to jcampbell@jcampbell.com. © 2008 Jam&ampbell Jr.

% S. Rep. No. 318, 108th Cong., 2d Sess., at 22.(25ig2004).
* Postal Accountability and Enhancement Act, PubNd. 109-435, 120 Stat. 3198 (2006).
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how the scope and standards of universal service and the postal monopoly have evolved
over time for the Nation and its urban and rural areas.” The report must alsotdelinea

“the scope and standards of universal service and the postal monopoly provided under
current law (including sections 101 and 403 of Title 39, United States Code), and current

rules, regulations, policy statements, and practices of the Postal Sérvice.”

This study is divided into eight chapters. The remainder of this chapter diwals wi
the definition of the terms, particularly the terorsversal serviceanduniversal service
obligation (or USO) that guide this study. Chapter 2 summarizes the laws that, prior to
World War 11, shaped the development of a government postal service thatelifimat
reached every corner of the nation. Chapter 3 describes how, after World War 11,
Congress drew together historical practices into the first formatgmnsent of national
postal policy, the Postal Policy Act of 1958. Chapter 4 explains how the Postal
Reorganization Act of 1970 developed what is currently considered a “univekgegéser
obligation,” largely by borrowing from the Postal Policy Act of 1958, but also by
introducing new concepts. Chapters 5 and 6 describe how the universal service obligation
of 1970 was reshaped by subsequent statutes and by regulatory or judicial attenset
Chapter 7 reviews the development of the PAEA and how it affected the universag servi
obligation. Chapter 8 summarizes the current status of the laws creatingsaini

service obligation.

1.2 Definition of “Universal Service Obligation” in Ths Study

At the beginning of the twenty-first century, it is readily apparent beatUnited
States is served by a national system of collection and delivery sehates t
“universal” in many respects. Almost every person in every corner of thergaant at
reasonable cost and with reasonable effort, send a letter or document or pdnoesto a
everyone else in every other corner of the country and expect the letter, dgaument
parcel to arrive within a reasonable period of time and almost completetysdoumany
cases, the sender may choose among different price and service optiomshyffire

® Postal Accountability and Enhancement Act, PubNd. 109-435, § 702, 120 Stat. 3198, 3243-
44 (2006).
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Postal Service and private delivery services. For purposes of this study, hotiewent i
self-evident which of these services should be regarded as “universal Seaxt@ghich
should be regarded as “non-universal services,” however widely availablenAr
services offered by the Postal Service to be considered “universal sedé@spge the
national reach of several private delivery services individually and the hebfvprivate
delivery services collectively? Should an evaluation of the “needs and expeatdtibas
United States public” consider only services provided by the Postal Senvizsst)
considering the Postal Service alone, are all of its services “universales” or only
some? Neither the PAEA nor postal laws as a whole offer a definitive amsthese

guestions.

1.2.1 Defining “Universal Postal Service”

The permanent code of postal laws, Title 39 of the United States Code, does not
use the ternuniversal serviceven once. The PAEA usasiversal servicen only two
places: the provision requiring a study of universal service and the postal monopoly
(section 702) and the provision requiring a study of the future business model of the
Postal Service (section 710). Neither is included in Title 39. For purposes of tlyis stud
however, the termniversal servicenust be defined in some manner and that definition
must be consistent with the requirements of section 702 of the PAEA and the intent of

Congress in requiring this report.

For purposes of this study, the necessary starting point for definingrsal
servicemust the text of the PAEA. Section 702 emplogg/ersal servicer universal

postal servicanine times. This section provides in pertinent part:

(a) Report by the Postal Regulatory Commission.—

(1) In general.—Not later than 24 months after the date of
enactment of this Act, the Postal Regulatory Commission shall submit
a report to the President and Congress on universal postal service and
the postal monopoly in the United States (in this section referred to as
“universal service and the postal monopoly"), including the monopoly
on the delivery of mail and on access to mailboxes.

(2) Contents.—The report under this subsection shall include—

(A) a comprehensive review of the history and development of
universal service and the postal monopoly, including how the
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scope and standards of universal service and the postal monopoly
have evolved over time for the Nation and its urban and rural
areas;

(B) the scope and standards of universal service and the postal
monopoly provided under current law (including sections 101 and
403 of title 39, United States Code), and current rules, regulations,
policy statements, and practices of the Postal Service;

(C) a description of any geographic areas, populations,
communities (including both urban and rural communities),
organizations, or other groups or entities not currently covered by
universal service or that are covered but that are receiving services
deficient in scope or quality or both; and

(D) the scope and standards of universal service and the postal
monopoly likely to be required in the future in order to meet the
needs and expectations of the United States public, including all
types of mail users, based on discussion of such assumptions,
alternative sets of assumptions, and analyses as the Postal Service
considers plausible.

(b) Recommended Changes to Universal Service and the Monopoly.—
The Postal Regulatory Commission shall include in the report under
subsection (a), and in all reports submitted under section 701 of this Act—

(1) any recommended changes to universal service and the postal
monopoly as the Commission considers appropriate, including changes
that the Commission may implement under current law and changes
that would require changes to current law, with estimated effects of the
recommendations on the service, financial condition, rates, and
security of mail provided by the Postal Service;

(2) with respect to each recommended change described
under paragraph (1)—

(A) an estimate of the costs of the Postal Service
attributable to the obligation to provide universal
service under current law; and

(B) an analysis of the likely benefit of the current
postal monopoly to the ability of the Postal Service to
sustain the current scope and standards of universal
service, including estimates of the financial benefit of
the postal monopoly to the extent practicable, under
current law; and

(3) such additional topics and recommendations as the
Commission considers appropriate, with estimated effects of the
recommendations on the service, financial condition, rates, and the
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security of mail provided by the Postal Senfice.

Judging from context, it is apparent that “universal service” may be tharad
by scope and constrained by legal standards set out in current laws and gulasores,
policy statements, and/or practices of the Postal Service. "UnivergakeSenay be said
to “cover” geographic areas and/or groups of persons, and some areas or grougs may b
said to be not now covered by universal service. An obligation to provide “universal
service” may result in costs for the Postal Service. Section 710, the only othsrqgurovi
of the PAEA to refer to “universal service,” uses the phrase twice, most sagiiiyian
reference to “continued availability of affordable, universal postal setkiroughout the
United States.” It is also apparent from section 702(2)(A) that sections@0103 of
Title 39 set out standards for “universal service.” These provisions offer thespsasfic

statutory indications of what is meant by the temversal servicén section 702.

1.2.2 Elements of Universal Service: 8§ 101 and 403 of Title 39

Section 101defines postal policy for purposes of the proper implementation of
Title 39 by all government agencies, not only to guide the operations of the Postal

Service. Section 101 provides in full,

§ 101. Postal policy

(a) The United States Postal Service shall be operated as a basic and
fundamental service provided to the people by the Government of the
United States, authorized by the Constitution, created by Act of Congress,
and supported by the people. The Postal Service shall have as its basic
function the obligation to provide postal services to bind the Nation
together through the personal, educational, literary, and business
correspondence of the people. It shall provide prompt, reliable, and
efficient services to patrons in all areas and shall render postal se¢ovices
all communities. The costs of establishing and maintaining the Postal
Service shall not be apportioned to impair the overall value of such service
to the people.

® postal Accountability and Enhancement Act, PutNd. 109-435, § 702, 120 Stat. 3198, 3243-
44 (2006) (emphasis added).

" In this study, the "section X" refers to a secidiTitle 39 as amended by the Postal
Accountability and Enhancement Act unless othenividecated by context or citation. For example,
"section 101" refers to 39 U.S.C. § 101 (2006).eNb&tthis study refers to several different versions of
the United States Cod&).S.C.). See the bibliography at the end foritketa
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(b) The Postal Service shall provide a maximum degree of effective
and regular postal services to rural areas, communities, and small towns
where post offices are not self-sustaining. No small post office shall be
closed solely for operating at a deficit, it being the specific interteof t
Congress that effective postal services be insured to residents of both
urban and rural communities.

(c) As an employer, the Postal Service shall achieve and maintain
compensation for its officers and employees comparable to the rates and
types of compensation paid in the private sector of the economy of the
United States. It shall place particular emphasis upon opportunities for
career advancements of all officers and employees and the achievement of
worthwhile and satisfying careers in the service of the United States.

(d) Postal rates shall be established to apportion the costs of all postal
operations to all users of the mail on a fair and equitable basis.

(e) In determining all policies for postal services, the Postal Service
shall give the highest consideration to the requirement for the most
expeditious collection, transportation, and delivery of important letter
mail.

(f) In selecting modes of transportation, the Postal Service shall give
highest consideration to the prompt and economical delivery of all mail
and shall make a fair and equitable distribution of mail business to carriers
providing similar modes of transportation services to the Postal Service.
Modern methods of transporting mail by containerization and programs
designed to achieve overnight transportation to the destination of
important letter mail to all parts of the Nation shall be a primary goal of
postal operations.

(9) In planning and building new postal facilities, the Postal Service
shall emphasize the need for facilities and equipment designed to create
desirable working conditions for its officers and employees, a maximum
degree of convenience for efficient postal services, proper access to
existing and future air and surface transportation facilities, and control of
costs to the Postal Service.

Section 101 was enacted as part of the Postal Reorganization Act §faray @
the best known statement of postal policy. One other provision of Title 39 addresses
national postal policy. In 2006, the overall postal policy objectives of section 181 wer
supplemented by section 407(a), a declaration of national policy objectives for

international postal arrangements.

8 Postal Reorganization Act, Pub. L. No. 91-375S84t. 719 (1970). Section 2 of the Postal
Reorganization Act enacted a complete revisiormfde 39 of the United States Code.
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Section 403, also enacted by the Postal Reorganization Act, defines the “general

duties” of the Postal Service. It provides in full as follows,

8§ 403. General duties

(a) The Postal Service shall plan, develop, promote, and provide
adequate and efficient postal services at fair and reasonable ratessand fee
The Postal Service shall receive, transmit, and deliver throughout the
United States, its territories and possessions, and, pursuant to
arrangements entered into under sections 406 and 411 of this title,
throughout the world, written and printed matter, parcels, and like
materials and provide such other services incidental thereto as it finds
appropriate to its functions and in the public interest. The Postal Service
shall serve as nearly as practicable the entire population of the United
States.

(b) It shall be the responsibility of the Postal Service—

(1) to maintain an efficient system of collection, sorting, and
delivery of the mail nationwide;

(2) to provide types of mail service to meet the needs of different
categories of mail and mail users; and

(3) to establish and maintain postal facilities of such character and
in such locations, that postal patrons throughout the Nation will,
consistent with reasonable economies of postal operations, have ready
access to essential postal services.

(c) In providing services and in establishing classifications, rates, and
fees under this title, the Postal Service shall not, except as specifically
authorized in this title, make any undue or unreasonable discrimination
among users of the mails, nor shall it grant any undue or unreasonable
preferences to any such user.

A review of sections 101 and 403 suggestsuhatersal serviceefers to a postal
service or set of postal services that is characterized by seveuat$eat service
elements that are attained to such a degree or in such a manner that taevssnbe
considered “universal.” In sum, it appears tlnaiversal servicean be characterized by
six service elements with an expected level of attainment in each casriayapely as

follows:

1. Geographic scopé'Universal service" provides services “throughout the United
States” (8 403(a)) that serve “all areas” and “all communities” (§ 101(a)),

especially rural areas (8 101(b)), and “as nearly as practicable the entire
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population of the United States” (8§ 403(a)) and also provides services to or from

military personnel abroad (8§ 403(a)).

2. Range of productsUniversal service" transmits a range of postal items including
“written and printed matter, parcels, and like materials” (8 403(a)) suiteddo “

needs of different categories of mail and mail users” (8 403(b)(2)).

3. Access facilities"Universal service" provides mailers “ready access” to the postal
system through an appropriate level of post offices and other acceseacilit
“consistent with reasonable economies” (§ 403(b)(3)), especially in rues e
101(b)).

4. Delivery services'Universal service" provides for the receipt, transmission, and

delivery of postal items (8 403(a)).

5. Rates"Universal service" charges prices that are fair, reasonable (8§ Y0R(a)
discriminatory (8 403(c)), and based on a “fair and equitable” apportionment of
costs (§ 101(d)).

6. Quality of service"Universal service" provides for the prompt, reliable, efficient
(8 101(a)), and adequate (§ 403(a)) transmission of postal items, with particular

attention to the “most expeditious” transmission of letters (§ 101(e)).

7. User protection"Universal service" should not only meet the needs of the nation
as a whole, but should “meet the needs of different categories of mail and mail
users” (8 403(b)(2)) and should prevent “any undue or unreasonable
discrimination among users of the mails” and not grant “any undue or

unreasonable preferences to any such user” (8§ 403(c)).

This seven-pronged concept of universal service appears to be consistent withrtte ma
in which the ternuniversal servicés used in section 702.

Simplifying this amalgam of statutory objectives found in sections 101 and 403

leads to the following definition afniversal servicdor purposes of this study:

Universal serviceA postal service or set of postal services that is
characterized by seven service elements that are attained to such adegree

such a manner that the postal service provided may be considered “universal.”
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The seven service elements and the level or manner of attainment presently

considered characteristic of universal service are:

1. Geographic scopdJniversal service provides services throughout the United
States, serving all areas and all communities, especially rural arehas nearly
as practicable the entire population of the United States and also providing service

to or from military personnel abroad.

2. Range of productdJniversal service transmits a range of postal items including
written and printed matter, parcels, and like materials suited to the needs of

different categories of mail and mail users.

3. AccessUniversal service provides mailers ready access to the postal system
through an appropriate level of post offices and other access facilities enhsist

with reasonable economies, especially in rural areas.

4. Delivery servicesUniversal service provides for the receipt, transmission, and

delivery of postal items.

5. Rates Universal service charges prices that are fair, reasonable, non-
discriminatory, and based on a fair and equitable apportionment of costs.

6. Quality of serviceUniversal service provides for the prompt, reliable, efficient,
and adequate transmission of postal items, with particular attention to the most

expeditious transmission of letters.

7. User protectionIndividual users should have adequate means to ensure they

receive universal services that are consistent with the universal selligation.

This definition is deliberately open-ended. Different observers could come to
different conclusions about when universal postal service was first atiaitredlUnited
States or whether the Postal Service presently provides prompt, reliablengfand
adequate services in all cases or serves as nearly as practicable¢hsopaiation of
the United States. This definition also leaves unresolved whether private aperajor
be considered to provide a portion of the universal service. This open-endedness appears
to be consistent with way the teumiversal services used in section 702 of the PAEA.

In other words, in this studyniversal serviceefers to a general concept and not to a
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specific pattern of national postal service.

Despite its open-ended quality, this definitioruafversal serviceffers guidance
for the report required by section 702 of the PAEA. The proposed definition determines
what aspects of national postal service should be included in the “history and
development” and “scope and standards” of universal service. Guided by this definition,
this study will address the history, development, standards, and future of the seven
service elements identified and how they ultimately became melded into skeatpre
concept of universal service. Other aspects of national postal policy, even though ver
important in many cases, will be considered outside the scope of the preserinhstudy.
should be noted that this approach to defining the concept of “universal postal sarvice” i
proposed onlyor the purposes of putting bounds on the scope of the study required by
section 702In particular, the proposed definition shoalut be interpreted as a proposed

statutory definition of “universal postal service.”

1.2.3 Defining “Universal Service Obligation” in This Study

In other industrialized countries that have addressed postal reform, thptaaince
universal postal service is closely related to a second concept, a “unieevead s
obligation” or USO. The USO islagal standardThat is, the USO is a legal command
from a law maker to a person or organization requiring that person or orgamizati
ensure that a minimum acceptable level of universal service is maintainedredtlydi
providing the necessary service or by contracting with or ordering others tdetbei

necessary service.

In countries where an explicit USO has been enacted, the USO provides legal
assurance thatlaasiclevel of universal postal services will be maintained. The USO
differs from a management plan which sets operational goals that the provideceEsse
should strive to achieve. The scope or quality of universal postal service$yactual
provided may, and generally should, exceed minimum standards set by the USO. For
example, in a given country the USO might require delivery to all addredsestdive
days per week, but the provider (or providers) of universal services might deliderys
a week to some addresses because it considers six-day service good busiitedg, Sim

the USO might require that at least 80 percent of postal items must beeatkebyehe
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end of the first business day after posting, whereas the provider (or providers) of
universal services may in fact deliver 90 percent of postal items withipehad.
Universal serviceefers to an operational concept, whengasersal service obligation

refers to a legal concept.

Section 702 of the PAEA appears to distinguish between the legal obligation and
actual operation in this manner. Paragraph (b)(2)(A) refers to an “obligatioovidgr
universal service.” It requires the Commission to prepare “an estimtte obsts of the
Postal Service attributable tioe obligation to provide universal servit&his paragraph
also requires a description of how such costs would changemnsitbrimended changes
to universal servicé In this passage, section 702 appears to require not an estimate of
the costs actually incurred by the Postal Service in providing universal posied sbut
rather an estimate of the net costs that the Postal Service would be remuiced as a
result of changes in a universal service obligation, i.e., changdedalabligationto
provide services that the Postal Service would not provide in the absence of such
obligation. This calculation is to be repeated for each change in the USO raudetme
by the Commission. Thus, the phrase “recommended changes to universal service” in
section 702(b)(1) appears to refer to changes in the legal requirements fosalniver

service and not to changes in the actual level of service that the Postal Seavides.

In sum, in section 702 of the PAEA Congress appears to be asking for the
Commission’s recommendations on changes tdeted standards for universal service
and not for advice on what services the Postal Service should provide within existing
legal standards. Similarly, other references to “standards of universaksamdi¢he
postal monopoly” in section 702 appear to refer to legal standémdsferring to legal
obligations and standards shaping universal service, section 702 thus appears to be
making the same distinction as used in other industrialized countries, i.e., thdidistinc
between the scope of universal postal service actually provided and the scope of the

“universal service obligation."

In this study, therefore, section 702 of the PAEA will be interpreted asireguir

° See§§ 702(2)(2)(A), 702(a)(2)(B), 702(a)(2)(D), 70Z@))
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an account of the historical development of, the current status of, and the futurerneed f
the USO. For purposes of this study, timversal service obligatioor USO may be

defined as follows:

Universal service obligatiom legal requirement that sets specific
minimum levels of attainment for service elements of a postal servicegboh s
postal services) that serves substantially all persons in the Nation. A uhiversa
service obligation may be imposed upon one or more postal operators directly or
upon a government agency with authority to regulate postal operators.

In should be noted that this definition of the USO reaches well beyond the words of
sections 101 and 403. It includes all legal obligations imposed on the Postal Service
relating to the seven service elements of universal service idenbiee ahe
geographic scope of services, the range of products, access facilitiesydsdirvices,

level and structure rates, quality of service, and user protection.

1.3 Legal Measures Establishing the USO

Under current law, there are four types of legal measures that defigatobyi
standards for universal postal service: Title 39, appropriations and budget acts of

Congress, the Universal Postal Convention, and regulations adopted by the Commission.

Title 39 Title 39 of the United States Code includes several standards which
relate to the seven prongsuofiversal servicas provided by the Postal Service. For
example, section 404(d) requires the Postal Service to follow certain procedares be
closing post offices. Sections 3001 to 3010, 3014, and 3015 declare certain items to be
non-mailable items. Section 3691 requires the Postal Service to establish stiordards
guality of service. Section 404(c) requires the Postal Service to offer nateswivice
for letters sealed against inspection. Section 3683 requires uniform rates for books and
films. Sections 3403, 3404, 3626, and 3629 provide for free or reduced rates for certain
items. Sections 3621 to 3634 require the Postal Regulatory Commission to control rates
according to certain standards. The net costs incurred by the Postal Seeviesalt of
such legal obligations and restrictions would seem to be properly considered the costs of
the USO.
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Table 1. Elements of the universal service oblayati

Service element

Objectives in 8§ 101 and 403

Retlaidigations

1. Geographic scope

“Throughout the United Staf@<l03(a))
serving “all areas” and “all communities” (§
101(a)), especially rural areas (8 101(b)) and
nearly as practicable the entire population of
United States” (§ 403(b)(1)); to or from milita|
personnel abroad (§ 403(a)).

Appropriations acts: 6-day/rural delivery at
1983 level; maintain small/rural offices
%406. Military mail

tblaiversal Postal Convention

Y

2. Range of products

A range of postal items incdgdwritten and
printed matter, parcels, and like materials” (8§
403(a)) suited to “the needs of different
categories of mail and mail users” (§ 403(b)(

§ 404(c). Letter services

§ 407. International mail

Universal Postal Convention

PEE 3621-22. Market dominant products

88 3626, 3682. Preferred rate products

8§ 3001-10, 3014, 3015. Nonmailable items
§ 3682. Size and weight limits

3. Access

“Ready access” to the postal system ¢fiwran
appropriate level of post offices and other
access facilities “consistent with reasonable
economies” (§ 403(b)(3)), especially in rural
areas (§ 101(b)).

Appropriations acts: maintain small/rural
offices
§ 404(d). Post office closing procedures

4. Delivery

Receipt, transmission, and deliverypostal
items (8 403(a)).

Appropriations acts: 6-day/rural delivery at
1983 level

5. Rates

Fair, reasonable (§ 403(a)), without “uenadr
unreasonable discrimination” (§ 403(c)), and
based on a “fair and equitable” apportionmer
of costs (§ 101(d)).

§ 404(c). Uniform letter rates

§ 3638. Uniform rates for books and films.
88§ 3403, 3404, 3626, 3629. Reduced rates
8§ 3621-3634. Standards for PRC review
PRC Modern System of Rate Regulation

6. Quality of service

Prompt, reliable, efficie6t101(a)), and
adequate (8§ 403(a)) transmission of postal
items, with particular attention to the “most

expeditious” transmission of letters (§ 101(e)).

§ 3661. PRC report on changes in services
§ 3691. Quality of service standards

7. User protection

Postal services suited to “theds of different
categories of mail and mail users” (§ 403(b)(
and without “ undue or unreasonable

§ 3662. Complaint procedure
)

discrimination” (§ 403(c)).

Appropriations and budget acts of Congresknost all of the funds used to

operate the Postal Service come from postage receipts. Although technicatiye @f

the United States government (because the Postal Service is an agency of the

government), this money has been appropriated to the Postal Service on a permanent

basis'® On top of this, Congress annually appropriates additional funds to the Postal

Service to pay for certain services ordered by Congress. Under the Camgidssdget

1939 U.S.C. § 2401(a) (2006).
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process, appropriations acts are supplemented by budget resolutions and acts which
reconcile existing statutes with budgetary constraints. Provisions addedeto thes
appropriations and budget acts can significantly affect the provision of univengaks

in two ways. First, the amount of money appropriated for the Postal Servicefewy af

the scope of services that can be offered. Second, the appropriations and budget acts may
include substantive provisions (often called “riders” if attached to an appropsiaict)

that direct the Postal Service to provide or not provide certain services. Fqlexam

the 2006 postal appropriations bill, Congress included two riders related to universal
service. One directed that Postal Service to maintain six-day deliveryrahdelivery

of mail at not less than the 1983 levels. The other declared that none of the funds

provided could be used to consolidate or close small rural and other small post offices.

Universal Postal Convention the Universal Postal Convention (2004), the
United States agreed with other member countries of the Universal Postal @nion t
provide universal services under certain conditions until December 31, 2009. These
commitments relate primarily to the geographic scope of services, radegiality of
services. In addition, the United States government is obliged to provide delivery of
inbound international mail and transit services for international mail crogergrritory
of the United States. The government has imposed these obligations on the Postal

Service.

Regulations of the Postal Regulatory Commissidre Postal Regulatory
Commission adopts regulations which create standards for universal servioesilyri

with respect to rates and classifications and associated accountingggsract

Table 1 provides a summary of the universal service obligations set out in
sections 101 and 403 of Title 39 with a list of specific statutory and regulatoryntéeme
which impose, or arguably impose, additional or related obligations on the Postagé Servic
The main body of this study explains the development of sections 101 and 403 and the
related statutory and regulatory provisions listed in Table 1. The finalezhaitit
consider to what extent these various elements add uprniwersal service obligation

for the Postal Service.

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 34

1.4 Legal Obligations of the Postal Service Outside thcope of the
uso

The seven-pronged definition of “universal postal service” adopted for the
purpose of this study does not include all of the public service activities of tled Post
Service or all of the characteristics of postal services offered byo#tal BService. This
definition does not, for example, include the assistance that the Postal Serders te
the Department of State in the processing of passport applications (othdrethan t
provision of postal services for such applications). Nor does it include law entartem
activities of the Postal Inspection Service. Such activities are “puniicss,” but they
do not seem to be “universal postal service” as that term is used in section 702 of the
PAEAM

Likewise, the proposed approach to “universal postal service” does not include
attributes of the Postal Service which are not elements of the servigakygatovided to
the public. For example, section 101 refers to at least two objectives of nationhl posta
policy that are not included in the seven-pronged approach described abowe: (i) fa
conditions of employment (88 101(c), 101(g)) and (ii) a fair and equitable distribution of
mail transportation contracts (8 101(f)). While these goals affechémmerin which the
Postal Service operates, they do not relate teehaceprovided to mailers and
addressees. According to normal usage, a “service” is the “helping or doingowork f
someone else'? In this study, the termniversal servicas used in section 702 of the
PAEA is interpreted to refer wervices provided by the Postal Service and not to non-

service attributes of the Postal Servite.

M Section 3651(b)(1)(C) of Title 39, added by theEPAappears to draw a similar distinction
when it refers to “other public services or actestwhich, in the judgment of the Postal Regulatory
Commission, would not otherwise have been provimethe Postal Service but for the requirements of
law.”

12 5eeThe New Oxford American Dictionary.v. “service.”

13 This view appears to be supported by a reviewegislative history. Committee reports leading
to the PAEA treat universal service and employnaasrgeparate issues. The House report states, “The
legislation creates a modern system of rate reigula¢stablishes fair competition rules and a péuler
new regulator, addresses the Postal Servigaigersal service obligatioand the scope of the mail
monopoly, and institutesnprovements to the collective bargaining procelisR. Rep. No. 66, 109th
Cong., 1st Sess., at 43 (Apr. 28, 2005) (emphaksied). Thus, the universal service obligation seems
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Similarly, the definition of the universal service obligation adopted for thay's
excludes many legal obligations imposed on the Postal Service. While the Rogtz S
has been established by law to provide postal services to the Nation and must supply
these services in accordance with a host of statutory requirements, not akof the
requirements are “universal service” requirements. Many requirement&xdmple,
treatment of employees according to certain governmental standards ovithilesspect
to federal contracting—do not relate to the elements of universal service. Tak Pos
Service would presumably remain bound by these requirements even if it were not
obliged to provide universal postal service. Such requirements, although legalistsnstra
imposed on the Postal Service, are not considered universal service requirements or pa

of the universal service obligation.

Finally, the concept of a “universal service obligation” in this study does not
include requirements which the Postal Service imposes on itself. For exdraple, t
Domestic Mail Manuatiescribes rates and standards for domestic mail services; it is
essentially a set of instructions from Postal Service management topheyees.
Because the Postal Service is a government agency, it has adofiedistic Mail
Manualas a federal regulatidfiBy its nature, however, an “obligation” appears to refer

to an externally-imposed requirement not an internal management practiue.dtudy,

distinguishable from the collective bargaining s Likewise, the Senate report refers to “thé&bas
features of universal service-affordable rategjfent delivery, and convenient community accesstl
postal services.” S. Rep. No. 318, 108th Cong$Sé@ss., at 1 (Aug. 25, 2004).

In Congressional debates, leaders in the preparafithe PAEA also seemed to indicate an
understanding that universal service and emploympeattices were different matters of conc&ee, e.g
151 Cong. Rec. H6512 (daily ed., Jul. 26, 2005néks of Mr. Davis of Illinois) (“For consumers it
preserves universal service, maintains high-quatiydards, and eliminates unfair mailing costthab
they have an affordable and reliable means of comication. For workers it protects collective bargag
and offers whistleblower protections that are ndedesnsure safe employment.”); 151 Cong. Rec. B651
(daily ed., Jul. 26, 2005) (remarks of Mr. T. DaefsVirginia) (“Universal service. First and forestothe
bill preserves the Postal Service's commitmennivassal service, the guaranteed delivery 6 daysek
to each and every address in the United Statd$?);Cong. Rec. H9179 (daily ed., Dec. 8, 2006) &
of Mr. Davis of lllinois) (“This bill has many hidights. It provides for ratemaking flexibility, rat
stability, universal service, high quality standgrand collective bargaining.”); 152 Cong. Rec. 891
(daily ed., Dec. 8, 2006) (remarks of Mr. McHughN®Ew York) (“The universal service mission of the
Postal Service remained the same, as stated s39tbf the U.S. Code: ‘The Postal Service shalelas
its basic function the obligation to provide posaivices to bind the Nation together through tesgnal,
educational, literary, and business correspondefttee people. It shall provide prompt, reliableda
efficient services to patrons in all areas andlskalder postal services to all communities.™).

Y39 C.F.R. § 111.1 (2007).
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therefore, standards which the Postal Service imposes on its operations will dereohsi

standards of universal service but not elements of the universal service obligation.
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2 Legal Evolution of National Postal Services

Although the idea of a “universal service obligation” is relatively new in Acaarpostal
law, there is a long history of laws that have shaped development of national postal
service. In the nineteenth and early twentieth centuries, Congress functiomedriess

as the top management committee of the Post Office. Each Congress considered and
enacted multiple postal acts dealing with postal routes, annual appropriatiorsyesmpl
wages, changes in rates and services, international postal agreementseatupiats.

Until the end of World War II, each house of Congress maintained a full standing
committee devoted exclusively to post offices and post roaisis legal history formed
the starting point when Congress, in the 1950s, decided to adopt a formal statement of
national postal policy, a first step towards defining a universal service obtigdthis
chapter summarizes the legal development of the Post Office and its stvices

approximately the beginning of World War 1.

2.1 Establishment of the Post Office

On July 26, 1775, three months after the battles of Lexington and Concord and
almost a year before the signing of the Declaration of Independence,dhd sec
Continental Congress founded the American post office by adopting a simpd® moti

creating the position of Postmaster General:

That a postmaster General be appointed for the United Colonies, who
shall hold his office at Philddand shall be allowed a salary of 1000
dollars per an: for himself, and 340 dollars per an: for a secretary and
Comptroller, with power to appoint such, and so many deputies as to him
may seem proper and necessary.

That a line of posts be appointed under the direction of the Postmaster
general, from Falmouth in New England to Savannah in Georgia, with as
many cross posts as he shall think fit.

> House Committee on Post Office and Post Roads8(18@6) and the Senate Committee of
Post Offices and Post Roads (1816-19%geNational Archives, Legislative Branch, The Ceritar
Legislative Archives, "Guide to the Records of th&. House of Representatives, 1789-1989," andd&ui
to the Records of the U.S. Senate, 1789-1989"adailfrom http://www.archives.gov/legislative/fimdj
aids/index.html.
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Table 2. Major statutes in of development of uréaéservices,1775 to 1960

1775 Post Office founded by Continental Congress. Letberly.

1781 First postal act, an ordinance of Continental Cesgyr

1792, 1794 | First postal acts of Congress. Post Office estadtisas an office in Treasury.
Newspapers admitted (1792). Magazines admittepbacesavailable basis (1794).

1825 Codification of postal laws.

1836 Reorganization of the Post Office. Fiscal conttightened; funds to be appropriated by
Congress.

1845, 1851 | "Cheap postage” brings reduction in letter ratesght-based rates, envelopes, pre-paid
;tgtrgpf)cs)'r miscellaneous printed matter like adventisnts (1845).
3¢ per half oz for intracity letters up to 3000 esi(1851).

1847 Outbound international mail service begins.

1863 Free city delivery begins in large cities (firgificant collection and delivery services).
Mail divided in "classes" (3 classes).

1872 Codification of postal laws.
Post Office established as Post Office Department.

1874 Revised Statutes (codification of all U.S. laws).
Universal Postal Union founded (U.S. is charter foem

1879 Four classes of mail adopted (lasts until 1996).

1885 2¢ per oz. stamp for letters. First uniform lette for intercity and intracity letters.

1896, 1902 | Rural free delivery begins (experiment, 1896; mpelenanent, 1902)

1912 Parcel post begins.

1912, 1916 Village delivery begins (experiment, 1912; madenparent, 1916).

1932, 1933 | 3¢ stamp for letters in 1932; local rates reduce2itin 1933

1958 4¢ stamp for letters; Postal Policy Act of 1958

1960 Codification of postal laws

That the allowance to the deputies in lieu of salary and all contingent
expences, shall be 20 per cent. on the sums they collect and pay into the
General post office annually, when the whole is under or not exceeding
1000 Dollars, and ten per cent. for all sums above 1000 dollars a year.

That the rates of postage shall be 26gmt less than those appointed
by act of Parliamen

162 J. Cont. Cong. 208 (Jul. 26, 1775).
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Benjamin Franklin, a printer and until 1774 one of top officials of the British PosOffic

in North America, was chosen to be the first Postmaster General.

On July 4, 1776, Congress declared independence from England and began work
on a legal framework for the new government. Articles of Confederation were not
approved by Congress until November 15, 1777, and did not become effective until
ratification by Maryland in March 1781. Under the Articles of Confederation, tlexde
government was grant@xclusiveauthority to establish anterstatepost office. Article
IX provided as follows:

The United States in Congress assembled shall also have the sole and

exclusive right and power of . . . establishing or regulating post offices

from one State to another, throughout all the United States, and exacting

such postage on the papers passing through the same as may be requisite
to defray the expenses of the said offite.

Pursuant to the Articles of Confederation, Congress formally establistied an
organized a national post office in the ordinance of October 18, 1782. The ordinance was
a jumbled text drawn mainly from the British postal law of 1710 and consisting of
eighteen unnumbered paragraphs. Establishment of the Post Office was set out as

follows:

Be it therefore ordained by the United States in Congress assembled,
and it is hereby ordained by the authority of the same, that a continued
communication of posts throughout these United States, shall be
established and maintained by and under the direction of the Postmaster
General of these United States, to extend to and from the State of New
Hampshire and the State of Georgia inclusive, and to and from such other
parts of these United States, as from time to time, he shall judge necessary,
or Congress shall direct.

And be it further ordained by the authority aforesaid, that the
Postmaster General for the time being, shall, from time to time,
superintend and direct the Post Office in all its various departments and
services throughout the extent aforesaid *%. . .

In 1789, a new federal government was established under a Constitution that

superseded the Articles of Confederation. The Constitution authorized Colfijcess

7 Articles of Confederatigrart. IX (1781) (emphasis added).
18 Ordinance of Oct. 18, 1782, 23 J. Cont. Cong. 670.

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 40

establish Post Offices and post Roatihtit unlike the Articles of Confederation did not
grant Congress the sole and exclusive power to do so nor limit the federal government to
the operation of interstate postal services. In its first three sessions, €oognénued in
effect the post office established by the ordinance of 1782 while it considered how to
implement its new authori§. The main issue was how much Congress should involve
itself in management of the postal system and how much discretion should be delegated
to the President. In the end, Congress decided to retain control over the mais fd#ature

the post office.

The Post Office and national postal service were then organized by the act of
1792. Following English practice, the office of the Postmaster Generabeatsd within
the Department of the TreasurySalaried staff consisted of only the Postmaster General
and a handful of assistants. Until the second half of the nineteenth century, the major
function of the Post Office was contracting for intercity transportation ahtits?2
Postmasters were akin to franchisees; they were appointed by the Pars@easral or
the President (after 1829) and compensated from commissions on postage th&dcollect
from addresseetsenders rarely prepaid postage) when they called for their lettegss(lett

were rarely delivered}®

In the 1820s, the prestige of the Post Office rose under the leadership of a capabl
and strong-minded Postmaster General, John McLean. McLean began to refer to the
“Post Office Department” and insisted that the proper role of the Post Oticpublic

service, not collection of general revenues as in the British sy&tEne notion of the

9U.s. Const. art. 1, § 8.

20 Act of Sept. 22, 1789, ch. 16, 1 Stat. 70; AcAaf). 4, 1790, ch. 36, 1 Stat. 178; Act of Mar. 3,
1791, ch. 23, 1 Stat. 218.

2 Act of Feb. 20, 1792, ch. 7, § 3, 1 Stat. 232,234

22 Act of Feb. 20, 1792, ch. 7, § 6, 1 Stat. 232,. 284l 1829, contract transportation accounted
for almost 60 percent of total expenses. Ridistory of the Post OfficApp. C, Tables IlI, VIII.

B gee, e.g Act of Mar. 3, 1825, ch. 64, § 14, 4 Stat. 1025-06 (specifying commissions
allowed postmasters).

%4 SeeJohn,Spreading the NewK)7-09; RichHistory of the Post Offic&12-13, 164-65. Rich
writes, “A careful examination of the letter-boalisthe Postmaster General shows that the heading
‘General Post Office’ was in use December, 182Jemibwas replaced by ‘General Post Office
Department.’ After September 1, 1823, letters vimraded ‘Post Office Departmentlbid., 112-13.
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Post Office as a separate department caught on. A important codificatienpufstal
laws in 1825 was entitled “An Act to reduce into one the several acts establistiing a

regulating the Post-office Departmeft.”

In 1829, the newly elected President Andrew Jackson took over appointment of
postmasters earning more than $1,000 in commissions as a way of rewarding his
supporters. President Jackson moved McLean to the Supreme Court because he opposed
politicization of the Post Office. Jackson then appointed William T. Barry to be
Postmaster General and included him in his cabinet. In this manner, the Parstmast

General became a cabinet official.

In 1836, Congress reorganized the Post Office to improve accounting cohtrols.
Revenues were required to be transferred to the Treasury instead of disbucdlydogire
the Postmaster General. The Postmaster General was directed to subsniized
budget to Congress each year, and Congress authorized funds for postal aasitiities
deemed appropriate. The Postmaster General was also required to makerepguls to
Congress on the operation of the Post Office. A new office, the Auditor of the Post
Office, was created within the Treasury to oversee the accounts of theffrmstThe
Auditor was appointed by the President with the advice and consent of the Senate. The
President’s authority to appoint postmasters earning more than $1,000 in commission was
confirmed by statute, but appointments were made subject to the advice and consent of

the Senate.

In 1872, Congress codified the postal laws for the first time since 1825 and
formally established the Post Office Department as its own departmgove&inment.
The four principal officers, the Postmaster General and three AssistamiaBtests
General, were to be appointed by the President with the advice and consent of the Sena
and could only be removed by the same process. Their terms of office waesl aligh

the President’$® The body of postal laws was not codified again by Congress until

%% Act of Mar. 3, 1825, ch. 64, 4 Stat. 102.

% seeRoper,The United States Post Offib&, 295; JohrSpreading the New&13-18.

27 Act of July 2, 1836, ch. 270, 5 Stat. 8keRoper, The United States Post Offi6&-58.

8 Act of June 8, 1872, ch. 335, §§ 1-2, 17 Stat, 283-84. Terms of office for the officers of the
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1960%° and the Post Office Department was not fundamentally reorganized until the

Postal Reorganization Act of 1970.
2.2 Evolution of the Geographic Scope of Postal Seeyi@ 789-1945

2.2.1 Intercity Postal Systems: Post Roads and Post Offices

Early postal laws were grounded in a pre-industrial concept of a “postadirsyst
Before about 1840, a “postal” system was literally a series of postsagprstations,
located along a “post road.” In eighteenth-century England and colonial Aptegca
“mail” (or pouch) was originally carried by walking messengers (a “fost’p or by
mounted riders (a “horse post”). In the late eighteenth century, as roads ichpnavehe
volume of mail increased, “stage coaches” were employed on main roads. ©n wate
routes, the mail was carried by regularly scheduled “packet boats.” Tloh&ecteristic
was the regular schedule, for ships normally sailed only when there wagstiffargo

to justify a voyage.

For early Congresses, specifying the geographic reach of the natiaial pos
service was a matter of designating which roads would be used as “post roags” al
which “post offices” would be located for collection and distribution of letters and
newspapers. In the first section of the first postal act, enacted in 1792, Congrdgbdist
post roads to be established. The act begins by establishing the route of the main North
South post road from Maine to Georgia as follows:

From Wisscassett in the district of Maine, to Savannah in Georgia, by the

following route, to wit: Portland, Portsmouth, Newburyport, Ipswich,

Salem, Boston, Worcester, Springfield, Hartford, Middletown, New

Haven, Stratford, Fairfield, Norwalk, Stamford, New York, Newark,

Elizabethtown, Woodbridge, Brunswick, Princeton, Trenton, Bristol,
Philadelphia, Chester, Wilmington, Elkton, Charlestown, Havre de Grace,

Post Office Department extended one month aftePtiesident’s.

29|n 1926, Congress codified all prior statutes peamanent nature into a topically organized
consolidation called the United States Code. ThitedrStates Code was not, however, positive lady; on
“prima facie” evidence of the law. Act of June 3926, ch. 712, 44 Stat. 777. The law remained the
original statutes unless Congress enacted spétéis of the code as positive law and repealedbtiginal
statutes. Congress did not enact Title 39, theaptile of the United States Code, into positise luntil
1960.
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Hartford, Baltimore, Bladensburg, Georgetown, Alexandria, Colchester,
Dumfries, Fredericksburg, Bowling Green, Hanover Court House,
Richmond, Petersburg, Halifax, Tarborough, Smithfield, Fayetteville,
Newbridge over Drowning creek, Cheraw Court House, Camden,
Statesburg, Columbia, Cambridge and Augusta; and from thence to
Savannah ..

Other post roads branched off the main route, for example, “from Baltimore, by
Fredericktown and Sharpsburg, to Hagarstown; and from thence to Chambersburg” and
“from New York, by Albany, Bennington, Manchester and Rutland, to Burlington, on
Lake Champlain3 In addition to the post roads established by Congress, the Postmaster
General was authorized to enter into contracts to extend the lines of posts for i to eig

years>?

The length of post roads rose rapidly from about 1,875 miles in 1790 to 343,888
in 1880. In 1792, the list of post roads took up two pages iStdtates at Largehe
official compilation of the acts of Congress. Each Congress consideredausnpeist
road bills. In 1810, Congress repealed previous post road laws and codified the list of
post roads in an act that took 10 pages oBtlatutes at Largé® In 1854, the same
exercise required 198 pag¥dn the Revised Statutes adopted in 1874, codification of

the list of post roads was placed in a separate part, requiring 343*pages.

Congress continued to designate individual post roads in legislation until 1884.
Previously, Congress has used a generic designation of post roads to authorize the
Postmaster General to contract for carriage of mail by non-road rabttasel. In 1823,
Congress declared “all waters on which steamboats regularly pass from pant’ tto be

post roads® In 1838, Congress declared all railroads to be “post rotitds.1884,

30 Act of Feb. 20, 1792, ch. 7, § 1, 1 Stat. 232.

3L Act of Feb. 20, 1792, ch. 7, § 1, 1 Stat. 232,.233
% Act of Feb. 20, 1792, ch. 7, § 2, 1 Stat. 232,.233
33 Act of Apr. 28, 1810, ch. 30, 2 Stat. 579.

34 Act of Aug. 8, 1854, ch. 230, 10 Stat. 349.

% Revised Statutes, Part 2 (1875).

% Act of Mar. 3, 1823, ch. 33, § 3, 3 Stat. 764,.767

37 Act of July 7, 1838, ch. 172, § 2, 5 Stat. 2713.28is unclear why this provision uses the term
“post route” instead of the traditional term “posad.”
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Congress declared “all public roads and highways while kept up and maintained as such
are hereby declared to be post rout&s.”

Table 3. Post roads and post offices, 1790 to 1900

Post roads Post roads Post offices Post offices
Post Post per 1000 per 100,000 per 1000 per 100,000
roads offices sq. mi. pop. sq. mi. pop.
1790 1,875 75 2 48 0 2
1800 20,817 903 24 392 1 17
1810 36,406 2,300 22 503 1 32
1820 73,492 4,500 42 762 3 47
1830 114,780 8,450 66 892 5 66
1840 155,739 13,468 89 912 8 79
1850 193,751 18,417 66 835 6 79
1860 240,594 28,498 81 765 10 91
1870 231,232 28,492 78 600 10 74
1880 343,888 42,989 116 686 14 86
1890 62,401 21 99
1900 76,688 26 101

SourcesRich, The History of the United States Post @ffi@2;Postmaster General Ann. Rep829 to
1880), Carter et alHlistorical Statistics of the United States: MilléalnEdition, tables Aal-2; Dg181.

Although there was little opposition to the bill relinquishing congressional control
over the designation of post roads, Senator Preston Plumb (Repub., Kansas) was

concerned. He precipitated a revealing discussion that indicates hewdittiol

Congress actually exerted over the geographic scope of the national postal $ertvie
following passage, the other speakers were Senator Nathaniel Hill (R€épldrado),
Chairman of the Committee on Post Office and Post Roads, Senator Eugene Hale
(Repub., Maine), and Senator M.C. Butler (Dem., South Carolina).

Mr. PLumB. . . . This simply takes out of the hands of Congress all

control of the postal service of the United States except so far as relates to
the carriage on railroads. The Postmaster-General having before him that
ganglion of tracts called township roads, county roads, State roads,
national roads, may at his own sweet will put on daily service, weekly
service, tri-weekly service, semi-monthly or monthly or any other service
he pleases, obligating the Government to pay for it, and Congress will
know nothing about it until after the contracts have been made and they

%8 Act of Mar. 1, 1884, ch. 9, 23 Stat. 3.
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shall be reported to Congress with a polite request to have the necessary
money appropriated to pay obligations already incurred.

While | can think of a great many cases where this power would be
justifiable, it seems to me it is wise to consider that heretofore Congress
has never given to the Postmaster-General power to put on temporary
service, that is, service over a route not established by law, for a longer
period than twelve months, and I think now the limit is six months by law.
For a long time there was no provision whatever for service of that kind. |
only speak of that to show how cautiously and conservatively Congress
has heretofore guarded the power of the establishment of postal service.

Mr. SAwYER. | should like to ask the Senator from Kansas if he has
ever known a case where a member or a Senator asked to have a road put
in as a post-road where it was not done? This is to save us from passing a
large post-route bill every year.

Mr. PLumB. There is no doubt our methods of legislation are
cumbrous, but that is one of the inevitable accompaniments of republican
government anyhow; and even if we do legislate as a matter of course, that
is to say, if we do put on post-routes simply at the request of anybody who
chooses to offer an amendment to that effect, that is a better guard than it
is to throw open the entire road system of the United States to the
Postmaster-General with a continual discretion to him that he shall
wherever he sees fit put on service not limited to daily or weekly or tri-
weekly, but to make it just as much and as often as he pleases.

Mr. BUTLER. If the Senator will pardon me, I think the Postmaster-
General practically does that now. We pass a post-route bill every session
embracing a number of post-routes, and the Postmaster-General puts
postal service on or not as he sees fit. He puts weekly service or tri-weekly
service or daily service on what are known as the star routes, or no service
at all, just as he sees proper. It seems to me he has just as much power
now for all practical purposes as he would have under the operation of this
bill.

Mr. PLumB. He can not put service on a route that is not established by
law.

Mr. BUTLER. Of course he can not, but he does put it or not on all that
are established by law, as he chooses.

Mr. PLumB. It is true he does; but if we open to him not only the
number of routes named in the statute, but all the other traveled roads in
the United States, and say to him he has that power, how do we know he
will not exercise it improvidently? It is simply abdicating the whole
control of the postal service in favor of the Postmaster-General. That is all
it is.

Mr. HiLL. | should like to ask the Senator from Kansas if he is not
aware that there are thousands of post-routes now established in the
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United States on which no service has been ever put, so that the mere fact
of establishing more routes will not in the slightest degree increase the
amount of service which shall be put on the routes?

Mr. PLumB. If that is true it is a confession that this bill is not
necessary; and inasmuch as we have got along reasonably well under the
old system, why not maintain it?

Mr. HiLL. It has been the custom in Congress for many years at every
session to pass a post-route bill. It involves a great deal of labor and a
great deal of expense, and it has appeared to the committee to be an
entirely unnecessary labor. We put upon those bills in every case every
route that is offered, no matter from what source it comes; we see that the
route is put on the bill, and never of my knowledge has there been an
objection made to any route being put upon one of those bills. | can see no
harm that can possibly result from the passage of this bill and a great deal
of good.

Mr. HALE. | suppose that what the Senator from Colorado has alluded
to is precisely the object of this bill. Every year there is an annual post-
route bill and every Senator who wants a route put on in his State and
every Representative in the other branch who wants a route put on in his
district puts it on; nobody ever objects; it goes into the post-route bill; it
goes through without an objection; and the Postmaster-General puts as
much service as he chooses, after investigation, on those routes.

Mr. BUTLER. And as little as he chooses.

Mr. HALE. And as little as he chooses. The operation practically is that
if there is a new route to be established it frequently has to wait a year or a
session of Congress before it can be got into the post-route bill, but it
always goes in in time, nobody objecting. | take it the principle of this bill
is to take away the necessity for that delay, and instead of doing it
piecemeal as we always do nobody objecting, to give general authority to
the Postmaster-General to put on service wherever he deems it essential
without waiting for this annual post-route bill. It seems to me that it. is a
good measure and that it will save something by avoiding the passage of
the annual bill which is practically useléSs.

Congress did not exercise the same level of control over establishment of post
offices. The 1792 act authorized the Postmaster General to appoint “deputy parstmast
at all places where such shall be found neceséafath deputy postmaster was to

“keep an office in which one or more persons shall attend at such hours as the Postmaste

3915 Cong. Rec1113 (Feb. 14, 1884).
0 Act of Feb. 20, 1792, ch. 7, § 3, 1 Stat. 232,.234
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General shall direct, for the purpose of performing the duties théfelofthe post act of

1799, authority to establish post offices was clearly vested in the Postmesealc
The Postmaster General shall appoint an assistant, and such clerks as may
be necessary for performing the business of his office; he shall establish

post-offices, and appoint postmasters, at all such places as shall appear to
rlizm expedient, on the post roads that are or may be established by law . . .

This delegation of authority remained essentially unchanged through the RewisgesS

of 1878 and was incorporated in similar terms in the postal code of 4960.

While the authority to establish a post office presumably implied the autrority t
discontinue a post office, in February 1861, on the eve of Civil War, Congress explicitly
authorized the Postmaster General to discontinue post offices when in his judgment,

the postal service cannot be safely continued, or the post office revenues

collected, or the postallaws maintained, on any post route, by reason of

any cause whatsoever, the Postmaster General is hereby authorized to

discontinue the postal service on such route, or any part thereof, and any

post offices thereon, till the same can be safely restored, and shall report
his action to Congress.

This authority, too, was retained in the postal law with little change through theodest ¢
of 1960:°

Establishment of post offices may be distinguished from the erection of post
office buildings Early post offices were not separate, monumental buildings. With the
exception of a few major cities, post offices were usually located in lgasetbrs of

buildings such as hotels or mercantile exchanges. Not until the Civil War did €sngre

41 Act of Feb. 20, 1792, ch. 7, § 7, 1 Stat. 232,-234
42 pct of Mar. 2, 1799, ch. 43, § 1, 1 Stat. 733.
“3 Revised Statutes § 3829 (2d ed., 1878).

4 Act of Sept. 2, 1960, Pub. L. No. 86-682, § 70(li(g)74 Stat. 578, 582 (“The Postmaster
General may— (1) establish post offices as he despadient”).

5 Act of Feb. 28, 1861, ch. 61, 12 Stat. 177.

6 Act of Sept. 2, 1960, Pub. L. No. 86-682, § 70(g)74 Stat. 578, 582 (“The Postmaster
General may . . . (2) discontinue post offices wthemefficiency of the service requires or reverares
endangered from any cause”).
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begin to build substantial federal buildings to house the post office, federal court,

customs agents, and other federal offftes.

Since 1900, the role of post offices has declined as a measure of the extent of the
national postal service. Most postal patrons today receive most postalsesvioeans
of collection and delivery services. In 2000, the United States had fewer poss qiér
million residents (99) than it did in 1794 (101). The high water mark for the system of
post offices was attained in 1894, when there were 1,022 post offices per million
residents, or one post office for every 987 residents. In absolute terms, tiheumaxi
number of post offices was 76,945 in 1901. Today, the Postal Service has about half that

number.

2.2.2 Early City Delivery Services, 1792-1862

Before the Revolutionary War, intercity letters were occasionallyeteld to
recipients in the environs of a post office by messengers informally appointegl by th
postmastef® Section 28 of the postal act of 1794 explicitly authorized the Postmaster
General to continue this practice. Local “letter carriers” were natisdlamployees of
the Post Office but paid 2¢ per letter by the addressee in addition to the postage due,
which the letter carrier collected for the postmaster. Although it was pe$sitd sender
to pre-pay postage, it was not the custom and rarely happened. The 1794 act also
provided that a person could drop a letter at a post office for later collectsmnimBone
residing in same city. For each “drop letter,” a postmaster received 16dguétdrop
letters and delivery by letter carriers were not considered “postaitesy and letters so

handled were not “in the mail” or “carried by post.”

Section 28 of the 1794 act provided in full:

*" John,Spreading the Newk12-15. In 1917, a prominent postal official susjgd that
extravagant buildings were unnecessary to providimegfficient postal service: “It is short-sighted the
people in any locality to strive to secure the exjitire of Government money in the unnecessary
construction or elaborate ornamentation of Fedmuédlings for post offices, when this money might b
spent to better advantage, in the interest not ohtlzge whole country but also the community coneel;
in the extension and improvement of mail faciliti€Roper,The United States Post Offi®@. Daniel
Roper was the First Assistant Postmaster Genenal 1913 to 1916.

“8 Rich, History of the Post Offic&04.
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SEC. 28. And be it further enacted, That letter carriers shall be
employed at such post-offices as the Postmaster General shall direct, f
the delivery of letters in the places, respectively, where such postsoffice
are established; and for the delivery of each such letter, the letter carrie
may receive of the person to whom the delivery is made, two cents:
Provided, That no letter shall be delivered to such letter carrier for
distribution, addressed to any person who shall have lodged at the post-
office a written request, that his letters shall be detained in the office. And
for every letter lodged at any post-office, not to be carried by post, but to
be delivered at the place where it is so lodged, the deputy postmaster shall
receive one cent of the person to whom it shall be delivéred.

Statutory provisions relating to letter carrier delivery and local dropdetenained
unchanged through the postal code 1825%ct.

Given the high cost of delivery, almost all addressees went to the post office for
their letters. In major cities, merchants asked the postmaster btiststaivate letter
boxes at the post office so they could collect their mail without waiting in thecpubli
gueue. Despite official discouragement of private boxes, in 1825 the New York City Post
Office had 900 private boxes compared to six city delivery carriers. By 1850, theenum
of private boxes had risen to more than 3,006.1825, the postmaster of New York
unofficially agreed to collect the letters of certain merchants fronsigrtgted store,
saving them the trouble of taking the letters to the post oftifee postal act of 1836
first sanctioned use of letter carriers to collect mail and deliver looplldtters, albeit

for an additional feé®

Notwithstanding these early steps, true local postal services wererpomee by
the Post Office, but by private companies called “penny posts” operating in bidw Y
City and other major cities. In the 1840s, penny posts inaugurated many of thesservic

that later became standard attributes of government postal service, including house

9 Act of May 8, 1794, ch. 23, § 28, 1 Stat. 354,.366
0 Act of Mar. 3, 1825, ch. 64, § 36, 4 Stat. 102.11
*1 Harlow, Old Post Bag896-400.

*2 Rich, History of the Post Offic&05.

%3 Act of July 2, 1836, ch. 270, § 41, 5 Stat. 8Q, 89
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delivery, street collection boxes, prepayment by adhesive stamps, spéeeiydand

local parcel post. At least 140 private local posts operated in the United®$tates.

By June 1842, City Despatch Post was delivering 450 local letters per day in Ne
York City compared to the Post Office’s 250. In August 1842, Postmaster General
Wickliffe bought City Despatch Post, hired its former owner as manager, and veent int
the local mail business under the name United States City Despatch Rarséach local
letter, United States City Despatch was required to charge the 1¢ dropHetige plus a
charge of 2¢ for delivery to the addressee, for total charge of up to 3¢ per kecal let
Meanwhile, the main rival, Boyd's City Express, charged only 2¢ per f&tiére Post
Office’s experiment operating United States City Despatch Postllémir and a half
years. In late 1846, United States City Despatch Post closed. It was dggacarght
down by an increase in drop letter rates from 1¢ to 2¢ in 184ffer 1845, private

penny posts flourished in New York, Boston, and Philadelphia, and other cities.

The Post Office’s first significant foray into local delivery was takethe wake
of the postage reduction act of 188The 1851 act halved the drop letter rate to 1¢. The
act also provided for a fee of 1¢ for delivery of local or intercity lettepgiraon of the
delivery charge, set by the Postmaster General, was allowed for thedetier as a
commissiort? In addition, section 10 of the act gave the Postmaster General authority to
establish “convenient places of deposit” and to designate new “post routes” within
cities® By 1859, the Post Office had established delivery systems in fourteen of the

¥ SeePerry,Byways of PhilatelyL; PattonPrivate Local Postsiii.

% Seel842Postmaster General Ann. Reph S. Doc. No. 1, 27th Cong., 3d Sess., at 733;62
(1843).See als@cheeleshort History of the Mail Service2.

%6 patton Private Local Post§2-53, 118.

" Act of Mar. 3, 1845, ch. 43, § 1, 5 Stat. 732,-832 This increase was apparently adopted to
discourage intercity private expresses from drogjpetters with the local post office for delivery.

%8 Act of Mar. 3, 1851, ch. 20, 9 Stat. 587.
%9 Act of Mar. 3, 1851, ch. 20, § 1, 9 Stat. 587, 588

€9 Act of Mar. 3, 1851, ch. 20, § 10, 9 Stat. 5871 §9I]t shall be in the power of the Postmaster-
General, at all post-offices where the postmastexsappointed . . . to establish post routes witéncities
or towns, to provide for conveying letters to tlesipoffice by establishing suitable and conven@ates
of deposit, and by employing carriers to receive deposit them in the post-office; and at all sofflttes
it shall be in his power to cause letters to bévdedd by suitable carriers, to be appointed by funthat
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largest cities. That year, the Post Office delivered over 11 milliomdetiewspapers,
and pamphlet& but it appears that almost all were intercity items, for Postmaster
General Joseph Holt complained that, with respect to local letters, “[t]nespondence
is now almost entirely in the hands of private expres¥es.”

In 1861, Congress extended the postal monopoly to forbid private carriage on
postal routes within any city or towf Nonetheless, the Post Office was unable to make
significant headway in local postal services until the introduction of freeleltyery two

years later.

2.2.3 Free City Delivery Service, 1863

In the important postal act of 1863, Congress initiated what is regarded as the
beginning of true local postal service by the Post Office by authorifieg“city
delivery in major cities. “Free” referred to the deliveryrgercity letters, the only letters
“in the mails,” without a separate delivery charge added to the pnepstisigecharge of
3¢ per half ounc&’ The scope of the city delivery system was left to the discretion of the
Postmaster General. It could be established wherever he thought theratysystem
was “perfected”:

SEcC. 12. And be it further enacted, That whenever the Postmaster-

General shall have perfected the carrier system in any postal distast

in his judgment, to justify him therein, he is authorized to make delivery,

within any prescribed postal district, of mail matter by letter-eesrias

frequently as the public convenience in such district shall require, and
shall make all proper regulations for that purptse.

At the same time, the 1863 act required prepayment of local letters, “latters

transmitted through the mails,” at a standard rate of 2¢ per half ounce.

purpose”).

¢l 1859Postmaster General Ann. Reph S. Exec. Doc. No. 36-2, at 1476 (1859) (Repbthe
Officer of the Auditor of the Treasury for the P@ffice Department).

62 1859Postmaster General Ann. Reph S. Exec. Doc. No. 36-2, at 1399 (1859).
8 Act of Mar. 2, 1861, ch. 73, § 4, 12 Stat. 20%.20
% Act of Mar. 3, 1863, ch. 71, § 22, 12 Stat. 7005.7
% Act of Mar. 3, 1863, ch. 71, § 12, 12 Stat. 7003.7
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Sec. 23. And be it further enacted, That the rate of postage on all
letters not transmitted through the mails of the United States, but delivered
through the post-office or its carriers, commonly described as local or drop
letters, and not exceeding one half ounce in weight, shall be uniform at
two cents, and an additional rate for each half ounce or fraction thereof of
additional weight, to be in all cases prepaid by postage stamps affixed to
the envelope of such letter, but no extra postage or carrier's fee shall
hereafter be charged or collected upon letters delivered by carriers, nor
upon letters collected by them for mailing or for deliv&ry.

Since they no longer were paid by mail recipients, letter carriers leexaaried
employees. The Postmaster General was authorized to establish branchqasst offi
collection boxes, and delivery services “when, in his judgment, the public interest or
convenience may require t”"Letter carriers became salaried employees of the Post

Office.®® Free city delivery was provided in 49 cities by the end of £863.

Local postal service and intercity postal service were still not viewedisied
service. The 1863 act retained the historic distinction between postal itethe ‘fnail”
and local postal item$.Although postage rates for local letters were established by law,
delivery rates for local newspapers, periodicals, and circulars wereateddietween
the local postmaster and publishers. The postmaster was furthered authorizegto del
local packages “exceeding the maximum weight of mailable pack&geseffect, the
Post Office was operating two complementary businesses: the postet serdilocal

delivery services.

In 1865, Congress made free city delivery mandatory in every city vaita than
50,000 residents. The act also clarified that pre-1863 rules for local deliveayneshin

% Act of Mar. 3, 1863, ch. 71, § 23, 12 Stat. 7(05.7
57 Act of Mar. 3, 1863, ch. 71, § 13, 12 Stat. 7003-D4.

% Act of Mar. 3, 1863, ch. 71, § 11 (letter carsefaries), § 12 (local delivery services), § 13
(branch post offices and receiving boxes), 88§ 19ekisses of mail), §23 (local letter rate; no ieais fee
for delivery), 12 Stat. 701, 703-05. The 1863 & gfor the first time, divided the mail into tlere
“classes”: letters, regular printed matter, andcedlaneous matter.

69 1863Postmaster General Ann. Repn H.R. Exec. Doc. No. 38-1, at 4 (1863).

"0 For example, Act of Mar. 3, 1863, ch. 71, § 23Stat. 701, 705, referred to “the rate of
postage on all letters not transmitted throughntlads of the United States, but delivered throughpost-
office or its carriers, commonly described as lawadirop letters.”

" Act of Mar. 3, 1863, ch. 71, § 15, 12 Stat. 7004.7
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effect where free city delivery was not provided, except prepayment woudd)bieed

for drop letters at the rate of 1¢ per leffer.

In 1873, Congress authorized, but did not require, the Postmaster General to
extend the city delivery system to cities with 20,000 or more resiffefite next year,
however, Congress repented its extravagance and raised the minimufrtisizeitees
eligible for free city delivery to 30,000.Postal revenues improved, and in 1879
Congress authorized the Postmaster General to provide free city deliveargsrand
towns with not less than 20,000 residents and from post offices with gross revenues of
not less than $20,000 the previous y&dn 1887, Congress authorized the Postmaster
General to provide free city delivery in cities and towns with not less than 10,000
residents and from post offices with gross revenues of not less than $10,000 the previous
year!® At this point, political agitation for further extension of free city deliveagne to
an end, for city carrier service extended, at least potentially, to wrieasdry city and

town of any sizé!

2.2.4 Rural Free Delivery, 1896

In 1890, about 19 million of the nation's 76 million inhabitants enjoyed mail
delivery by virtue of the free city delivery systéfiViembers of Congress representing
rural constituencies began to argue that it was inequitable to provide daitiefreery to
city households while requiring country residents to travel, often many mileg;i¢vee

79
I

their mail.” The Post Office, however, resisted calls to develop a rural delivery service

on the grounds that costs would greatly exceed revenues.

2 Act of Mar. 3, 1865, ch. 89, § 15, 13 Stat. 5.5
 Act of Mar. 3, 1873, ch. 231, § 1, 17 Stat. 5567.5
" Act of June 23, 1874, ch. 456, § 1, 18 Stat. 231.

S Act of Feb. 21, 1879, ch. 95, § 5, 20 Stat. 31 @ct restated the rule that free city delivery in
cities and towns with more than 50,000 residents mvandatory.

8 Act of Jan. 3, 1887, ch. 14, § 1, 24 Stat. 355.
" See generallfFuller, American Mail71-74.
8 Fuller,RFD 14.

® Fuller, American Mail75.
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In 1896, Postmaster General William L. Wilson launched an experimentdl “rura
free delivery” or RFD service when Congress authorized $10,000 in addition to
previously authorized but unexpended sums, a total of $48°@@ngress did not
prescribe the nature of the experiment nor where rural free delivery should be ghrovide
In 1897, after testing the service in different states and along routes widhsvari
conditions, First Assistant Postmaster General Perry Heath pronoungledietivery a
success, “The general results obtained have been so satisfactory asothegge
feasibility of making rural delivery a permanent feature of postal admane in the
United States; not immediately, or in all districts at once, but in some gaautlal
graduated form® The Post Office was deluged with petitions to be included in the RFD
experiment, and Congress increased the appropriation for the program in eaclegf the n

several years.

There was never any thought that RFD would provide delivery to the door of the
addressee as in city service. Rural free delivery was provided to a box locaiga al
public road from which the recipient would have to retrieve his mail. Nor was tmgre a
idea that RFD would serve every household in rural America. RFD was limited $o0 area
with improved roads that were sufficiently densely settled so that, in priratifdast, a
rural route would deliver to about 100 households in twenty-five miles, an average of
four families per mile of postal route.

Special agents were instructed that, as a rule, where good roads
prevailed no rural route should be less than 25 miles in length, and that no

route ought to be started where the roads were not graveled or
macadamized.

It was further required that there should be not less than 100 families
within easy reach of each route, and a careful proviso was inserted that
rural free delivery must not be made a mere adjunct to city delivery by
giving a suburban service to residents within 2 or 3 miles at a post office

8 1896Postmaster General Ann. Rept.H.R. Doc. No. 54-4, at 25, 129 (1898peAct of June
9, 1896, ch. 386, 29 Stat. 313, 314 (“That ten $hod dollars of this amount may be used to defray t
expense of experiments in rural free delivery uriderdirection of the Postmaster-General, andtheat
amount heretofore appropriated for this purposesdiidinexpended be available for said experiménts

81 1897Postmaster General Ann. Reph H.R. Doc. No. 55-4, at 105 (1897).
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in a city in which rural free delivery prevaffs.

In 1902, Postmaster General Henry Payne declared that RFD had proved itself
and should be adopted as a permanent part of the postal system. He reported that rural
service was not the financial disaster predicted by opponents but that, on the cidintrary

was apparently having a positive effect on the postal deficit:

In respect to the net cost of the service, which it was at one time
thought would be greater than the postal revenues could bear, the facts are
that while the appropriations for its development have increased from
$40,000 in 1897 to $50,000 in 1898, $150,000 in 1899, $450,000 in 1900,
$1,750,000 in 1901, and $3,993,740 in 1902, the annual excess of
expenditures over revenue in the Post-Office Department for these
respective years, as elsewhere shown, has been practically in intierse ra
to the expenditure for rural free delivery.

The effect of the extension of the service is twofold.

First, it causes increase in the postal receipts of the offices from which
it starts.

Secondly, it is responsible in part, at least, for the increase in the
receipts of city free-delivery offices with which it is brought into elos
communicatior?®

The Postmaster General concluded that RFD could feasibly service abohirdrud-the
national territory (excluding Alaska), and that it was already servinglorteef that

area. He predicted completion of the rural free delivery system in teags.y

Rural free-delivery service has become an established fact. It is no
longer in the experimental stage and undoubtedly Congress will continue
to increase the appropriation for this service until all the people of the
country are reached, where it is thickly enough settled to warrant it. The
estimates of the Department are to the effect that the availablertefor
this service embraces about 1,000,000 square miles, or one-third of the
country's area exclusive of Alaska. The 11,650 routes now in operation
cover about one-third of the available territory. From this it will be seen
that it will require 27,000 employees additional to those now in the service
to cover this territory. If Congress shall make the necessary
appropriations, it is believed that within the next three years the extension
of the service will have been compleféd.

82 1899Postmaster General Ann. Repn H.R. Doc. No. 56-4, at 203 (1899).
8 1902Postmaster General Ann. Reph H.R. Doc. No. 57-4, at 16 (1902).
84 1902Postmaster General Ann. Reph H.R. Doc. No. 57-4, at 14 (1902).
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In 1902, rural free delivery became a permanent postal service by simply
removing the word "experiment” from the postal appropriations act. Congress
appropriated $7.5 million for RFD in fiscal year 1903. The act also required the
Postmaster General to develop a standard for metal mail boxes for RFD delivery
(previously, rural households used any sort of box they liked). The act also made it a
crime to tamper with or steal mailboxes, prescribing a penalty of $1,000 or impesbnm

for up to three years.

The 1902 act did not, however, define the geographic scope of rural free delivery
nor formally authorize the Postmaster General to d§ Bmder Post Office regulations,
expansion of the RFD system was initiated by homeowners, who petitioned the Post
Office for service. Petitioners had to affirm that “not less than threghf®of the heads
of families and others to be supplied thereby shall agree to patronize the s@vic

provide boxes for the reception of their m&fl.”

By 1906, the rural free delivery system was substantially in place. The fiost O
operated 35,766 rural routes. Daily service was provided on almost all routes, but the
Post Office reserved the right to reduce service to three days per wee& of tzack of
patronagé€® The number of petitions for new routes had peaked in 1905 and was
declining substantially. The Post Office began to focus more on inspection and
improvement of existing routes than on establishing new routes. The Post Gifice al
began to close small “fourth class” post offices (generally agencied@geratore)
which were unneeded due the expansion of RFD. The fourth class postmasters fought this

process by appealing to Congress so that the Post Office was often timogeetate the

8 Act of Apr. 21, 1902, ch. 563, § 1, 32 Stat. 10¥3.

8 See1906Postmaster General Ann. Reph H.R. Doc. No. 59-4, at 74 (1906) (“Even thén [
1902], though the aggregate sum provided for théewas increased several millions of dollars, no
explicit regulations for its control were enactgdthe Congress.”).

871902Postal Laws and Regulations (Supp. 190Mstructions for the Guidance of Postmasters
and Carriers in the Conduct of the Rural Deliveeyv&e,” in S. Doc. No. 59-394, at 5-6 (1907).

8 1906Postmaster General Ann. Reph H.R. Doc. No. 59-4, at 74-78, 327-34 (190@pert of
Fourth Assistant Postmaster General). This repoltides a good review of the first ten years oélrinee
delivery. More than half of the mail delivered hyal free delivery was newspapers and magazBes.
Kielbowicz, “Universal Postal Service,” at 28-29.
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old mail service side by side with the new long after the old was unnecesday a

increased the cost of establishing rural free delivéty.”

The pace of adding new rural routes slowed still more after the government ra
into budgetary problems in 1909. This slowdown left the South, represented by
Democrats, feeling aggrieved. The award of rural routes by the Post Déjpgtment in
the 1896 to 1906 period had been highly political. Republicans controlled the presidency
and both houses of Congress until the election of 1910. The Republican areas in the
North and Midwest were well supplied with rural postal routes while the Detitocra
South was often unable to get rural routes placed into operation even after theyrhad bee

approved by the Post Office and funds had been appropriated by Congress.

In 1912, Democrat Woodrow Wilson was elected President. He appointed Albert
Burleson to be Postmaster General. Burleson believed the Post Office shouldpay its
way and that the RFD program would be made more efficient by reorganizing and
lengthening routes and encouraging delivery by automobile where feXdit#eleclined
to spend all of the money appropriated by Congress for extension of rural free delivery
Rural carriers were displaced and in some cases fired. Mailboxes had to be moved to
different, sometimes more distant, roads. Both rural resident farmers andaihearriers
were unhappy with Burleson’s reforms. Many farmers particularlykédlthe longer
motorized routes in which the carrier’s vehicle started from a more distardfpos
because the result was that the farmer’s postal address was no loogetessvith his

local village. Congress was deluged with complaihts.

In 1916, Congress stepped in to control the rural free delivery program. The
House added a provision to the postal appropriations bill for 1917 prohibiting the use of
motor vehicles to serve rural routes unless approved by a majority of the households

served’ The Senate Committee on Post Offices and Post Roads added an amendment

8 SeeFullerRFD 82.

% See1914Postmaster General Ann. Reph H.R. Doc. No. 63-1387, at 34-37 (1914); 1915
Postmaster General Ann. Reph H.R. Doc. No. 64-358, at 22-25 (1915).

1 Fuller, RFD 148-56.
9253 Cong. Rec. 9625 (1916).
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apparently authored by Senator Thomas Hardwick of Georgia, a Democrat and
committee member. The amendment prescribed that horse-drawn routes should be
between twenty-four and thirty-six miles in length and motorized routes befiftge

and seventy-five miles, and it directed the Postmaster General to reertjen2FD
system accordingly. The Hardwick amendment also included the direction:riraka
mail delivery shall be extended so as to serve, as nearly as practical@etite rural

population of the United State¥”

In the Senate debate of the appropriations bill, Senator Reed Smoot of Utah (R)
guestioned Senator Hardwick closely on the breadth of the national postal service

intended to be required.

Mr. SMOOT. . . . It seems to me that that is a very broad statement; and,
if it is put into effect in good faith as it is worded here, it will cost an
untold amount of money.

Mr. HARDWICK. | am glad the Senator asked me that question. | ought
to have covered that already. It is only the expression of a general policy
at which we are aiming. We did not undertake to increase the amount
involved in this appropriation; but what we were after was to say to the
department and to say to the country that it is not our policy to skimp this
particular branch of the service, to try to save money on it, so as to make
up a loss somewhere else; but we wanted them to know that the goal we
were striving for was a general service to all the rural people of thedJnit
States. That is a mere statement of policy; it is nothing else excepi¢hat;
wanted the department to know that its own administration ought to be
shaped so as to concur and accord with the policy of the legislative branch
of the Government. That was all. It can have no more effect than merely to
state a policy, because it is merely a general statement.

Mr. SmooT. Well, supposing the Postmaster General taking the law—
if it should become a law—literally, how would he dis criminate as to
where these routes should be established and where they should not be
established?

Mr. HARDWICK. | will answer the Senator from Utah frankly by saying

%S, Rep. No. 459, 64th Cong. 1st Sess., at 6 (May416)On March 24, 1916, Hardwick
introduced an amendment to the Post Office appaiipris bill “providing that the Rural Mail Delivery
Service shall be extended so as to serve as resafyacticable the entire rural population.” 53 .dRec.
4739 (1916). When the bill came to the floor of 8enate on June 21, Senator Hardwick took theitead
defending the committee’s amendment until it wasraped on June 22. 53 Cong. Rec. 9625-37, 9682-88
(1916). It is a reasonable inference that the cdteris amendment was essentially the amendment
proposed by Senator Hardwick.
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that, of course, the Postmaster General could not discriminate; that he
must treat every section of the country fairly; that he must treat &bsec
of the Republic alike; and | take it that he will do so. He can use only
every dollar that we give him, and, of course, he can spend no more.

Mr. SmMooT. That was going to be my next question.

Mr. HARDWICK. He is limited, of course, so far as practical efforts go,
to the amount of money we give him for this purpose. . ..

Mr. HARDWICK. What we meant by this language, if the Senator will
pardon me for a moment, was to say to the department, “Here we will give
you, say, $59,000,000 in round sum; we do not want you to skimp this
service; we do not want you to be saving something out of it; we want you
to spend every dollar of it to extend, to improve, and to maintain the
service which is so important to the rural population of the United States.”
That is why we inserted that language. | call the attention of the Senator to
the suggestion of my associate on the committee that there is a four-
million-dollar unexpended balance in this fund from last year. Another
unexpended balance is a million and a half of what we appropriated under
the act of 1913, which is still in the Treasury unexpended. We want the
Post Office Department to know that we do not mean it to skimp this
service or to economize to the extent of endangering or imperiling the
efficiency of the service in the Rural Free Delivery System; that we do
mean for them to spend the money which we appropriate for it. and in the
way we appropriate it. . . .

Now, let us proceed for just a moment. | realize the force of the
guestion of the Senator from Utah [Mm&OT], and the committee
labored with that quite a while, but we thought, as everyone of us
believed, that one of the most important things that this Government could
do was to extend the Rural Delivery Service as soon as possible
throughout the rural sections of this Republic, everywhere to all the
people; that it was not a bad idea to put a general statement of that purpose
into the law.

The Postmaster General could not misunderstand it. This debate would
inform him, if nothing else did—but he could not misunderstand it—
because, although that is our policy, we have only been able to appropriate
$59,000,000 for the purpose this year, although we hope to do better next
year; or, if the party of the Senator from Utah should happen to be in
power then, | hope they will do better. Whatever party is in power ought
never to forget that this service is the most important and necessary
service the rural people of America receive, and it ought never to be
skimped or starved. On the contrary, it should be steadily and constantly
improved and increased, and efficiency should be its first and most
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important consideratiof.

In sum, Senator Hardwick explains that the intent is to require the Postmaste
General to extend the RFD program to as much of the rural population as Congressional
appropriations and the route length and other restrictions in the bill would allowoSenat
Hardwick stresses that this provision is only a “a mere statement of;gblepothing
else except that,” but also notes that committee members believed “one afsthe m
important things that this Government could do was to extend the Rural Delivery Service
as soon as possible throughout the rural sections of this Republic, everywhereeto all t

people.”

After revision in a House-Senate conference, the final version of the RFD

provision read in its entirety as follows:

And provided further, That rural mail delivery shall be extended so as to
serve, as nearly as practicable, the entire rural population of the United
States.

Hereafter all rural mail delivery routes shall be divided into two
classes to be known as—

Standard horse-drawn vehicle routes, which shall be twenty-four
miles in length, and

Standard motor-vehicle routes, which shall be fifty miles in length,
and shall only be established hereafter when a majority of the
proposed patrons who are heads of families residing upon such
proposed routes shall by written petition ask the Post Office
Department to establish the same.

Nothing herein contained shall be construed to prohibit the
establishment of horse-drawn vehicle routes of less length than the
standard of twenty-four miles: Provided, That if, in the discretion of the
Postmaster General, in order to render more complete service, it should be
necessary to do so the Postmaster General is hereby authorized to increase
the length of routes not to exceed fifty per centum above the standards
herein prescribed, and in such cases the compensation of the carrier on
such horse-drawn vehicle routes shall be increased above the maximum
pay heretofore fixed by law for rural carriers at the rate of $24rpama
for each mile of said routes in excess of thirty miles, and any major
fraction of a mile shall be counted as a mile: Provided further, That
carriers in rural mail-delivery service shall furnish and maintain at thei

%53 Cong. Rec. 9630-31 (1916) (emphasis added).
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own expense all necessary vehicle equipment for prompt handling of the
mail: And provided further, That nothing herein shall be construed, and no
order shall be issued, to prevent the use of motor vehicles on horse-drawn
vehicle routes: Provided further, The Postmaster General in his discretion
may require all carriers to furnish sufficient equipment to properly handle
postal business on their routes: And provided further, That the Postmaster
General may, in his discretion, allow and pay additional compensation to
rural letter carriers who are required to carry pouch mail to intermediate
post offices, or for intersecting loop routes, in all cases where it appears
that the carriage of such pouches increases the expense of the equipment
required by the carrier or materially increases the amount of labor
performed by him, such compensation not to exceed the sum of $12 per
annum for each mile such carrier is required to carry such pouch or
pouches.

The Postmaster General is hereby authorized and directed to
reorganize and readjust existing rural mail delivery service where
necessary to conform to the standards herein prescribed: Provided further,
That in making appointments of rural carriers for service on new routes,
which may be created by the reorganization herein ordered, preference
shall be given to carriers who were formerly employed in rural-delivery
service and who were separated therefrom on or after June thirtieth,
nineteen hundred and fifteen, by reason of any previous reorganization of
the service and without charges against them: And provided further, That
the Postmaster General is authorized and directed to pay, out of the
appropriations already made and still available and unexpended for rural
free-delivery service for the fiscal year ending June thirtieth, nineteen
hundred and fifteen, to all letter carriers in the Rural Free Delivery Service
during the fiscal year ending June thirtieth, nineteen hundred and fifteen,
their executors or administrators, the difference between what they
received for their said services and the amount that would have been paid
to them in accordance with the proviso contained in joint resolution
making appropriations for the service of the Post Office Department for
the fiscal year ending June thirtieth, nineteen hundred and sixteen,
approved March fourth, nineteen hundred and fifteen: Provided, That no
part of the money paid under this provision shall be paid to any agent or
attorney, directly or indirectly, for any alleged services in connectidn wit
this appropriatiori’

In response to the 1916 RFD amendment to the Post Office appropriations bill,
the Post Office Department, in its annual report for 1916, summed up the extent of rural

service as follows:

% Act of July 28, 1916, ch. 261, § 1, 39 Stat. 423-24.
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In regard to the provision in the act making appropriations for the
service for the fiscal year 1917, “that rural mail delivery shall be extende
SO as to serve as nearly as practicable the entire rural population of the
United States,” it should be stated that rural delivery service covered, at
the end of the fiscal year 1916, 1,037,259 miles of roads, while star-route
service was operated over 139,634 miles. These figures represent the
aggregate length of the routes, less an allowance of 5 per cont for
duplication.

It is estimated that there are 2,199,646 miles of public roads in the
United States, so that there remain 1,022,753 miles of roads on which no
mail service is in operation.

At the end of the fiscal year 1916 an estimated population of
26,307,686 was served by rural routes, 520,000 by star routes, and
approximately 10,000,000 by fourth-class post offices. The total rural
population in the United States is placed at 43,991,722. It will be seen,
therefore, that while 83 per cent of the rural population is receiving
convenient mail service, 47 per cent of the rural road mileage is
uncovered.

It would not be wise to alter the present practice to such an extent as to
provide these uncovered roads with mail service at the existing rates of
pay, as it would necessitate the establishment of 45,000 new routes, at a
cost of $51,800,000 per annum, thus raising the total annual cost of the
rural delivery service to $102,886,000. Expansion should be gradual as
rural communities grow and meet the reasonable requirements adbpted.

This statement by the Post Office is sometimes erroneously cited tdlshicive
Post Office provided postal services—in the modern sense of postal delivery—to 83
percent of the population by 1916. In fact, the Post Office claimed only to deliver to 61
percent of theural population; the other rural residents were served by fourth class post
offices. Moreover, it is clear that postal delivery in villages was sktively
undeveloped in 1916 (see next section) and that city delivery was still far from its
maximum extent (see previous). Thus, it is unknown what fraction of the population of

the United States received household delivery to the door or to a rural mailbox in 1916.

The development of the 1916 amendment to the postal appropriations bill is
recounted at length because it is the first and only time Congress spéwfggebgraphic
coverage of the rural free delivery program. It appears to be the cloge3otigress
came to declaring a “universal service obligation” until 1970. Whether this mowiss

% 1916Postmaster General Ann. Reph H.R. Doc. No. 64-1728, at 208-09 (1916).
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interpreted at the time as a “mere statement of policy” or a binding leggetd is not
entirely clear. Historian Wayne Fuller commented on the practicaitefféhe language
“to serve, as nearly as practicable, the entire rural population of thel \ht#es” as
follows:
This, too, was ineffective. Hardwick and his friends had formulated a
basic principle for route organizing to which Burleson and succeeding
Postmaster Generals paid lip service but moved slowly and reluctantly to
implement. Through the years rural route extensions were made and
occasionally a new route laid down, but compared with the earlier period,
the growth fo the system was tortoise-paced. By 1920 rural mail routes
extended over 1,151,832 miles of the nation’s roads; thirty years later only

341,533 additional miles had been added to the system, most of these only
because of strong pressures from Congtess.

In 1925, Congress revised the strict rules for RFD service laid down in 1916. In a
bill prescribing wages for postal employees, Congress eliminated thectistibetween
payment for carriers driving horse-drawn and motorized routes and allowed the
Postmaster General to establish rural routes of whatever length he demraatiate.

The implications, if any, for the injunction in the 1916 appropriations act “to serve, as
nearly as practicable, the entitgal population of the United States” were apparently

not considered®

2.2.5 Village Delivery, 1912

"Village delivery" referred to delivery of mail in towns too small to dyédbr
free city delivery, i.e., having less than 10,000 residents or a post office eassitigde
$10,000 in income. In the same year that Congress made rural free delivenaagqré
service, Postmaster General Henry Payne noted a growing demand faydelive

villages?® Not until 1912, however, did Congress authorize the Post Office Department

" Fuller, RFD 79 (footnotes omitted).

% Act of Feb. 28, 1925, ch. 368, § 8, 43 Stat. 1086;3-64. Section 13 of this act repealed “[a]ll
Acts and parts of Acts inconsistent or in conflidgth this title.” Ibid., 1065. For the Post Officeview as
to the importance of this amendment to the ruleffeD service, see 19Ppstmaster General Ann. Rept.
in H.R. Doc. No. 69-63, at 34 (1925).

%9 1902Postmaster General Ann. Reph H.R. Doc. No. 57-4, at 18 (1902) (“There ipapular
demand, which is based on equity and reason,libagace which now intervenes between city and rura
service should be diminished by extending freeveeji to towns of not fewer than 5,000 populationnot
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to experiment with deliveries in villages. Congress left the scope and parapfete
service up to the discretion of the Postmaster Ge8ral.1916, Congress made village

delivery permanent by omitting the word “experimental” in the authorizatfon.

Village delivery peaked in 1926 with service established in 859 villages. After
this, village service was replaced by city delivery service. In 1927, 238esllaere
converted into city delivery servi¢& Although village delivery expanded somewhat in
the late 1920s, it declined to 240 villages by 184®lonetheless, until the Postal
Reorganization Act of 1970, village delivery remained a distinct categoryieédel
services with flexible rules. Congress never required the Postal Servicibepr

delivery to all residents of a village, and the Post Office never did so.

2.3 Development of Rates and Classifications

The history of the development of mail classes is well described inaaclse
paper prepared for the Commission in 1995 by historian Richard Kileb&¥%ithe

following section relies heavily to this paper.

2.3.1 Early Rates for Letters, Newspapers, and Magazines: 1792 to 1830s

The first postal act adopted under the Constitution, the Postal Act of 1792,
provided that the Post Office would transmit two types of items: letters avepapers.
The term “letters” included documents such as banknotes or legal papers endloised w

a written correspondence that had been secured by a wax seal or tied with (#hsireng

less than $5,000 gross postal receipts.”).

1% The law stated only, “experimental mail delivergyrbe established, under such regulations as
the Postmaster General may prescribe, in townwilages having post offices of the second or tluilaks
that are not by law now entitled to free deliveeypvice.” Act of Aug. 24, 1912, ch. 389, § 9, 37tSE39,

559. A second class post office was a post offaertg annual revenues of more than $8,000 andhess
$40,000; a third class post office had annual reesrof more than $1,900 and less than $8,8661913
Postal Laws and Regulatiogs270, in H.R. Doc. No. 62-935, at 131 (1913).

101 Act of July 28, 1916, ch. 261, § 1, 39 Stat. 424.
102 1927Postmaster General Ann. Reph H.R. Doc. No. 70-8, at 16 (1927).
103 1945Postmaster General Ann. Reph H.R. Doc. No. 79-405, at 5, 99 (1945).

194 Kielbowicz, “A History of Mail Classification.”
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were no envelopes). Letter postage was extremely high, varying from 6¢ to 26égter s
depending on distan¢&> Newspaper rates were set very low, a maximum of 1% ¢ per
sheet for transmission anywhere in the (then much smaller) f&tianthis time, a

typical newspaper was a single sheet of paper printed on both sides by meanwlof a ha
press. Low postage rates for newspapers reflected a widespreadha¢lebad
dissemination of the information was necessary to unify the country and edhgcate t

citizenry %’

In 1794, magazines and pamphlets were admitted in the mail pouch, but only
when there was sufficient room. Postage rates for magazines and pampidets we
substantially higher than for newspapers but much less than for letters7/9heostal
act limited the weight of any letter “or other thing” transmitted by toghree pounds.
By default, all items transmitted by post were charged letters ratess @ngpecific rate
applied.

In 1825, Congress divided pamphlets into two categories: periodical pamphlets
(including magazines) and nonperiodical pamphlets (essentially small boo¥éts)ge
differences in rates resulted in sharp controversies over the distinctiozebed
“newspaper” and a “magazine or pamphlet.” A list of current prices or market
information (a “price current”) could be considered a “newspaper” or not, and tleerefor
subject to much higher letter rates, depending on the Attorney General. Books, which di
not qualify for a special rate, were charged letter rates and esggniiedid out of the

market.

2.3.2 Cheap Letter Postage, 1845 and 1851

In postal acts enacted in 1845 and 1851, postage rates for letters were reduced
drastically'® The new letter rates were based on weight rather than the number of sheets.

195 Act of Feb. 20, 1792, ch. 7, § 9, 1 Stat. 232,.235

196 Act of Feb. 20, 1792, ch. 7, § 22, 1 Stat. 238.23

197 Kielbowicz, “A History of Mail Classification,” a@-12.

198 Kielbowicz, “A History of Mail Classification,” a12-14.

199 Act of Mar. 3, 1845, ch. 43, 5 Stat. 732; Act 0c&M3, 1851, ch. 20, 9 Stat. 587.
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Weight-based rates, together with cheaper paper, led to the introduction of esivelope
(early letters were folded sheets of paper sealed with wax). After 185ateHer ahalf-
ounceletter was lowered to 3¢ for transmission up to 3,000 miles on condition that
postage was prepatd This was the first nationwide uniform rate fotercity letters

(there were no significant intracity postal services). The rate for nqaipretters was

5¢, but prepayment was required after 1885Cheap postage,” as the movement was
called, precipitated a revolution in personal communications. Ordinary Amerizalas ¢
suddenly correspond with one other across the country practically and inexpenisesely; t

social and commercial consequences were enormous.

2.3.3 Development of International Postal Services, 1847-1874

The Post Office did not begin outbound international postal service until the mid-
1840s. In June 1844, Congress adopted a resolution authorizing the Postmaster General to
arrange for international transportation of letters to Canada and Europe an@ requir
prepayment of fees for international lett&rsIn his annual report for 1844, however,
Postmaster General Wickcliffe remarked that he still lacked specifioority to contract
for international transportatiod? On March 3, 1845, Congress authorized the Post
Office to contract for international transportation in American ships aatlested rates
for outbound international mail: 48¢ per half ounce in addition to domestic poStaye.
June 1, 1847, the first international post left New York for Southampton, England, and
Bremen, Germany, but in England, the American post was rudely received. Tisle Brit
government ordered that American letters should be charged the cost of tramis-Atla
transportation in British steamships (which never touched the mail) as viazltiab

postage for domestic handling. The result was a diplomatic incident leading to the

10 Act of Mar. 3, 1851, ch. 20, § 1, 9 Stat. 587, 887

11 Act of Mar. 3, 1855, ch. 173, § 1, 10 Stat. 6441-82.

12 gee generallfdenkin, The Postal Age

113 Resolution of Jun. 15, 1844, no. 14, 5 Stat. 718.

114 1844Postmaster General Ann. Reph H.R. Doc. No. 28-2, at 674 (1844).

15 Act of Mar. 3, 1845, ch. 69, §§ 1-3, 5 Stat. 7488-49. This act is distinct from the act to
reduce postage, limit franking privileges, andniesprivate expresses adopted on the same day.
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cancellation of all postal agreements between the United States and Besat Bhe

French and German posts were more cooperative.

For twenty-five years, international postal services were graduagdgnebed
through bilateral postal agreements. In 1872, the Postmaster General repoédcbtha
million letters had been dispatched to twenty foreign countries and territadksling
Canada, the main Western European nations, Honolulu, several South American

countries, and China and Jagéah.

In 1874, the first multilateral postal convention was agreed by twenty-two
nations, including the United States, in Berne, Switzerland. These nations aged to f
a “General Postal Union” that would act as “a single postal territory foetigrocal
exchange of correspondence between their post-offtt€$te union was renamed the
“Universal Postal Union” in a second convention agreed in 1878. The basic international
postal framework developed in 1874—called the “Universal Postal Convention” after
1878—was modified and extended, but not fundamentally revised, in international

congresses held approximately every six years until World Wat I1.

2.3.4 Advertisements, In-County Newspapers, and Books, 1845-1852

The 1845 act made other changes in rates that would have long-lived
implications. First, a rate was established for “all printed or lithogihpiteulars and
handbills or advertisements, printed or lithographed on quarto post or single cap
paper.*? This was the first discount rate for advertising mail. Such miscellaneous
printed matter was treated approximately like magazines and pamphlets, latie$he
were higher** Second, the 1845 act ended the condition that magazines and pamphlets

would be transmitted by post only when there was space available. It wagsddpjea

116 1847Postmaster General Ann. Reph H.R. Exec. Doc. No. 30-8, at 1324-27 (1847).

117 1872Postmaster General Ann. Reph H.R. Exec. Doc. No. 42-1, pt. 4, at 264 (1872)

18 Treaty Concerning the Formation of a General RPast@on art. 1, Oct. 9, 1874, 19 Stat. 577.
119 5ee generallodding,The Universal Postal Unio85-72.

120 Act of Mar. 3, 1845, ch. 43, § 3, 5 Stat. 732,.733

2L Act of Mar. 3, 1845, ch. 43, § 3, 5 Stat. 732,.733
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provision giving letter mail priority over other types of mafiThird, the 1845 act
established free postal transportation for newspapers transmitted legsrtiyanites

from the place where they were printédCongress withdrew the provision of free local
circulation in 1847 but restored it in the 1851 act. The 1851 act permitted most weekly
papers to circulate without charge in their county of publicdfitfhis was the

beginning of the “in-county newspaper” discount.

In 1852, rates for newspapers and magazines were consolidated into a single rate
for periodic printed matter. The 1852 act also admitted books weighing up to four pounds

into the mails at discount rat&s,

2.3.5 Establishment of Mail Classes, 1863 to 1879

In 1863, in the same act that introduced free city delivery, Congress divided
postal items into categories called “classes” for the first time. if$tecfass included
letters and the second class included periodic publications. The third class included not
only nonperiodic printed matter but also other mailable matter including seeds and bulbs
The third class thus replaced the letter category as the catckglbicatThree classes

were established as follows:

SEC. 19. And be it further enacted, That mailable matter shall be
divided into three classes, namely: first, letters; second, regular printed
matter; third, miscellaneous matter.

SEc. 20. And be it further enacted, That the first class embraces all
correspondence, wholly or partly in writing, except that mentioned in the
third class. The second class embraces all mailable matter exclusively
print, and regularly issued at stated periods, without addition by writing,
mark, or sign. The third class embraces all other matter which is or may
hereafter be by law declared mailable; embracing all pamphlets,
occasional publications, books, book manuscripts, and proof sheets,

122 pct of Mar. 3, 1845, ch. 43, § 4, 5 Stat. 732,-B33 Section 4 authorized the Postmaster
General, wherever the amount of mail “is or maydmee so great as to threaten materially to retagd th
progress or endanger the security of the lettel, mato cause any considerable augmentation ofdisé of
transporting the whole mail at the present ratepafed, to provide for the separate and more secure
conveyance of the letter mail.”

123 pAct of Mar. 3, 1845, ch. 43, § 2, 5 Stat. 732,.733
124 act of Mar. 3, 1851, ch. 20, § 2, 9 Stat. 587, 588
12 Act of Aug. 30, 1852, ch. 98, §§ 1-2, 10 Stat. 38,39.
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whether corrected or not, maps, prints, engravings, blanks, flexible
patterns, samples and sample cards, phonographic paper, letter envelopes,
postal envelopes, or wrappers, cards, paper, plain or ornamental,
photographic representations of different types, seeds, cuttings, bulbs,
roots, and scions?

In 1879, Congress replaced the 1863 classification scheme with the four classes of
mail that would constitute the main categories of the national postal senilcEog6t**’
Given their lasting significance to the development of postal services, the key

classification provisions are set out in full:

Sec. 7. That mailable matter shall be divided into four classes:
First, written matter;

Second, periodical publications;

Third, miscellaneous printed matter;

Fourth, merchandise.

Sec. 8. Mailable matter of the first class shall embrace letters, postal
cards, and all matters wholly or partly in writing, except as herenaft
provided.

Sec. 9. That on mailable matter of the first class, except postal cards
and drop letters, postage shall be prepaid at the rate of three cents for each
half ounce or fraction thereof; postal cards shall be transmitted through the
mails at a postage charge of one cent each, including the cost of
manufacture; and drop letters shall be mailed at the rate of two cents per
half ounce or fraction thereof, including delivery at letter carrier ffice
and one cent for each half ounce or fraction thereof where free delivery by
carrier is not established. The Postmaster General may, however, provide,
by regulation, for transmitting unpaid and duly certified letters of soldiers,
sailors, and marines in the service of the United States to their destination,
to be paid on delivery.

SeEc. 10. That mailable matter of the second class shall embrace all
newspapers and other periodical publications which are issued at stated
intervals, and as frequently as four times a year and are within the
conditions named in section twelve and fourteen. . . .

Sec. 12. That matter of the second class may be examined at the office
of mailing, and if found to contain matter which is subject to a higher rate
of postage, such matter shall be charged with postage at the rate to which

126 Act of Mar. 3, 1863, ch. 71, §§ 19-20, 12 Statl,7004-05.

127 Act of Mar. 3, 1879, ch. 180, 20 Stat. 355. Thél mlassification provisions were included in
the postal appropriations act.
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the inclosed matter is subject: Provided, That nothing herein contained
shall be so construed as to prohibit the insertion in periodicals of
advertisements attached permanently to the same. . . .

Sec. 17. That mail matter of the third class shall embrace books,
transient newspapers, and periodicals, circulars, and other matter wholly in
print (not included in section twelve), proof sheets, corrected proof sheets,
and manuscript copy accompanying the same, and postage shall be paid at
the rate of one cent for each two ounces or fractional part thereof, and
shall fully be prepaid by postage stamps affixed to said matter. Printed
matter other than books received in the mails from foreign countries under
the provisions of postal treaties or conventions shall be free of customs
duty, and books which are admitted to the international mails exchanged
under the provisions of the Universal Postal Union Convention may, when
subject to customs duty, be delivered to addresses in the United States
under such regulations for the collection of duties as may be agreed upon
by the Secretary of the Treasury and the Postmaster General.

Sec. 18. That the term “circular” is defined to be a printed letter,
which, according to internal evidence, is being sent in identical terms to
several persons. A circular shall not lose its character as such, when the
date and the name of the addressed and of the sender shall be written
therein, nor by the correction of mere typographical errors in writing.

Sec. 19. That “printed matter” within the intendment of this act is
defined to be the reproduction upon paper, by any process except that of
handwriting, of any word, letters, character, figures, or images, or of any
combination thereof, not having the character of an actual and personal
correspondence.

Sec. 20. That mailable matter of the fourth class shall embrace all
matter not embraced in the first, second, or third class, which is not in its
form or nature liable to destroy, deface, or otherwise damage the contents
of the mail bag, or harm the person of any one engaged in the postal
service, and is not above the weight provided by law, which is hereby
declared to be not exceeding four pounds for each package thereof, except
in case of single books weighing in excess of that amount, and except for
books and documents published or circulated by order of Congress, or
official matter emanating from any of the departments of the government
or from the Smithsonian Institution, or which is not declared non mailable
under the provision of section thirty eight hundred and ninety three of the
Revised Statutes as amended by the act of July twelfth, eighteen hundred
and seventy six, or matter appertaining to lotteries, gift concerts, or
fraudulent schemes or devicgs.

128 Act of Mar. 3, 1879, ch. 180, §§ 7-10, 12, 17-20 Stat. 355, 358-60 (emphasis added).
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Much of the evolution of categories of mail between the act of 1845 and the act of
1879 derived from Congressional efforts to preserve preferentially low ratée for t
distribution of newspapers and other news media while maintaining higher ratesréor m
commercial items. Writing in 1995, Professor Kielbowicz summarized this evolas

follows:

In the early nineteenth century, advertising circulars, pamphlets, and
books paid postage as either letters or nonperiodical pamphlets—the two
most expensive categories. Policy treated them less favorably for two
reasons: first, they were regarded as akin to merchandise and less
deserving of public support than the exchange of news or correspondence.
Second, such species of mail matter strained the postal system: they
appeared irregularly (as opposed to periodicals), burdened transpons with
their bulk, and complicated postmasters' postage- collecting
responsibilities. Postal law and practice became more accommodating by
mid-century, however, and this nonperiodical matter was consolidated into
the third-class in 1863: it embraced “all pamphlets, occasional
publications, books, book manuscripts,” and small merchandise. . . .

The Act of March 3, 1879, laid the foundation for modem mail
classification by creating the four basic categories still used ttaay.
reality, though, the act had a much narrower purpose: to erect a wall
between print matter in the second class and that in the third. A precise
demarcation of print matter, Congress hoped, would channel a public
resource, cheap postage, to only those publications that disseminated the
most socially useful information. The Post Office Department had more
prosaic reasons for helping Congress establish a proper boundary line: it
wanted to staunch the revenue losses caused by heavy use of the cheapest
rate and it needed administratively workable rules to conduct day- to-day
business. Thus, the legislative history of the classification act dealstalmos
entirely with defining the second and third classes; the first classedhai
largely unchanged, and the fourth class became a catchall for nonprint
matter formerly in the third class. . . .

There was nothing in the law that major publishers had stridently
opposed and much they had approved. Postal administrators failed to get
the registration system they had sought, but prevailed in other respects.
Printed matter now fell into either the second or third class. Qualifications
for admission to the second class were those suggested by the department
and approved by publishers in a few large cities. A publication had to
appear at regular intervals at least four times a year; be issued from a
known office of publication; formed of printed sheets without substantial
binding; and disseminate “information of a public character, or be devoted
to literature, the sciences, arts, or some special industry, and having a
legitimate list of subscribers.” In addition, the definition specifically
excluded from the second class “publications designed primarily for
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advertising purposes, or for free circulation, or for circulation at nominal
rates. “

The provisions governing the classification of second-class mail were
largely synthesized from earlier laws and some administrative rulimgs
one respect, however, the 1879 statutory language moved beyond earlier
acts. For the first time the law spoke directly about the purpose of
publications admitted to the second class--they had to disseminate
information of a public character or serve a specific industry (trade
journals). This articulated lawmakers' understanding of the public policy
behind the low rate and, in fact, Bissell [Assistant Attorney Genaré#héo
POD] had begun applying a similar standard administratively before 1879.
The 1879 act made one other noteworthy change in second class:
Congress extended the free in-county privilege from newspapers to all
periodicals in the second cldgs.

2.3.6 Postal Money Orders, 1864

In 1864, the Post Office was authorized to provide a postal money order
system-2° A person could purchase a “money order” at one post office and send it via the
mail to an addressee who could redeem the money order for cash at a second @ost offic
The money order system eliminated the risk that cash sent through the mail maght be

or stolen. It was introduced primarily to assist Civil War soldiers in sendimgynhome.

2.3.7 Postal Savings Bank, 1911

In 1911, the Post Office introduced postal savings accounts to provide a
convenient and secure depository for financially unsophisticated persons with small
balances®! Use of the postal savings system increased during the Depression, when
many private banks failed, and peaked in 1947 with deposits of $3.4 billion. Over the
next two decades, federal deposit insurance for private banks and their increasing
availability rendered the postal savings system unnecessary. In 1966, Congress

terminated the prografi?

129 Kielbowicz, “A History of Mail Classification,” aB1, 34, 44 (emphasis added) (footnotes
omitted).

130 Act of May 17, 1864, ch. 87, 13 Stat. BeRoper,The United States Post Offige-74.
131 Act of June 25, 1910, ch. 386, 36 Stat. 814.

132 Act of Mar. 28, 1966, Pub. L. No. 89-377, 80 S&&.See generallpaniel C. RoperThe
United States Post Offi@08-24; C.H. Scheeld Short History of the Mail Servider1.
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2.3.8 2¢ Letter Rate for Intracity and Local Delivery Letters

In 1883, Congress reduced the rate for intercity letters from 3¢ per half otance ra
to 2¢ per half ouncE” In 1885, Congress changed the rate for intercity letters to 2¢ per
ounce and likewise set the drop letter rate at 2¢ for cities and towns werngyfree c
delivery was available (1¢ in other cities and towh$)In this manner, the 2¢ letter rate
became applicable to all destinations, local or national, within the fredaditery
system. The 2¢ rate for letters remained in effect almost five decade$9@8at This

was the beginning of what would now be termed a geographically uniform ratedos.let

2.3.9 Parcel Post, 1912

In 1912, Congress expanded fourth class to include p&foetseeding the
weight limit of four pounds set in 187€ Introduction of parcel post was due to several
factors. Parcel post was already provided in most other industrialized ceuntee
package services of private express companies, now controlled by the railroads, wer
widely perceived as inadequate and abusive. Rural residents, their appetigsgoods

whetted by rural free delivery, now wanted to be able to order goods via the Post Office

The 1912 act set an initial weight limit for parcel post of 11 pounds, but
authorized the Postmaster General, with the approval of the Interstate Gammer
Commission, to raise the weight limit “in order to promote the service to the pulbic
insure the receipt of revenue from such service adequate to pay the cost tHiéRof.”
1918 the original eleven-pound weight limit had been increased to seventy pounds in

zones one to three, and to fifty pounds in all other zbfies.

133 Act of Mar. 3, 1883, ch. 92, 22 Stat. 453, 4565.

134 Act of Mar. 3, 1885, ch. 342, 23 Stat. 385, 387-88
135 Act of Aug. 24, 1912, ch. 389, § 8, 37 Stat. F397-58.
1% Revised Statutes § 3879 (2d ed., 1878).

137 Act of Aug. 24, 1912, ch. 389, § 8, 37 Stat. F388.

138 postmaster General Orders No. 7249 (July 25, 1@DBlps in zones 1 and 2); No. 7706 (Dec.
6, 1913) (50 Ibs. in zones 1 and 2, 20 Ibs. in gdto 8); 1140 (Feb. 26, 1918) (70 Ibs. in zon&s 3; 50
Ibs. in zones 4 to 8). These orders are reprimdbst Office DepartmerPostage Rates: 1789-1930,
23 (1936).See generallKielbowicz, “A History of Mail Classification,” ab6-65.
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2.3.10 Second Class Advertising Rates and Nonprofit Publications, 1917

Between 1900 and 1920, Congress became increasingly concerned about
mounting postal deficits and mushrooming quantities of second-class mail. Some
members questioned whether a policy devised during the early years of ¢imestitti
made sense, especially when modem publications no longer resembled those of the
1790s. Was it necessary for government to help bind the nation together? If so, was
subsidizing the circulation of advertisement-filled newspapers and magdenssst
way to do so? Did distinguishing between publications in the second and third class make
sense when second class periodicals included so much advertising? One advgetging a
explained, “There is still an illusion to the effect that a magazine is adpian which
advertising is incidental. . . . A magazine is simply a devise to induce people to read

advertising.***

In 1917, as part of a bill raising taxes to pay for war-related activities r&€mg
introduced higher zoned rates for the advertising content of second class publiéations
The new law charged low postage on periodicals' reading matter and highenrates
advertising contents, with postage for the latter rising in proportion to distamoed Z
advertising postage narrowed the gap between the rates for adventigiegsecond and
third classes. At the same time, Congress established preferdesdirgpublications
issued by educational institutions, labor unions, and professional, literary,daistand
scientific societie¥" by exempting such publications from the zoned rates for
advertising. Hence, these periodicals became known as “exempt publicatioag&orgt

second-class mattet*

139 SeeKielbowicz, “A History of Mail Classification,” a62-53.
140 Act of Oct. 3, 1917, ch. 63, § 1101, 40 Stat. AV-28.

11n 1894, Congress amended the law to apply seciasd rates to publications issued by
educational institutions, labor unions, and pratess, literary, historical, and scientific socesi Act of
July 16, 1894, ch. 137, § 1, 28 Stat. 104, BeEKielbowicz, “A History of Mail Classification,” a#6-54.

142 seeKielbowicz, “A History of Mail Classification,” a54-56.
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2.3.11 Redefinition of Third and Fourth Classes by Weight, 1925

In 1925, Congress redrew the line separating third and fourth clas¥iethen
designed in 1879, the third class embraced printed matter excluded from the second class
Introduction of parcel post in 1912 introduced inconsistencies in the rates for third and
fourth class matter over eight ounces. In the 1925 act, Congress adopted weight as the
dividing line between third and fourth class. Everything under eight ounces becaime thi
class mail; everything heavier, fourth. Within the third class, Congress rethme
existing rate for books, catalogues, seeds and cuttings but raised the ratealmehtbn

everything else, notably advertising circulars.

2.3.12 Airmail, 1928

As a practical matter, airmail service in 1928 became available to the yhieinc
the Postmaster General set a rate of 5¢ for the conveyance of lettdrmgrai@palf-
ounce or less, but the legal history began little edfffeBetween 1925 and 1930, airmail
service was regulated by a series of four statutes that fixed, or auththiéz@ostmaster
General to fix, airmail postage and the rates of compensation for thesiwith little
attention to actual cost§> The acts also gave the Postmaster General great power over
the airlines since the Post Office was then the only buyer of air transporiatil930,
Postmaster General Walter Brown forced the airlines to consolidate intm&poir
carriers and gave generous contracts to &&dhseries of sensational Congressional
hearings ensued in which the Post Office’s handling of the airmail cawastseverely
condemned. In 1934, President Franklin D. Roosevelt canceled all mail contracts with the

airlines and ordered the Army to carry the mail. After a series of méikaslangements,

143 Act of Feb. 28, 1925, ch. 368, §§ 206, 207, 43.3663, 1067.

144 postmaster General Order No. 7773 (June 7, 1S28Post Office Department, “Postage
Rates: 1789-1930,” at 29 (1936). Airmail originatedn effort to find a civilian use for the army’s
experience with aircraft in the First World War téfthe end of the war, the Aerial Mail Service was
organized within the Post Office and supplied witimy planes, men, and expertise. A very limiteadreiil
service was first instituted from Washington, Dt€Philadelphia to New York on August 12, 1918.

145 Act of Feb. 2, 1925, ch. 128, 43 Stat. 805; Aclafie 3,1926, ch. 460, 44 Stat. 692; Act of
May 17, 1928, ch. 603, 45 Stat. 594; Act of Apr, 2930, ch. 223, 46 Stat. 259.

148 The Postmaster General thus created AmericamaaliEastern Airlines, TWA, and United
Airlines, the companies that would dominate Uni&tdtes aviation for fifty years or more.
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Congress created the Civil Aeronautics Board in 1938 and gave the Board the power to
regulate the rates that the Post Office paid for airmail transportafionder the

supervision of the Civil Aeronautics Board, the Post Office continued to subsidize
portions of the airline industry until 1958’

2.3.13 Bulk Third Class Rates and Library Rate, 1928

In 1928, Congress adopted bulk pound rates for third class advertising circulars in
a partial retreat from the 1925 &8 The Direct Mail Advertising Association had
strongly protested that the 1925 act unfairly distinguished between advertisineg i
second and third classes. The 1928 act provided that bulk third class mail must be
prepared according to presortation and handling regulations prescribed by thadtarst

General.

The 1928 act also created a preferential rate for library H80k&e rate was
introduced as a result of a long campaign by rural interests, educational, gnoaips
libraries to persuade Congress that a preferential library rate would prozading in
rural areas. The library rate was limited to use by libraries and nonmgsditizations
and their patrons.

2.3.14 Book Rate, 1938

In 1933, Congress authorized the President to modify postage rates, other than

first class rates, as part of an emergency response to the Dept&sSinrOctober 31,

147 Civil Aeronautics Act of 1938, ch. 601, 52 Stat39

148 See generalltaff of the Subcomm. on Administrative Practicg Rrocedure of the Senate
Comm. on the Judiciary, 94th Con@ivil Aeronautics Board: Practices and Proceduf€5-215 (Comm.
Print 1978) and sources cited theBee alsdielbowicz, “A History of Mail Classification,” a69-70.

149 Act of May 29, 1928, ch. 856, § 6, 45 Stat. 9401 BeeKielbowicz, “A History of Mail
Classification,” at 79-81.

130 Act of May 29, 1928, ch. 856, § 7, 45 Stat. 94R-@3.SeeKielbowicz, “A History of Mail
Classification,” at 82-83.

151 Act of June 16, 1933, ch. 96, § 2, 48 Stat. 254, This act delegated to the President
authority to establish postage rates for mail othan first class mail until the end of fiscal 1938e
effectiveness of the 1933 act was extended by éveRue Act of 1934 and other subsequent acts.fAct o
May 10, 1934, ch. 277, § 515, 48 Stat. 680, 763416 1935); Act of June 28, 1935, ch. 333, 49. 33t
(1935 to 1937); Act of June 29, 1937, ch. 402, &0.858 (1937 to 1939); Revenue Act of 1939, ¢, 2
§ 1, 53 Stat. 862 (1939 to 1941); Act of May 28419ch. 143, 55 Stat. 210 (1941 to 1943); Act ofelu
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1938, President Franklin D. Roosevelt proclaimed a preferential rate for books of 1% ¢
per pound “irrespective of the zone of destinatitA The rate was applicable to “books
consisting wholly of reading matter and containing no advertising malter ttan
incidental announcements of books, when mailed under such regulations as the

Postmaster General shall prescrib&.”

2.4 Summary

The Post Office was established in 1775 by the Continental Congress and
continued by the first Congress elected under the Constitution. The first amigrfe€s
specifying the organization and duties of the Post Office was adopted in 1792. Following
the British practice, the Post Office was created as an office withirréasdry
Department. The Post Office quickly assumed an important role in the federal
government. In 1829, the Postmaster General became a member of the President’s

cabinet. In 1872, Congress formally established the Post Office Department.

The nature and geographic scope of services offered by the Post iRéficise
evolved. Until the Civil War, the Post Office was an intercity, post office-to-gftise
transportation service. In the 1860s, the Post Office began to provide city delivery
services on a significant scale, both for intercity mail and, increasiioglipcal, intracity
mail. Gradually, collection and delivery of mail, rather than intercity tramnapon,
became the main activity of the Post Office. In the 1890s, Congress extendesdsioa mi
of the Post Office to include delivery to private mailboxes placed along roadslin rura
areas where the majority of Americans lived. The RFD program was @ud¢aderve
areas sufficiently settled to support postal routes serving approxinagteiydred
households. It was largely completed by 1906, although it continued to expand
incrementally thereafter. In 1912, Congress authorized the Post Office to prdindeyde
in villages of less than 10,000 residents. Until the Postal Reorganization Act of 1970, the

17, 1943, ch. 129, 57 Stat. 157 (1943 to 1945);0hdune 30, 1945, ch. 211, 59 Stat. 295 (194®4y1
SeeKielbowicz, “A History of Mail Classification,” aB4-85.

1523 Fed. Reg. 2588 (Nov. 1, 1938).
133 |bid.
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postal laws retained vestiges of a system built up from four distinct sgrintercity

postal service, city delivery, village delivery, and rural delivery.

Statutes defining the reach of the postal system varied with the nature of the
service. In the early days, a “postal’ system was literally assefiposts, or relay
stations, located along a “post road.” From 1792 to 1884, Congress designated individual
post roads by law and authorized the Postmaster General to nominate suitalnle pers
and facilities along the post roads to serve as post offices. After thefdtag city
delivery in 1863, collection and delivery grew in importance as features of pestale,
and the scope of service came to be defined by the extent of the delivery. $ysit865,
Congress mandated delivery services in every city with a population of 50,000. The
Postmaster General was authorized, but not required, to provide delivery servittes in ¢
with more than 20,000, later reduced to 10,000, residents. The scope of the rural delivery
system was established in answer to petitions from rural residents prdwdeetitions
met conditions established by the Postmaster General. The location of villageydeli
services were also determined by the Postmaster General. Thus, beyondadile ofet
cities with more than 50,000 residents, the scope of the delivery system wasrgterm
by the Postmaster General. In 1916, however, Congress became frustiateifiong of
Post Office improve the efficiency of the rural free delivery and adoptieléto
appropriations legislation dictating key elements of the program. Thsddegn
included an order to the Postmaster General to extend the program, so far taegbymi
appropriations, “to serve, as nearly as practicable, the entire rural popwhthe
United States.”

The range of services offered by the Post Office also grew by accretibaugh
in colonial times the British Post Office was focused on carriage ofaiféod
commercial letters, after the Revolutionary War, the U.S. Post Offi@reefirst of all a
medium for the inexpensive distribution of newspapers between cities. Very highgeost
rates on letters paid for the distribution of newspapers but also discouraged casdfial us
letter services. Magazines and pamphlets were admitted to the mails in 1794y but onl
when they could be transported conveniently. Postal acts adopted in 1845 and 1851
radically reduced letter rates and based them on weight rather than the ntistissts

of paper, paving the way for the first use of envelopes (early letterdolded sheets of

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 79

paper sealed with wax). The Post Office became a means for peoplallgener
communicate across distances, and social and commercial communicatiens we
revolutionized. In the same period, transmission of magazines became a regular posta
service, and economical rates for advertisements and books were introducexs @flass
mail were first established in 1863, and the traditional four classes of nmaifiwed in

1879. After the mid-1800s, the Post Office became a conduit for transmission of seeds,
bulbs, and other things weighing up to three or four pounds. In 1912, Congress
authorized the Post Office to provide parcel services, and the parcel post was rapidly
expanded to admit fifty-pound packages. After 1912, the definitions of services were

revised but not fundamentally changed.

Postage rates in the early nations of the nation preferential rates f@apens
reflected a strong commitment by the founding fathers to a public policy oihketha
citizenry informed about the events of the day. This public policy preference gave ri
a perpetual political debate over what types of items deserved similaneptefie
treatment and which did not. Magazines and pamphlets were given prefereesiah rat
1794, although they were less favorable than newspaper rates until 1852. Local
newspapers were transmitted for free in 1845, a privilege that later becaae the
preference for "in-county newspapers.” In the early-to-mid-nineteentbrgebooks and
advertisements were considered commercial items inappropriate fergmtedl rates.

Over time, however, improving technology and changing business practicesattanul

at least in part by distinctions in postage rates, blurred the line betwesmmeeslia and
commercial text. Newspapers and magazines begin to include voluminous advertising
and serializations of books and novels. Congressional reforms, such as higher rates for
advertising in newspapers and magazines (1917) and redefinition of the third and fourth
classes (1925), precipitated counter reactions in the form of preferersafont

nonprofit publications (1917) and library books (1928), as well as bulk rates for third
class advertising (1928).

By the mid-twentieth century, American postal law was an uncodified jumble of
statutory provisions mandating or authorizing a variety services witpnefierences
enacted to answer different needs at different times. Since the ultimatgen of the

postal system was the Congress, parties affected by the postaldpesaby those
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dependent on preferential rates, were of necessity well versed in how to makadbsi

to government officials and the general public.
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3 Postal Policy Act of 1958 and Aftermath

By the middle of the twentieth century, the postal system had become too large and
complex for Congress to administer without articulated objectives. Aftamithef

World War 1l in 1945, Congress readily provided long-delayed wage increases #ir post
employees, but raising postage rates to cover higher costs was mougt.diflong and

fiercely fought debate over methods of cost allocation, the propriety of a pulbdiicly

for postal services, and the role of the Post Office in the national life ensued. The
outcome was Public Law 85-426, adopted in 1958, which raised the price of a first class
stamp for only the second time since 1885 and adopted the first ever statement df nationa
postal policy to guide future Congresses in their rate-setting debatesoSthkegolicy

title, separately named the “Postal Policy Act of 1958,” is the ultimateesdor much of

what is now considered to be the universal service obligation of the Postal Service.

3.1 1951 Act Readjusting Postage Rates

By 1950, wage increases enacted by Congress in 1945, 1948, and 1949 had
increased annual operating costs by approximately $800 million, about one-third of the
Post Office’s total budget in 193¢ In 1946, the Post Office lost $129 million, 9.5
percent of total expenses, the largest percentage loss sincEIBg@.950, the deficit
was about $590 million; in 1951 it was $512 million, approximately 24 percent of total
expense$®® According to the accounts of the Post Office, all classes of mail weng losi

money except for First Class Matl"

1541n 1948, the Postmaster General estimated thathiege wage for postal employees had risen
by 69 percent. 194Bostmaster General Ann. Repih H.R. Doc. No. 2, 81st Cong., 1st Sess., dt9218).
Wages were raised again in 1949. In addition, hightes for the transportation of mail by rail aictraft
were approved by the Interstate Commerce CommissidrCivil Aeronautics Board and added about
$175 million in annual costs. H.R. Rep. No. 547 &bng., 1st Sess., at 13 (Jun. 11, 1951) (qudeitey
from President Harry S. Truman to Congress datéd F& 1951).

155.S. Department of Commerce, Bureau of the Certdigrical Statistics Series R163-71.
1% H.R. Rep. No. 547, 82d Cong., 1st Sess., at 3 (ILrL951)

15"H.R. Rep. No. 547, 82d Cong., 1st Sess., at 18 (I} 1951) (quoting letter from President
Harry S. Truman to Congress dated Feb. 27, 1951).
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President Harry Truman's Postmaster General, Jesse Donaldson, tookoffice i
December 1947. He believed that there should be a “proper business relationship between
income and expenditure$>® Donaldson annually urged Congress to raise rates,
especially on classes of mail that were not covering costs, while heottida tosts. On
April 17, 1950, Donaldson provoked a political firestorm by ordering an end to the
second daily delivery of mail to about half of the nation’s households. Congredddaile
pass legislation overturning the Postmaster General's order by onlyesitegin the
Senatée?®

Congressional reaction to the Postmaster General's calls for higheepadts
was mixed. In 1949 and 1950, the House and the Senate were unable to agree on new
rates'®® In February 1951, President Truman underscored the need for higher rates by
sending a formal message to Congress. The President asked Congress to raise an
additional $287 million in postal revenues by doubling rates for first class pisstcar
second class mail (newspapers and periodicals), and third class mailiadvents)**
No change was requested in the rates for first class letters on the groandebthese
rates already exceeded co$fsThe House Post Office and Civil Service Committee
proposed to increase non-letter rates by about half of what the Administration
requested® The Senate postal committee wanted to increase rates by more than
requested by the Administration but proposed to do so by increasing the rate for first
class letters from 3¢ to 4¢ and raising other rates by less than sought by the

Administration. The Senate committee also wanted to restore the second dedgydli

18 1949Postmaster General Ann. Reph H.R. Doc. No. 390, 81st Cong., 2d Sess., g1929)

15996 Cong. Rec. 12548 (Aug. 15, 1950) (Statemefostmaster General J. M. Donaldson, Aug.
11, 1950). The effort to maintain the second ddéirvery was led by the letter carriers.

105, Rep. No. 694, 82d, Cong., 1st Sess., at 4 (ALgl951) (quoting letter from Postmaster
General Donaldson to the Vice President dated F&hl951).

161 Rates for fourth class mail (parcels) could beegiber by the Post Office with the approval of
the Interstate Commerce Commission or by Congreksgislation.

%24 R. Doc. No. 65, 82d Cong., 1st Sess. (Feb. 2311

13 H.R. Rep. No. 547, 82d Cong., 1st Sess. (Junl931). The House committee estimated that
its bill, H.R. 2982, would raise about $138 millionnew revenues.
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residential mail, although a substantial majority of the Senate votedki® téiis

provision®4

In short, while all agreed that the Post Office needed more revenue, there we
sharp disagreements about how rate increases should be distributed among the mail
classes. The Post Office allocated costs according to a “cost asoertti system
initiated by Congress in 1925. This was a fully allocated costing system in whith |
costs were attributed to specific products using statistical formillaae
Administration's proposal to raise rates for periodicals and advertisewlatgdeaving
untouched the 3¢ stamp for first class letters was heavily influenced byatireemn
which costs were allocated by the cost ascertainment system. Althougbube H
committee broadly accepted the Post Office's approach to cost allocatiSentte
committee was skeptical of both the technicalities of the cost ascestginmethodology

and the premise that rates should be based on’€bsts.

Early in the spring of 1951, such concerns had motivated the chairman of the
Senate postal committee, Olin Johnston (Dem., South Carolina), and the ranking minority
member, Frank Carlson (Rep., Kansas), to introduce a resolution calling fooreciefadi
joint congressional committee to investigate postal rates and postal ptiidies
introducing the proposed resolution, Senator Carlson explained that the basic issue was
“whether the Post Office Department is a service or a business”:

Some questions raised during current hearings on postal rate legislation

involve spelling out whether the Post Office Department is a service or a

business. An impatrtial study should reveal what definite proportion of the

post office service rendered to each class of mail and to each major

division of each class should be considered as a service that should be paid
for out of Government funds and not be included in the rates charged for

164 A motion to reconsider an earlier decision toksttthis provision was defeated 46 to 17. 97
Cong. Rec. 11024 (Sep. 7, 1951).

185 SeeAdvisory Council Advisory Council Repo6-37 (report by Price Waterhouse).

16 5ee, €.9.97 Cong. Rec. 11029-11031 (Sep. 7, 1951) (renwfrBenator Johnston, Chairman
of the Committee on Post Office and Civil Servimmarks of Senator Carlson of Kansas, ranking ritinor
member of the committee).

187 SeeS. Rep. No. 41, 83d, Cong., 1st Sess. (Feb. BR)19
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postage®®
The proposed resolution was included in the Senate version of a renewed attempt to
legislate higher postage rates.

Table 4. Postal deficit, 1946-1958

Percent of

Year Revenues Costs Profit/Loss costs

1945 1,314 1,145 169 14.8%
1946 1,225 1,354 -129 9.5%
1947 1,299 1,505 -206 13.7%
1948 1,411 1,688 -277 16.4%
1949 1,572 2,149 -577 26.9%
1950 1,677 2,223 -545 24.5%
1951 1,777 2,341 -565 24.1%
1952 1,947 2,667 -720 27.0%
1953 2,092 2,742 -650 23.7%
1954 2,269 2,668 -399 15.0%
1955 2,349 2,712 -363 13.4%
1956 2,419 2,883 -464 16.1%
1957 2,497 3,044 -548 18.0%
1958 2,550 3,441 -891 25.9%

Source: Department of Commerce, Bureau of the GeHisstorical Statistics of
the United States: Colonial Times to 19Bicentennial Edition, 1975), Vol. 2, pp.
804-05 (series R 163-171).

This time, the House and Senate agreed on a rate increase, but only a limited
one!® Senate proposals to increase rates for first class mail and air maihoter
accepted by the House. The 1951 act only increased rates for postcards, second class
mail, and third class mail and did so by less than requested by the Administration.
Educational publications for classrooms were exempted from the increased s&ass

rates'’° The act also exempted nonprofit bulk mail from the increases in third class

18897 Cong. Rec. 3712 (Apr. 12, 1951) (emphasis added
169 Act of Oct. 30, 1951, ch. 631, 65 Stat. 672.

170 Act of Oct. 30, 1951, ch. 631, § 2, 65 Stat. 68RY religious, educational, or scientific
publication designed specifically for use in schalaksrooms or in religious instruction classeS8e
Kielbowicz, “A History of Mail Classification,” at2-73.
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rates'* This was the origin of preferential rates for classroom publications and budlk thir

class nonprofit mail.

Section 13 of the 1951 act included the Senate plan to set up a joint Congressional
committee to study postal rates and policies. The joint committee was to beagualy
budget of $100,000 and directed to report on:

(1) Postal rates and charges in relation to the reasonable cost of
handling the several classes of mail matter and special services, with due
allowances in each class for the care required, the degree of preferment
priority in handling, and economic value of the services rendered and the
public interest served thereby.

(2) The extent to which expenditures now charged to the Post Office
Department for the following items should be excluded in considering
costs for the several classes of mail matter and special services:

(A) Expenditures for free postal services;

(B) Expenditures in excess of revenues for international postal
services;

(C) Expenditures for subsidies for postal services pursuant to law
or legislative policy of Congress;

(D) Expenditures in excess of revenues, pursuant to the Act of June
5, 1930 (39 U. S. C. 793), not enumerated in the preceding subparagraphs
(A), (B), or (C);

(E) Expenditures for services of any character not otherwise
enumerated herein which may be performed for other departments and
agencies of the Government; and

(F) Expenditures which may be justified only on a national welfare
basis and not primarily as a business function.

(3) Expenditures for the Post Office Department by other Government
agencies which should be considered in connection with the cost for the
handling of the several classes of mail matter and special services, such as
employees' retirement, use of Government buildings, and maintenance
services.

(4) The extent, if any, to which Post Office Department expenditures
in excess of revenue, for its various services and for the handling of
various classes of mail, are justified as being in the pubic intéfest.

1 Act of Oct. 30, 1951, ch. 631, § 3, 65 Stat. 6728-74.SeeKielbowicz, “A History of Mail
Classification,” at 79-81.

172 pct of Oct. 30, 1951, ch. 631, § 13, 65 Stat. G72-78 (emphasis added).
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3.2 Senate Advisory Council Report (1954)

The joint Congressional committee established by the 1951 act never
materialized. The 1951 act was not adopted until the end of October 1951, and the 82d
Congress adjourned in July 1952 without funding the comnitfée.the elections of
1952, the Republicans, led a popular presidential candidate, Dwight Eisenhower, won
control of the Senate. Republican Senator Frank Carlson, former governor of Kansas,
became chairman of the Senate Post Office and Civil Service Comr@itiédarch 6,

1953, Carlson won approval of a Senate resolution to establish an Advisory Council that
would operate under the direction of his committé&he Advisory Council was given
the same mandate and funding as the unfunded joint committee.

The Advisory Council was composed of ten prominent citizens. Although the ex-
officio chairman of the Advisory Council was Senator Carlson, he was not listed as a
member of the Council in its final report. The leader of the Advisory Council was vice
chairman Walter D. Fuller, chairman of Curtis Publishing Co., a major magazine
publisher The Saturday Evening Postdies' Home Journaktc.). A majority of the
other nine members were also second and third class nt&fl&te Advisory Council
also appointed three “subcouncils,” which included persons who were not members of
the full Council. The Council employed five professional staff memérs.

On January 18, 1953, the Advisory Council issued a 364-page t&pbine main

body of the report consisted of a summary of recommendations set out in seventeen

133, Rep. No. 41, 83d, Cong., 1st Sess., at 2 (F&H953).
173, Res. 49, 83d Cong. (1953), agreed by the Sed@&@ong. Rec. 1717 (Mar. 6, 1953).

7> Five members were directly interested in secomtithind class postal services: a second
magazine publisher (Paul D. Sanders, publishanebouthern Plantgr two newspaper publishers (Ed M.
Anderson and Eugene C. Pulliam), the vice presideatdirect marketing company (Edward B. Rubin,
Spiegel Company), and the director of the Assodiateird-Class Mail Users (John E. Tillotson). The
other four members were: Albert Linton, chairmarmdife insurance company, William C. Doherty, head
of the National Association of Letter Carriers, RatRamspeck, an airline executive and former
Democratic congressman, and Helen Chapman, visikderd of the General Federation of Women's
Clubs.Seel00 Cong. Rec. 1485 (Feb. 8, 1954).

78 The positions of the members of the Advisory Cdltare not indicated in its report, but they
are given in newspaper accourigeClayton Knowles, “5C Rate is Studied for Interdityil,” New York
Times Sept. 18, 1953; “Electronics Urged to Speed M&il,” New York TimesNov. 24, 1953.

17 advisory Council Advisory Council ReparSee*Senate Unit Gets Postal Reformbléw York
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pages. These were supported by separate studies by subcontractors Rribelsatthe
National Industrial Conference Board, and the National Education Associationy and b
individual reports by the Subcouncils on Costs and Ratemaking, on Transportation, and

on Personnel.

The Advisory Council’s lead recommendation—considered so paramount that it
was placed before the 28 numbered recommendations—was a call for adoption of a

national postal policy. The report begins:

Any proposed solution to the many problems besetting the Post Office
Department must reflect some assumption as to just what Congress
expects the post office to be and do. Is the post office entirely a service
designed to handle mail with the greatest possible convenience to the
general public regardless of cost? Or is it entirely a business whose value
is to be measured by the net revenue it returns each year to the United
States Treasury? Or is it a combination of business and service? Is it
designed primarily for the expeditious handling of first-class mail, or does
it accord equal treatment to all classes ? Is it operated with maximum
efficiency so that any deficit can be reduced or eliminated only by further
rate increases? Or are there areas where great cost reductipossitée
without impairing service? Should all postal expenses be charged to users
of the mail, or should certain postal activities be properly charged to other
branches of Government or paid out of general furiéls?

To this end, the Advisory Council recommended that Congress consider the

following draft statement of national postal policy:

(1) That the Post Office Department is fundamentally a public service
to the people of the United States and should be so considered;

(2) That the postal service shall be conducted according to the highest
standards of efficiency in either business or Government, and that constant
efforts shall be made to improve the service in the interests of the public;

(3) That the costs of services performed for the Post Office
Department by other departments shall be added to postal costs, and that
the costs of services performed by the Post Office Department for other
departments, and of services which are justified only on a general welfare
basis, shall be deducted from postal costs;

(4) That mail rates shall reflect the fact that the Post Office

Times Jan. 19, 1954.

178 Advisory Council Advisory Council Repoit (emphasis added).
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Department was established and is designed primarily for the handling of
first-class mail, and that it shall further reflect the contribution of each
class of mail to the general welfare and the value of the service performed
for each class;

(5) That Congress shall set all postal rafés.

The Advisory Council's answer to the continuing postal deficits flowed nigtural
from its proposed postal policy. First, the report recommended that public funds should
be used to compensate the Post Office for several types of costs:

Any sums expended for free postal services, for international postal

services, and for services performed for other Government departments

should be covered not from post-office revenue but from the general funds

of the Treasury. Any loss of revenue due to preferential rates as described

in the Price Waterhouse report should be offset by the general funds of the

Treasury. Any expenditures which can be justified only on a national

welfare basis, as described in the same report, should be reimbursed from
the general funds of the Treasuf.

In the view of the Advisory Council, “expenditures which can be justified only on a
national welfare basis” included the costs of small (fourth class) postxffiaral

delivery services, and “star route” services to rural af€aghe Advisory Council

estimated that, after appropriate public funding, the net deficit in 1952 would have been
$466 million instead of $727 million (out of a total budget of $2.7 bill{&h).

The Advisory Council recommended that all postage rates should be set by
Congress using an approach basethorementalcosts and taking into account the social
benefits of postal service. For Congress to take contill pbstage rates would divest
the Interstate Commerce Commission of authority over parcel post ratesdvisersx

Council recommended that Congress should set rates in accordance with three basic

179 Advisory Council Advisory Council Repoit (emphasis added).
180 Advisory Council Advisory Council Report8 (Recommendation No. 22) (emphasis added).
181 Advisory Council Advisory Council Repo3.

182 pdvisory Council Advisory Council Repo24. On the other hand, during this period
government accounts failed to charge the Post ©fiepartment for expenses incurred on behalf of the
Postal Service, such as payments into retiremewisféor postal employees that were assessed tivile
Service Commission. According to the estimate & mdependent economist, the value of services that
other government departments provided the Post®$iibstantially exceeded the value of servicds tha
the Post Office provided other government departsa&eeJane Kennedy, “Structure and Policy in Postal
Rates,"Journal of Political Econom$5 (1957): 202.

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 89

criteria: first, the effect of each class of mail on the generabvee(e.g., the benefit of

low rates for periodicals, newspapers, books, and mail for the blind); second, the value of
the service rendered to each class (e.g., quality of service compared idagbes,

availability of alternative services, and ability of the mailer to paydt third, the

incremental costs incurred by each class.

In broad terms, this approach implied that rates for third class mail andsparcel
should be set at incremental cost, rates for second class mail (hewspdpeegazines)
should be set below incremental costs, and rates for first class mail shoulddbeoser
the remaining cost$3 The approach to ratemaking favored by the Advisory Council was
far more favorable to publishers and direct mailers than the traditional appraheh of
Post Office, which started from cost figures derived from the cost asoeetat
systen-2* To justify the departure from past practice, the Advisory Council’s report
included detailed supporting analyses by the three subcontractors and repu th et

Subcouncils.

Contractor Price Waterhouse was asked to determine the costs for saaif cla
mail based on the assumption that first class mail should bear all common casts whil
other classes of mail should bear only their incremental costs. Price Watewasis
unable to develop precise figures since Post Office accounts were not designed to provide
the necessary data. Nonetheless, Price Waterhouse estimated that r8ygnte6t of
all costs could be directly attributed to specific classes of fiapplying this estimate
to the financial results from 1952—a year in which postal revenues were only @8tperc
of expenditures—Price Waterhouse concluded that the cost coverage (the ratio of
revenues to expenditures) for first class mail was only 50 percent while theoeesage
for second class mail was 48 percent; for third class mail, 117 percent; and for fourt
class, 134 percent. Under the cost ascertainment methodology of the Post Offiost the ¢

coverages for first, second, third, and fourth class mail were 107, 19, 47, and 76 percent,

183 Advisory Council Advisory Council Report8-21.
184 Advisory Council Advisory Council Repo6-39.

185 For comparison, it may be noted that in the lastegal rate case the Postal Regulatory
Commission was able to attribute only 56 percemtosts to specific classes of mail. Opinion and
Recommended Decision, Docket R2006-1, AppendixcBe8ule 1 (2007).
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respectively. In short, Price Waterhouse demonstrated that the assumptioattblaiss
mail should bear the common costs of the Post Office implied dramaticallyediffe
postage rates compared to those derived from the assumptions underlying the cost
ascertainment reports of the Post Office.

Contractor National Industrial Conference Board (NICB) was asked toilokes
the economic role of postal services. How are these services related to harevibe
maintenance of business activity and national income? What role do they tilay in
distribution of the Nation's output of goods and services? How do costs for postal
services enter into and compare with other business costs? How do postal rates and
changes in them affect business and the use business makes of postal services®@rTo a
such questions, the NICB surveyed 5,800 businesses, of which 992 responded. The
overall message of the NICB report was to highlight the importance of busingss ma
to the Post Office and visa versa. The tone of the study—and the absence of available

information about the content of mail—is reflected in the following excerpts.

The economic values alone, for example, of having a post office in
virtually every community and of a network of communications reaching
to every door and to every individual in the land are far beyond the
possible range of empirical assessment. And, limited as they are to the
purely economic and to known statistical and factual data, these findings
inadequately portray the full significance of an institution whose role
stretches far beyond the economic, whose values include both tangibles
and intangibles beyond the compass of this study. . . .

The channels afforded by the postal system for the dissemination of
this information and for the pursuance of advertising efforts are clearly
fundamental to their effectiveness, and, in turn, must stand in close
relationship to their fruits. . . .

[1]t would appear that somewhere possibly in the neighborhood of three-
guarters to four-fifths of total postal revenues may be attributable to
business and related activities. Viewed another way, it seems reasonable
that on a piece-of-mail basis somewhere over one-half of all mail
originates in business—a substantial part of which either represents
distributional-selling efforts or the results of such efforts. . . .

The questions of alternatives to present use of postal services and of
the cost of such alternatives are briefly developed in this present study.
Such an inquiry—pursued in greater detail—would go far toward
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providing a necessary factual basis for a proper evaluation of the
economic importance of postal services®. .

The NICB survey particularly addressed two rate policy issues. reevis
whether a local/non-local rate schedule for letters—e.g., 3¢ for locaklatid 5¢ for
non-local letters—would be preferable to a regular/airmail rate schedide-4& for
local and non-local regular letters and a 7¢ for airmail. On this question, tige NIC
reported mixed and inconsistent results suggesting a roughly even split amowmgdusi
mailers*®’ The second issue was whether raising postage rates helped or hurt the national
economy. Overall, the NICB found that most business mailers were not sensitive to
postage rate increases, although there were exceptions such as direchmadihe
NICB was unable to determine whether subsidizing postage rates for adgartasi

would produce enough stimulus to the national economy to offset th¥tost.

The National Education Association (NEA) was asked to the benefits derived by
education from the activities of the postal service are of such value to the gaibdi
justify government subsidization of postage rates for educational matariareef, the
NEA’s answer was “Yes’ both in terms of educational use as defined by thisasud
well as in the broadest sense of the ‘educatiorf&l To support its position, the NEA
offered a lengthy survey of the history of national postal policy and ddclare

The weight of legislative tradition and the whole history of postal
operations in this country seem to come down heavily in favor of
regarding the post office as a form of public service, partially subsidized
from general revenue in the interest of the general welfare. It has been
suggested by some that this tradition is unjustified and that it should be
reversed. Whether or not the Nation is prepared to take this step is not for
this study to decide. If the post office is to be a self-supporting enterprise
it is imperative to separate the cost of the educational use of mails from
other costs so that some form of subsidy can be made by congressional
appropriation->°

18 Advisory Council Advisory Council Repo#t8-50 (emphasis added).
187 pdvisory Council Advisory Council Repo4-55.

188 Advisory Council Advisory Council Repo#i5, 152-53.

189 Advisory Council Report 231.

19 Advisory Council Report 184.
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Reports of the Subcouncils added further substance to these conclusions. The Subcouncil
on Costs and Ral# contributed a ninety-seven page report that strongly criticized the
Post Office's cost ascertainment system,
Cost ascertainment assumes that the post office is purely a business
operation in which every cost is chargeable to some type of mail or other
postal service. As a Government monopoly operation designed primarily

to offer a needed service to the entire public, the post office incurs many
costs which no pure business would or could assdme.

The Subcouncil argued that about half of the Post Office’s deficit was the reguliliaf
service costs that should be paid out from public funds. The Subcouncil supported use of
incremental cost allocation and transfer of joint costs to first class imzel gther classes
received deferred service. Using such an approach, only first class madcmdl class

mail were losing money and, the Subcouncil implied, losses on second class mail were
justified “since the publications which comprise second class are concedsdadohe

national interest through the dissemination of informatfgn.”

The Subcouncil on Personfiélissued a short report, but its report included the
seminal proposal to adopt an explicit national postal policy. The Subcouncil’sfirst a
most forcefully argued recommendation was, “There should be a clear definition of
proper postal policy.” The Subcouncil amplified on this recommendation:

The postal service has been the greatest single line of communication
throughout our entire history, and it remains so today. Civilization itself
rides on the back of good transportation and good communication. Good
communication is the backbone of good family life. The greatest single
line of communication in America today is the postal service. Telephone
and telegram have exceeded the postal service in speed of communication,
but they have not replaced it. . . . The Postal Establishment is the sole
communication cord that ties every unit of the country together. . . .

The confusion that exists through attempts to operate the Postal

1 The Subcouncil on Costs and Ratemaking was chhirdttancis R. Cawley and included four
other members. Its report may be found at Adviseoyncil, Advisory Council Repo237-336.

192 Advisory Council Advisory Council Repo239 (emphasis added).
193 Advisory Council Advisory Council Repo242.

19 The Subcouncil on Personnel was chaired by Will&rDoherty, President of the National
Assaociation of Letter Carriers, and included twbhestmembers. Its report may be found at Advisory
Council,Advisory Council Repoi351-64.
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Establishment as a business on one hand, and to conform to service
standards on the other, has resulted in penalizing the efficiency of the
postal service and the welfare of the employees. It is important tcerealiz
that postage rates are essentially a fee for services and not agfource
revenue. The welfare of all has to be taken into consideration in
determining proper postage rates. Low rates should be maintained when
and were necessary for general welfare, but not to benefit profit-making
institutions. . . .

The postal service has suffered with extremely low salaries, with imprope
equipment, and with inadequate space, principally because of the fact that
administrators in the Post Office Department and legislators in the
Congress have been misled by arguments that the postal service is
essentially a business and should pay its own way. This philosophy has
resulted in a declining postal service, in a severe decline in employee
morale in the postal service, and in unfair treatment to postal

employeed®

The Subcouncil on Personnel thus brought to sharp focus the central issue raised by the
postal deficits of the late 1940s and early 1950s: was the Post Office a pubtie servi
be provided without regard to cost or a public business that should be paid for by fees
charged to those who use it and even make a reasonable return on the public’s
investment? As Subcouncil Chairman William Doherty would put it later erniafy to
this period:

We insisted, as we always have insisted and always will insist, that rates

and wages should be considered separately, and that they should in no way

be dependent on one another. We are also eternally committed to the

principle that the post office is a service and should not be expected to
make a “profit.**°

As is evident from the final report, other members of the Advisory Council broadly
agreed with the proposition that the Post Office was a public service and not a public

business.

The chairman and ranking minority member of the Post Office and Civil Service
Committee were sympathetic with the public service concept of the Post Offi

advocated by the Advisory Council. Republican Chairman Carlson assufgdwhéork

195 Advisory Council Advisory Council Repo57-60 (emphasis added). The Subcouncil also
urged the Council to support higher salaries fatploemployees and restoration of the second daily
delivery. The Advisory Council did not support @sition of the second daily delivery.

% william C. DohertyMailman U.S.A244.

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 94

Times “You can tell your readers that we are not going to saddle the user with the whole
cost of carrying the mails:* Democrat Olin Johnston, who was chairman of the
committee in the previous Congress (as he would be again in the next Congress),
declared:

| deeply trust that from our deliberations may come a statement of

principle, so clear as to be unassailable through the generations to come,

that the Post Office Department is a Government service to the people of

the United States, established in the interests of the general welfare. From
that principle all else proceeds. That principle this body must nail §8wn.

3.3 Position of the Eisenhower Administration

President Eisenhower’s Postmaster General was Arthur E. Sumthddreher
chairman of the Republican National Committee and a former businessman (baner o
large automobile dealership). Summerfield entered office in January 1953 detetonine
introduce a new era of modern management to Post Office Department, “to reorient
completely the perspectives, methods of operation and working habits of the people” and
replace “a system of postal management which had fostered little changestattisequo
over successive decadé&”Summerfield’s reform agenda included an attack on the
deficit, “Balancing the Post Office Department budget means matchiognewith

outgo just as in the case of any commercial establishrfi@nt.”

Postmaster General Summerfield disagreed emphatically and fundéyneitia
the recommendations of the Advisory Council, “A so-called advisory council whose
membership is dominated by representatives of these special interestseded report
with conclusions with which we violently disagre@”In particular, the Post Office
maintained the validity of its approach to cost allocation and rejected thef‘patket”

approach to costing non-letter products as historically false since newspaper

197 Richard T. Baker, “U.S. Postal Deficit Is Contes®Vith Profit in Most Other LandsNew
York TimesFeb. 12, 1954.

19100 Cong. Rec. 1489 (Feb. 8, 1954).
199 1953Postmaster General Ann. Reph H.R. Doc. No. 252, 83d, Cong., 2d Sess., @953).

20 1953Postmaster General Ann. Reph H.R. Doc. No. 252, 83d, Cong., 2d Sess., @t 8-
(1953).

201100 Cong. Rec. 1485 (Feb. 8, 1954).
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particular, were provided since the beginning of the postal service. The Rost Of
declared further that the description of the second, third, and fourth classes & mail a

“by-products” rested on the incorrect premise that the Post Office had digeiz?*?

To support its position, the Post Office launched its own policy offensive. On
April 1, 1954, the Post Office issued a 350-page report on postal rates and policy. Most
fundamentally, the Post Office proposed that Congress establish an independent
commission to set postage rates in accordance with rate principles adoftexddogss.
A key principle urged by the Post Office was that postage rates should coven bests
Post Office also conducted its own survey, a public poll that concluded that 80 percent of

Americans supported the notion that the Post Office should be self-supftitting.

3.4 Postal Policy Deadlock, 1954-1956

Following publication of the Senate Advisory Council Report and the answering
shot by the Post Office, there was an extraordinary debate between Camgr#ss
President over the appropriate public policy towards postal rates. In Reb8bdr, a
divided House committee approved a bill to increase postage rates, including aseincre
in non-local first class letters rates from 3¢ t%@Over the summer, however,

Congress failed to pass a postage rate bill while approving a new increesgeis for
postal employee®? President Eisenhower vetoed the wage increase citing, among other
things, the failure to raise postage r&t&s.

In 1955, the Democrats gained control of both houses of the 84th Congress,

having won slim majorities in the elections of 1954. In January, President Eisenhowe

202 Jane Kennedy, “Structure and Policy in Postal 8ageurnal of Political Economg5 (1957):
203.

203100 Cong. Rec. 1488 (Feb. 8, 1954). Summerfietderhthat some items in the Post Office's
budget, like subsidies for airlines and servica$gomed for other government departments, shoulpgdie
out of public funds.

24H R. Rep. No. 1252, 83d Cong., 2d Sess. (Febl@%4); John Fisher, “House Passes Postal
Service Pay Boost Bill,Chicago Daily TribuneAug. 10, 1954; C. P. Trussell, “5% Pay Rise Voied f
Federal Aides,New York TimesAug. 21, 1954.

25, p. Trussell, “Postal Rate Rise Beaten by H&usew York Timesluly, 22, 1954.
208 «Text of Eisenhower Statement on Vetdleéw York TimesAug. 24, 1954.
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submitted to Congress a plan for increasing postage rates and estahlisimdgpendent
commission to establish postage rates in accordance with principlgsGengress$®’ In
May 1955, however, Congress re-approved the pay increase for postal emplolyeet wi
consideration of postage rates. The President again vetoed the pay ifféreadene
1955, Congress approved a third postal wage increase bill, which the President
reluctantly accepted on the ground that it at least gave the Post Officeutimetgto

change the classifications of postal employ&es.

In 1956, the Eisenhower Administration made another effort to increase the
postage rate. In his message on the state of the union in January 1956, President
Eisenhower noted that the pay raise had increased the postal deficit and urged higher
postage ratesS> On February 1, 1956, the Administration sent Congress a proposal to
increase postage rates substantially, including an increase in all (mbadoeell as
local) first class stamps from 3¢ to 4¢, but the Administration dropped demands for an
independent commission to establish future postageatesMay, the House
committee approved a postal rate bill that would raise first classratésrfrom 3¢ to
4¢ 2" The House bill also responded to the Senate Advisory Council Report by including
findings and a national postal policy. This bill was approved by the House over fierce
opposition from Democratic leadersiif The Senate committee, however, did not

report the biff** before the 84th Congress adjourned in July 1956.

27 «Eijsenhower Pushes Postal Solvendyéw York Timeslan. 12, 1955.

28 «president Vetoes Postal Pay Rise, Urges Subsstithew York TimesMay 20, 1955.
29why This Postal Pay Bill Was Signed,bs Angeles Timedune 11, 1955.

#0H R. Doc. No. 241, 84th Cong., 2d Sess., at 12 8a1956).

21 Staff of H.R. Comm. on Post Office and Civil Senv@th Cong.Communication From the
President of the United States Relating to Postae®Comm. Print 1956).

#2H.R. Rep. No. 2237, 84th Cong., 2d Sess. (MayL296). There were three minority reports.

23, P. Trussell, “One-Cent Postal Rate Rise Vatadduse, 217-165Kew York Timesluly 7,
1956.

Z4«genate Unit Kills Postal Bill for SessiorWashington Postluly 27, 1956.
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3.5 4¢ Stamp and Public Law 85-426 (1958)

In the 85th Congress (1957-1958), the Democrats retained small majorities in
both houses. In his January budget message, President Eisenhower again called for
postage rate increases to put the Post Office on a “pay-as-you-gdésisal In March
1957, Postmaster General Summerfield sent to Congress a proposal for postage rate
increases that was closely modeled on the House bill from the previous Combeess
Administration bill provided for an increase in the basic stamp price from 3¢ to 4¢ and in
the airmail rate from 6¢ to 7¢° In May 1957, the House postal committee reported the
Administration’s bill, H.R. 5836, with minor amendments but substantial internal
dissent*® The House approved the bill on August 13, 1957 and sent it to the Senate.

The The Senate Committee on Post Office and Civil Service, however, was in no
hurry to address the postal deficit. In January, it announced that plans to develop a
national postal policy before considering a rate incrédda.February, the Senate
committee received the report of a second Citizens’ Advisory Committee, a group tha
included several holdovers from the first committee. The Citizens’ Advisory Council
again opposed the pay-as-you-go approach towards financing the Post Office:

The Council agrees that it is time to settle once and for all this question:

“To what extent is the Post Office primarily a public service which like

other Federal departments and agencies is adjudged worth what it costs, or

is the Post Office primarily a business which should take in at least as

much money as it spends?” The Council has tackled this problem and

concluded that the Post Office is, has been, and should continue to be
primarily a service to the American pubfit.

25 staff of the H.R. Comm. on Post Office and CiviliBe, 85th Cong.Explanatory Matter with
Respect to the Recommendations of the Postmasteraéor Legislation to Readjust Postal Rales
(Comm. Print 1957).

Z8H R. Rep. No. 524, 85th Cong., 1st Sess. (Juh937).
217«Mail Rate Rise Put Off, New York TimesJan. 18, 1957.

218 Citizens’ Advisory Council, 85th CongThe Post Office as a Public Service: Report of the
Citizens' Advisory Council to the Committee on Raffice and Civil Servic8 (Comm. Print 1957)
(emphasis added). Postmaster General Summerfiedd i3 he majority of the seven-man advisory
council are in businesses which benefit financiftyn low postage rates.” Jay Walz, “Senators Fldpe
Over Postal Policy,New York TimedMar. 22, 1957.
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In April, the Senate Appropriations Committee declined emergency funds for the
Post Office, and the Postmaster General stopped delivery of mail and closeflipest
on Saturdays. The Senate relented two weeks4&téthen the Senate Appropriations
Committee threatened to trim the annual appropriations for the Post Offiseldpte
Eisenhower warned of substantial service reductions beginning July 1 and agdin urge
increased rates® In late August, the Senate postal committee began hearings on the
House-passed postal rate increases, but took no further action before thesioataes
the 85th Congress ended on August 30. On September 7, 1957, President Eisenhower

again vetoed a bill that would increase wages for postal empl&ijees.

In January 1958, as the second session of the 85th Congress opened, President
Eisenhower requested a larger increase in postage rates than previogistyaou
increase in the rate for non-local first class letters to 5¢ instead of tipproved by the
House?*? In February, the Senate committee reported a substantially amended version of
H.R. 5836722 Over the objections of Chairman Johnston, the Senate committee supported
a bill that increased the first class rate to 5¢ for non-local letiethriee years, after
which it would revert to 4¢. The rate for local letters was likewise inecetis4¢, while
the rate for airmalil letters was raised to 8¢, one cent more than approvedHoutee

Most support for the committee bill came from Republican senators.

The Senate debate on H.R. 5836 in early 1958 was an extraordinary in the
development of national postal policy. This was only the second increase in starap price
since 1885. The committee’s proposal to raise the price for local firststéasps to 4¢
and for non-local first class stamps to 5¢ squarely presented basic questidieaf na
postal policy. During Senate consideration of the committee bill, the main point of
contention was the proposal to increase in the rate for non-local firstettass to 5¢ for

#94postman Rings OnceNew York TimesApr. 14, 1957.

20 «president Asks Congress to Vote More Postal F@dService Will Be Cut; Special Rates to
Be Hiked,”Wall Street JournalMay 28, 1957.

221 «presidents’ Statement On Veto of Pay Rai¥gdshington PosSept. 8, 1957.

22245_Cent Stamp for Out-of-Town Letters Proposectd the Post Office Deficit: Local Rate
Rise to 4 Cents AskedNew York TimesJan. 14, 1958.

223 Rep. No. 1321, 85th Cong., 2d Sess. (Feb.958)1

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 99

three years. Senator Mike Monroney of Oklahoma and Senator John Pastore of Rhode
Island led a strong Democratic effort to reduce this rate to 4¢. Two primaryiobgect

were made against the 5¢ rate. First, it was maintained that the non-uni®fior fast

class letters would be unduly confusing to the “ordinary housewife,” who posts about 25
percent of first class letters. Second, it was suggested that the 5¢ ratg cndaged the

cost of modernizing postal facilities to mailers of first classretgthout imposing a
corresponding charge on senders of second and third clas&saihator Wayne Morse

of Oregon (Dem.) summed up, “users of the first-class mail should not be called upon to
pay a nickel for postage on a letter when these great subsidies aablavail

publications and to those who advertise in théMmRepublican supporters of the
committee bill stoutly denied these arguments, however, and carried enough Remocra
to win the day. The Senate’s forty-nine to forty-two rejection of the Democrat
amendment to keep the increase in non-local first class letter rate to 4dpaded on

the front pages of both th&ashington Posind theNew York Time&®° The Senate

added a pay increase for postal employees to the bill and approved its version of H.R.
5836 on February 28’

In May 1958, a House-Senate conference agreed on a compromise bill that
included four titles: a national postal policy, an increase in postage ratesta “pos
modernization fund” administered by Treasury, and a pay increase for postayeespl
The conference generally agreed with lower rate increases approvesibguse. First
class rates for local and non-local letters were increased to 4¢il d@tbea rates were
increased to 7¢. The 5¢ stamp for non-local letters that produced so much heat in the
Senate was dropped. A 10 percent pay increase for postal employees wasl iindee
package. Overall, the bill was expected to generate about $547 million in additional

224 104 Cong. Rec. 2862 (Feb. 26, 1958) (remarksoa®r Pastore).
225 104 Cong. Rec. 2882 (Feb. 26, 1958) (remarksoa®r Morse).

26, p. Trussell, “Senate Approves 4C Local PostageQut-Of-Town,"New York TimesFeb.
27, 1958; “Senate Votes to Accept Ike's ProposabFGent Stamp on Non-Local MailWashington Post
Feb. 27, 1958.

221104 Cong. Rec. 3148 (Feb. 28, 1958).
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postal revenues and $265 million per year in increased employeé’€@msMay 27,
1958, President Eisenhower signed the bill into law as Public Law 85426.

3.6 Postal Policy Act of 1958

Title 1 of Public Law 85-426 was the “Postal Policy Act of 1958.” This was the

first explicit national postal policy adopted by Congress. Title | consistBdeo$ections.

Section 101 provided the short title. The conference committee took the more
inclusive short title from the Senate bill instead of using the more desergbtort title in
the House bill, the “Post&atePolicy Act.”

Section 102 set out the findings of Congress that justified the need for a
declaration of policy. The conference committee followed the Senate versiorfémvthe
cases where there were differences between the twéBillee fourth and fifth
paragraphs declared, in effect, that there had been a traditional relatemsimg the
rates for different classes of mail, that no mailer should be required to pagremental
costs incurred by other mailers, and that some postal services should be paid fordoy publi
funds. While significant, these conclusions are repeated in more definitive itethe
next section. The conference committee discarded an explicit finding in the bitbuse
that Congress had so far failed to distinguish between public service costs amstghe ¢
properly passed on to mailers in the form of postage rates:

notwithstanding the need for all users of the mails to be informed with

reasonable certainty of the postal rates and fees which will be imposed

upon them, the Congress heretofore has not laid down a firm policy

(except for fourth-class mail and certain special services auttdize

law) with respect to the identification and evaluation of those services

rendered by the postal establishment in whole or in part for the benefit of

the general public and those services which inure in whole or in part to the

benefit of certain users of the mails?3!.

228 Jerry Kluttz, “Senate Passes 4 Ct. Stamp, PayBgith Veto-Stopping Vote of 88 t0 0,”
Washington PosMay 22, 1958.

229 pct of May 27, 1958, Pub. L. No. 85-426, 72 S184.
#0H R. Rep. No. 1760, 85th Cong., 2d Sess. 45-4%(8a 1958) (conference report).

21 Staff of the Conference Comm. on H.R. 5836, 85hdC 2d SessPostal Rates and Postal
Pay: Comparative Print of H. R. 5836 as PassedHbase and Senate Amendm2atConference Comm.
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As ultimately enacted into law, section 102 provided as follows:

SEC. 102. The Congress hereby finds that—

(1) the postal establishment was created to unite more closely the
American people, to promote the general welfare, and to advance the
national economy;

(2) the postal establishment has been extended and enlarged through
the years into a nationwide network of services and facilities for the
communication of intelligence, the dissemination of information, the
advancement of education and culture, and the distribution of articles of
commerce and industry. Furthermore, the Congress has encouraged the
use of these broadening services and facilities through reasonable and, in
many cases, special postal rates;

(3) the development and expansion of these several elements of postal
service, under authorization by the Congress, have been the impelling
force in the origin and growth of many and varied business, commercial,
and industrial enterprises which contribute materially to the national
economy and the public welfare and which depend upon the continuance
of these elements of postal service;

(4) historically and as a matter of public policy there have evolved, in
the operations of the postal establishment authorized by the Congress,
certain recognized and accepted relationships among the several classes of
mail. It is clear, from the continued expansion of the postal service and
from the continued encouragement by the Congress of the most
widespread use thereof, that the postal establishment performs many
functions and offers its facilities to many users on a basis which can only
be justified as being in the interest of the national welfare;

(5) while the postal establishment, as all other Government agencies,
should be operated in an efficient manner, it clearly is not a business
enterprise conducted for profit or for raising general funds, and it would
be an unfair burden upon any particular user or class of users of the mails
to compel them to bear the expenses incurred by reason of special rate
considerations granted or facilities provided to other users of the mails, or
to underwrite those expenses incurred by the postal establishment for
services of a nonpostal nature; and

(6) the public interest and the increasing complexity of the social and
economic fabric of the Nation require an immediate, clear, and affirmative
declaration of congressional policy with respect to the activities of the
postal establishment including those of a public service nature as the basis
for the creation and maintenance of a sound and equitable postal-rate
structure which will assure efficient service, produce adequate postal

Print 1958) (emphasis added) (the conference ntele® March and May 1958).
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revenues, and stand the test of tfiife.

Section 103 of the Postal Policy Act of 1958 set out the “Declaration of Policy.”
The House and Senate differed markedly in their estimation of the signéioatius
policy statement. In the House, the postal committee and its chairman condidétbd t
increase in first class rates, not the declaration of policy, was “the vetyohéas

bill.” >** The House committee report even questioned the need for an explicit postal
policy:

It is the view of many members of the House Post Office and Civil
Service Committee and students of postal rate problems that there always
has been a postal policy. This policy is developed when rates are set. . . .

The committee points out that there is a well-established postal policy,
one that is being changed and modified as conditions warfant.

Nonetheless, the House committee added a list of congressional findings and a
declaration of policy in the second title of its bill. In the House debate, while some
congressmen objected to the principle that postal rates should cover postal exggenditure

there was no discussion of the specific provisions of the postal policy decl&ration.

In the Senate, the postal committee placed postal policy firghétle of its bill.
Its report begins by noting the reports of the two Advisory Councils and the comsnittee’
two-year effort to develop a statement of postal policy. The Senate s&gsses the

need for an explicit national postal policy, “probably the most important part of liis bi

Title 1 of H. R. 5836, as amended, establishes a postal policy for the
determination of postal rates. Enactment of this policy declaration will
establish for the first time in over 100 years a comprehensive set of ground
rules to serve as a guide for the Congress in its ratemaking legislation, and
for the Post Office Department in making its rate recommendations to the
Congress. From the long-term point of view, title | is probably the most
important part of this bill.

Throughout the years, the Congress has legislated on rate matters to

232 Act of May 27, 1958, Pub. L. No. 85-426, § 102,Stat. 134, 134 (emphasis added).

233103 Cong. Rec. 14584 (Aug. 13, 1957) (remarksafgBessman Murray); H.R. Rep. No. 524,
85th Cong., 1st Sess., at 3 (Jun. 3, 1957).

#4H.R. Rep. No. 524, 85th Cong., 1st Sess., at 9671 (emphasis added).

235 An amendment by Congressman Porter to strike dlieytitle entirely was rejected. 103
Cong. Rec. 14614-16 (Aug. 13, 1957).
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meet specific needs as they arose. However, never before in recemt histor
have these separate actions been viewed as a whole and put together as a
composite guide not only for the present but for many years to come. This
policy declaration, if enacted by the Congress, should vastly simplify the
problem of adjusting postal rates in the futtife.

In sum, declared the Senate committee, “Adoption of title | will be a milesh postal

ratemaking.®®’

During consideration of the bill by the full Senate, some members expresped dee
misgivings about the declaration of policy. Senator Frank Lausche of Ohio, a &moc
asked whether the declaration would bind future congresses. Senator Olin Johnston of
South Carolina, Democratic chairman of the postal committee, answered in dtigeneg
“That is not so. The Congress does not give up one iota of its ratemaking autidrity.”

But, countered Senator Wayne Morse of Oregon (D):

Yes; it could be pointed out that the Senator from South Carolina said, in
his colloquy with the Senator from Ohio, that we cannot bind future
Congresses, and that future Congresses always have the right to adopt
whatever ratemaking policy they desire. We all know that; but we also
know what happens so often in the legislative process when someone can
say, “But in 1958 the Congress of the United States said this shall be the
Post Office policy, by way of a declaration of policy set forth in section
103 of the act of 1958

Senator Morse was especially concerned with the far reaching inghisati paragraph
(c)(2) of the policy declaration which read:

The collection, transportation, and delivery of first-class mail is the
primary function of the postal establishment. The cost of first-class mail
shall be (A) the entire amount of the expenses allocated to first-class mail
in the manner provided by this title plus (B) an amount determined to be
the fair value of all extraordinary and preferential services, speciall
designed facilities, and other factors relating thereto. The costs of other
classes of mail and special services (except the fourth-classshmllpe
computed on an incremental or “out of pocket” cost 48is.

2383, Rep. No. 1321, 85th Cong., 2d Sess., at 2 @H.958) (emphasis added).
%73, Rep. No. 1321, 85th Cong., 2d Sess., at 4 @H.958) (emphasis added).
238104 Cong. Rec. 2858 (Feb. 26, 1958).

239104 Cong. Rec. 3105 (Feb. 28, 1958).

240104 Cong. Rec. 3105 (Feb. 28, 1958) (emphasistidde
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“Why do we say that?” inquired Senator Morse, noting that the relative
importance of different classes of mail had changed over“fitide first two sentences
of this paragraph were similar to language in the House bill. Morse’s main canasr
the last sentence (italicized in the quotation). This sentence would, arguéar $ose,
“freeze” forever the privileges of magazine mailers and unfairly reties of the duty
to contribute to the overhead costs of the Post Office. Senator Lausche agresd, as di

Senator William Proximire of Wisconsin (Dem.) and Senator Everett DirG#linois
(Rep.).

Morse's argument was so forcefully put and so well received that the chief
sponsors of the bill did not attempt to defend the provision. Indeed, they pleaded
inattention. Senator Johnston admitted that he was attending a speaking engagement
South Carolina when the committee report was completed and had only heard a version
of the report read to him over the telephone. The ranking Republican on the committee,
Senator Frank Carlson of Kansas noted that “we were forced, so to speak, by pressure
from the Senate to report the bill in order that the pay-raise bill might be catside
before we really had a thorough opportunity to study these sectfGi®hator Morse
wanted to strike the entire paragraph, but he offered, in the spirit of compromisetdo dele
the final sentence. All agreed and the sentence was deleted from the SenEtes bil
exchange was the only substantial discussion of the policy declaration in the Senate
consideration of the bill.

In the final law, section 103, the declaration of postal policy provided as follows:

Sec. 103. (a) The Congress hereby emphasizes, reaffirms, and restates
its function under the Constitution of the United States of forming postal

policy.

(b) It is hereby declared to be the policy of the Congress, as set forth in
this title—

(1) that the post office is a public service;

(2) to provide a more stable basis for the postal-rate structure
through the establishment of general principles, standards, and

241104 Cong. Rec. 3107 (Feb. 28, 1958).
242104 Cong. Rec. 3108 (Feb. 28, 1958).
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related requirements with respect to the determination and
allocation of postal revenues and expenses; and

(3) in accordance with these general principles, standards, and
related requirements, to provide a means by which the postal-
rate structure may be fixed and adjusted by action of the
Congress, from time to time, as the public interest may require,
in the light of periodic reviews of the postal-rate structure,
periodic studies and surveys of expenses and revenues, and
periodic reports, required to be made by the Postmaster General
as provided by section 105 of this title.

(c) The general principles, standards, and related requirements referred
to in subsection (b) of this section are as follows:

(1) In the determination and adjustment of the postal-rate
structure, due consideration should be given to-

(A) the preservation of the inherent advantages of the postal
service in the promotion of social, cultural, intellectual, and
commercial intercourse among the people of the United
States;

(B) the development and maintenance of a postal service
adapted to the present needs, and adaptable to the future
needs, of the people of the United States;

(C) the promotion of adequate, economical, and efficient
postal service at reasonable and equitable rates and fees;

(D) the effect of postal services and the impact of postal
rates and fees on users of the mails;

(E) the requirements of the postal establishment with
respect to the manner and form of preparation and
presentation of mailings by the users of the various classes of
mail service;

(F) the value of mail;
(G) the value of time of delivery of mail; and

(H) the quality and character of the service rendered in
terms of priority, secrecy, security, speed of transmission, use
of facilities and manpower, and other pertinent service
factors.

(2) The acceptance, transportation, and delivery of first-class
mail constitutes a preferred service of the postal establishment
and, therefore, the postage for first-class mail should be
sufficient to cover (A) the entire amount of the expenses
allocated to first-class mail in accordance with this title and (B)
an additional amount representing the fair value of all
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extraordinary and preferential services, facilities, and factors
relating thereto.

(3) Those services, elements of service, and facilities rendered
and provided by the postal establishment in accordance with
law, including services having public service aspects, which, in
whole or in part, are held and considered by the Congress from
time to time to be public services for the purposes of this title
shall be administered on the following basis:

(A) the sum of such public service items as determined by
the Congress should be assumed directly by the Federal
Government and paid directly out of the general fund of the
Treasury and should not constitute direct charges in the form
of rates and fees upon any user or class of users of such public
services, or of the mails generally; and

(B) nothing contained in any provision of this title should
be construed as indicating any intention on the part of the
Congress (i) that such public services, or any of them, should
be limited or restricted or (ii) to derogate in any way from the
need and desirability thereof in the public interest.

(4) Postal rates and fees shall be adjusted from time to time as
may be required to produce the amount of revenue
approximately equal to the total cost of operating the postal
establishment less the amount deemed to be attributable to the
perfcz)gnance of public services under section 104(b) of this
title.

Section 103 is the direct ancestor of not only sections 101 and 403 of current law but also
the list of ratemaking and classification principles found in section 3622 ofhtlave

(modern rate regulation) and former section 3622 (rates) and 3623 (cf4&ses).

Section 104 of the conference committee bill provided that losses incurred in the
provision of specific services should be considered public services and authorized
payment for such losses from public funds. The list of services included: (1) mail for
which the law provides free rates (e.g., mail for the blind) or reduced rate<éetgin
periodicals and non-profit mail); (2) losses incurred in the provision of star-raouieese
and the operation of small post offices (third and fourth-class); (3) lossesthauthe

provision of non-postal services (such as sale of documentary stamps for they)reas

243 pct of May 27, 1958, Pub. L. No. 85-426, § 103,Stat. 134, 135-36.
24439 U.S.C. §8§ 3622, 2623 (2000 & Supp. V).
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(4) losses incurred in providing special services (e.g., insured mail, spdsiatyend
money orders); and (5) the additional cost incurred in the payment of international a
transportation rates set by the Universal Postal Union rather than goomatisn rates
prescribed by the Civil Aeronautics Board. Significantly, the conferemrenittee

dropped a costly item from the Senate’s list of public services: rural pastakese

The House bill provided that the amount of losses—and hence the amount of
public subsidy—was to be calculated using the Post Office's cost astemhisystem,
i.e., using fully allocated costs. Thus, for example, the subsidy implied by rediesd r
for nonprofit mail was to be the difference between the revenues actuadigtedland
thefully allocatedcost of handling such mail. This is quite different from the “revenue
forgone,” i.e., the difference between the revenues actually collected aed¢hae that
would have been earned from the, invariably lower, third class rates that would have been
charged. The Senate provision included no reference to cost allocation methodology and
references to the cost ascertainment system were omitted in the filddbaetheless, the
Senate committee was apparently thinking in terms of fully allocatesl lsestuse,
relying on the work of the two Advisory Councils, it had estimated that the publiceervi
payments would amount to about 15 percent of total postal expenditures (about $516

million in 1958)%*°

Section 105 of the Postal Policy Act of 1958 required the Postmaster General to
report to Congress every two years on “the need for adjustment of postahchtessin
accordance with the policy set forth in this titféThe Postmaster General was thus

directed to propose new postage rates on a periodic basis.

3.7 Postal Code of 1960

In 1960, the 86th Congress codified the postal laws for the first time since 1872
and enacted Title 39 as positive |4t Codification was first proposed in July 1955 by

2453, Rep. No. 1321, 85th Cong., 2d Sess. 3 (Fell958).
248 Act of May 27, 1958, Pub. L. No. 85-426, § 105,Stat. 134, 138.
247 pct of Sept. 2, 1960, Pub. L. 86-682, 74 Stat..578
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Postmaster General Summerfield, who submitted a draft bill to the 84th Cofffress.
Since consideration of this draft required a review of almost a century's worthaif pos
laws, the House Judiciary Committee was unable to report a bill to Congreshuilyntil

1958 in the second session of the 85th Condgféd$he committee’s draft postal code
included the Postal Policy Act of 1958 enacted a few months earlier. Although the Hous
approved the draft postal code, the Senate did not act on it. In early 1959, the House
Judiciary Committee reported an updated version of the postafdue was approved

by the House and reported by the Senate Judiciary Committee without substantive

change®® The new Title 39 was enacted on September 2, 1960.

Sections 102 through 105 of the Postal Policy Act of 1958 were reenacted as
sections 2301 to 2305 of the postal code of P86Reenactment introduced minor

stylistic changes but no change in subst&nte.

3.8 5¢ Stamp and Revisions to the Postal Policy A&G62)

The postal act of 1958 did not eliminate the shortfall in postal finances. Although
rate increases raised annual revenues by $550 million, increases in ppstgeem
salaries of 10 percent in 1958 and 7.5 percent in 1960 raised costs by $530 million.
Moreover, some of the public service subsidies authorized by the 1958 act were
unclaimed by the Post Office in 1960 (the first year of public service appropsggti
1961, and 1962 due to lack of adequate accountingtfdtasses claimed by the Post
Office as public service costs were calculated on a “revenue forgons'rather than a

fully allocated cost basis. All in all, the postal deficit was $605 million in 1959, $597

248 1955Po0stmaster General Ann. Reph H.R. Doc. No. 242, 84th Cong., 2d Sess., a439
(Jan. 1, 1956).

#9H.R. Rep. No. 2318, 85th Cong., 2d Sess. (Jul1888).
#0H R. Rep. No. 36, 86th Cong., 1st Sess. (Feb1359).
%13, Rep. No. 1763, 86th Cong., 2d Sess. (Jun.9®))1

2 Act of Sept. 2, 1960, Pub. L. No. 86-682, §8 286174 Stat. 578, 598-602 (1960). Section
101 of the Postal Policy Act of 1958, the sholétfirovision, was omitted.

#3H.R. Rep. No. 36, 86th Cong., 1st Sess., A21-2b (E7, 1959)

4 post Office DepartmenSurvey of Postal Rates H.R. Doc. No. 391, 87th Cong., 2d Sess., at
4-5 (1962).
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million in 1960 (after taking into account $37 million in public service funds); and $826
million in 1961 ($49 million in public service funds); and estimated to be $802 million in
1962 ($63 million in public service funds). In April 1960, in the first biennial survey of
rates required by the Postal Policy Act of 1958, Postmaster General Susianeded
Congress to increase postage rates again, including an increase in thesfirstactap

from 4¢ to 5¢ and in the airmail rate from 7¢ to’8t.

In 1962, Congress not only raised postage rates but also modified the Postal
Policy Act of 1958, i.e., sections 2301 to 2305 in the 1960 t8dwrst class letter rates
were increased to 5¢ and airmail rates to 8¢, as Summerfield requestedo Rattesr
classes were raised as well. Again, however, increased revenues walyedtisgt by
increases in postal wages. Most significantly, from the perspective of polstg,
Congress revised the terms of the 1958 act to make clear that the Post Office was
calculate the losses on public services by subtracting the revenues earntre flolhy
allocated costs, not from the forgone revenues that would have been earned fram simila
postal services. Congress also added rural service to the list of publiesenmit
directed that 10 percent of the total cost of the star route system and thingoskass
offices and 20 percent of the total cost of fourth-class post offices and rues staiuld
be considered public service co$tSAs a result of these changes, the public service cost
of postal services jumped from $63 million 1962 to $413 million 1963 (17.4 percent of
total costsf>® The 1962 act did not make any other changes declaration of policy of the
Postal Policy Act of 1958.

25 post Office DepartmenBurvey of Postal Rateim H.R. Doc. No. 381, 86th Cong., 2d Sess., at
16 (1960).

%% postal Service and Federal Employees Salary At962, Pub. L. No. 87-793, 76 Stat. 832.

%7 postal Service and Federal Employees Salary At962, Pub. L. No. 87-793, § 201, 76 Stat.
832, 836 amending39 U.S.C. § 2303 (1960).

8 post Office DepartmenReport on Post Office Department Relating to Sunfdéjostal Rates
Structure in H.R. Doc. No. 97, 91th Cong., 1st Sess., at1®269).
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3.9 Summary: Implications of the 1958 Act for the USO

The Postal Policy Act of 1958 attempted to resolve the rate debates bedeviling
Congress for a decade. To restate using current postal terminology, thdduasions
were as follows. First, a portion of postal costs were deemed public servE¢habst
should be paid for from public funds. The 1962 amendment clarified and expanded the
scope of public service costs so that they included more than 15 percent of all costs.
Second, the act directed that the overall level of postage rates should be detbsal tha
postal revenues—including compensation for public service costs—would be
“approximately equal to” total postal costs. Third, first class rates sedrto pay more
than a proportional share of institutional costs but not required to cover all inggluti
costs. Fourth, it was decided that the relationships between the rates fentiffasses
of mail should reflect the eight statutory factors set out in section 103(c)(1).9b8eact
left unresolved the issue (strongly contested in the case of magazines)ldwhtds
for each category of mail should cover attributable costs.

The Postal Policy Act of 1958 did not, however, define what would today be
termed a universal service obligation. The 1958 act addressed only rate policy. The 1958
act did not specify criteria for the geographic scope of postal servicess aoqeostal
services, mode or frequency of delivery, or quality of service. Nor, indeed, didsted P
Policy Act of 1958 impose rate-related obligations on the Post Office. SincegSengr
retained the authority to set postage rates, the 1958 act addressed future Gymgresse
the Post Office, much less a non-existent independent rate commission. As Senator
Johnston conceded, one Congress cannot bind future Congresses, so the Postal Policy Act
of 1958 was intended only to articulate guidelines, not to establish mandatorgkiaigm
principles. The fact that Congress would relinquish its authority over postagerra

only a dozen years was wholly unforeseen in 1958.

At the same time, the postal policy debates of the 1950s explored in detail the
scope and financing of “public services.” The major public services werempouf
universal postal services that were thought to be not commercially viable ssiineh a
operation of small and rural post offices and the provision of free or reducedbrates f

certain types of mail. While there was some question about how to calculate public
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service costs, there was widespread agreement that once defined, puickccssts

should be charged to taxpayers, not mailers. During the four-year debate teatimg
Postal Policy Act of 1958, there was virtually no mention of the postal monopoly as a
means of financing public service costs, and none at all during the Senate debtte over
five cent stamp in early 1958. No one suggested that the purpose or effect of the postal
monopoly was to cover the cost of universal service or that monopoly mail rates should
be set to this end. On the contrary, the extensive and vigorous arguments about the
relative increases in the rates for one class of mail versus anotlegbasexd solely on
issues of fairness and equity, while making due allowance for the lionisadif the Post
Office's accounting system, the presumed costs of giving priority telass (and

perhaps some second class) mail, and the general educational benefits of sesond clas

mail.
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4 Postal Reorganization Act, 1970

In August 1970, the Postal Reorganization Act comprehensively revised Title 39. The
1970 act abolished the Post Office Department and established the UnitedPStiéd
Service. In some respects, establishment of the business-like Postat Saglitbe seen

as a reaction to the failure of the Postal Policy Act of 1958 to eliminate perenri&l pos
deficits. Like the Postal Policy Act of 1958, the Postal Reorganization Actieveetoped
amidst strong policy disagreements between the Administration and the Cohgtkes

end, what emerged was a business-like Postal Service guided by a set ablgelitiyes

and obligations which were drawn, in large part, from the distinctly non-business-like
Postal Policy Act of 1958 and, in smaller part, from other, often unclear, sources.
Although there have been modifications since 1970, these objectives and obligations still

form the basis of the current "universal service obligation."

4.1 6¢ stamp and the Kappel Commission

Between 1962 and 1967, the Post Office continued to run deficits in the range of $
200 to $ 500 million despite public financing that amounted to about 11 percent of

revenue.

In April 1967, the Johnson Administration coupled a request for higher postage
rates and higher wages with a proposal to end Congressional management of the Post
Office. On April 3, 1967 Postmaster General Larry O'Brien gave a spegobsprg
conversion of the Post Office Department into a nonprofit government-owned
corporatior?>® On April 5, 1967, the President Lyndon Johnson sent a message to
Congress requesting for a 6¢ first class stamp and increases in other paistage well
as increased wages for postal work&P©n April 8, President Johnson established the
President's Commission on Postal Organization, a committee of ten promirzemiscito
examine the need to transform the Post Office Department into “a Government

#94postal Boss Urges Office Be Abolished,” Chicagibline, Apr 4, 1967.
#0«Text of Johnson Message on Pay and Mail Rafeey York TimesApr 6, 1967.
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corporation, or such other form of organization as the Commission may consider

desirable.?®!

President Johnson's request for postal rate increases was approved bg<daongre
less than a year. Congress agreed to the Administration's request to rarse ¢lass
stamp rate from 5¢ to 6¢ and the airmail letter rate from 8¢ to 10¢. Other rates were
likewise increased, as were postal salaries. No changes were made pobtsipolicy.
On December 16, 1967, President Johnson signed the Postal Revenue and Federal Salary
Act of 1967 into lawf*?

President's Commission on Postal Organization was chaired by Fredepjoil Ka
former chairman of American Telephone and Telegraph Comf3a®¢her members of
the “Kappel Commission” were also versed in the techniques of large scateecaal
enterprise. The Commission included

e the president or chairman of five major companies (Fred J. Borch, President,
General Electric Company; Ralph Lazarus, Chairman, Federated Departm
Stores; J. Irwin Miller, Chairman, Cummins Engine Company; W. Beverly
Murphy, President, Campbell Soup Company; Rudolph A. Peterson, President,
Bank of America);

e the dean of a major business school (George P. Baker, Harvard University

Graduate School of Business Administration);
e a vice president of the Ford Foundation (David E. Bell);
e aleading Washington lawyer (David Ginsburg, Ginsburg and Feldman); and

e a prominent labor leader (George Meany, President, American Federation of

Labor and Congress of Industrial Organizatidii$).

%1 Kappel Commission Report 195 (quoting Executivdedri1341).

%2 postal Revenue and Federal Salary Act of 1967, Pulo. 90-206, 81 Stat. 613 (Dec. 16.
1967).

263 Executive Order 11341, 32 Fed. Reg. 5765 (Apri9867).

%4 president's Commission on Postal Organizafiowards Postal Excellende(Jun. 1968)
(hereafter, “Kappel Commission Report”).
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In June 1968, the Kappel Commission issued its report. In brief, the Commission
recommended that the Post Office Department should be transformed into a “postal
corporation” that would be wholly owned by the United States government and governed
by a board of directors composed of six outside directors appointed by the irasile
three corporate officers. The corporation should be self-supporting without putbicese
financing from Congress, a major change from the Postal Policy Act of 1958. Posta
salaries would be agreed by management and employees through reegotiad, if
necessary, binding arbitration. Postal rates would be set by the corportaraeaéw
by a panel of experts appointed by the board, but rate changes would be subject to
rejection by a concurrent resolution of Congress. Officers and emplofytes
corporation should be appointed on a wholly nonpolitical basis. The postal monopoly
should be continuetf?

In proposing creation of a postal corporation, the Kappel Commission concluded
that the “public service” nature of the Post Office was no different from thecpubli
service rendered by any large commercial utility and attempted to riectimsinotion
with the Postal Policy Act of 1958.

This essentially economic appraisal of the postal service is sometimes
challenged by those who argue that Congress declared the postal service to
be a “public service” in the Postal Policy Act of 1958. The Commission
agrees that the Post Office is a “public service” in the sense that, like a
utility, it serves the public at large without discrimination. The Postal
Policy Act also states that the Post Office is not a business “conducted for
profit.”

The public service nature of the Post Office is also found in the Postal
Policy Act's definition of the public service allowance or statutory
subsidy. Much confusion has arisen by failing to distinguish clearly
between a subsidy

» to the postal service as a whole, and
» to specified individuals or groups using the postal service.

Congressional appropriations to meet the collective deficit of all mail
classes (except those specifically designated for lower rates) fact i
subsidies to the postal service as a whole. In the light of the business
nature of the mails and the impact of the postal deficit on management,

265 Kappel Commission Report 1-6, 53-64, 129.
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such subsidies should be eliminated. Indeed, this form of subsidization
finds no justification in the Postal Policy Act.

Rural “subsidies,” although set by the Postal Policy Act, really
subsidize the entire postal service. Rural areas are just as much part of the
postal system as cities, and the cost of serving them—even when they
appear “unprofitable’—is a proper expense of the service as a whole. The
Commission rejects the notion that every post office must take in
sufficient revenue to pay its own costs or be terminated. Further, to look
only at the revenues from rural operations is to ignore the value to both the
urban and rural user of offering nationwide service. Rural costs are proper
business expenses to be included in their entirety in the postal rate base
and should not be considered, in any sense, a subsidy.

The second category of subsidies—subsidies to specific users of the
service—is illustrated by special rates for charitable organizatimhs a
educational material. These are the real “public service” subsidies. At
present, the method used to calculate them tends to overstate their amount
and understate the extent to which the Treasury is supporting the postal
system as a whole. As Figure 6 illustrates, when properly calculated these
subsidies represent about 3.8% of total postal costs. Thus, the amount of
the true public service subsidy is quite small, confirming once again the
business character of the postal syst&m.

4.2 Nixon Administration bill: H.R. 4 (as reported)

In January 1969, the Nixon Administration succeeded the Johnson Administration
and continued the postal reform effort but found rough going in Congress. By tradition,
the House Post Office and Civil Service Committee began the legislabieessrfor
postal laws. The chairman of that committee, Thaddeus Dulski of New York (a
Democrat), accepted much of Kappel Commission Report but disagreed with the mai
conclusion that the Post Office Department should be replaced by an independent,
business-like postal corporation. When the 91st Congress convened on January 3, 1969,
Chairman Dulski introduced H.R. 4, a bill to modernize the postal establishment by
revising major portions of Title 39, but stopping short of wholesale replacementeof Tit
39. Under the Dulski approach, the Post Office would continue as a cabinet-level
department under the direction of the President, but Congress would divest itself of
authority to set wages or postage rates. Wages would be set by welbzstgaining

266 Kappel Commission Report 48-50 (emphasis added)
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subject to regulation by an independent Labor-Management Relations Panel composed of
three members appointed by the President with the advise and consent of the Senate. A
second commission, the Commission on Postal Finances, would be composed of eleven
members, five appointed by the President (without Senate consent) and three each
appointed by the Speaker of the House and the President pro tempore of the Senate,
respectively. This commission would periodically review postage rates arad jpolsty
objectives and make recommendations to the President. The President would then submit
his recommendations to Congress, and they would supersede prior law unless
disapproved by either Hou$¥.In most other respects, Dulski's H.R. 4 would continue
current law, including the public service subsidies of the Postal Policy Act of $958 a
amended in 1962. In short, Dulski proposed to keep the Post Office as a subsidized public
service within government but transfer ratemaking to a small committe@ateh by

Congressional representatives.

The Nixon Administration strongly supported the idea of a subsidy-free,
government-owned postal corporation. Since the Nixon Administration did not take
office until January 1969, it did not complete its draft bill until May. On May 28, 1969,
the Administration bill was introduced as H.R. 11750 by Congressman Mo Udall of
Arizona (a Democrat), a member of the House postal commift&ection 2 provided a
complete replacement for Title 39. The bill proposed creation of a “body corporhte
an instrumentality of the United States” called the United States Bestate. The
Postal Service would be governed by a nine-member “Board of Directors.” Seven of the
Directors would be appointed by the President for seven-year terms with the addi
consent of the Senate. The seven Directors would appoint a Postmaster General and
collectively they would appoint a Deputy Postmaster General. The Postmeserals
and Deputy Postmaster General would serve as members of the Board. \aigelsew

set by collective bargaining subject to regulation by an independent Pagiatdi

%7TH R. 4, 91st Cong., 1st Sess., reprinteBastal Modernization: Hearings Before the Senate
Comm. on Post Office and Civil Service [Part9]Lst Cong., 1st Sess., at 2 (1969).

281 R. 11750, 91st Cong., 1st Sess. (introduced, MayL969). For purposes of this study, the
most important provisions (all sections of Title @®amended by section 2 of the bill) were: 8§ 102
(findings of Congress and declaration of policy)3ZBoard of Directors); 205 (general powers); 1201
(rate policy); and 1251-54 (Rate Commissionersdrahges in rates and classifications).
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Panel. The Panel would be composed of nine members, three appointed by the Federal
Mediation and Conciliation Director, three appointed by the American Arlitrati
Association, and three appointed by the first six. Postage rates would be proptised b
Postal Service and reviewed by three Rate Commissioners, persons appointed to that
position for six-year terms by the Board of Directors. After reviewBibard could adopt

the recommendations of the Rate Commissioners, the original proposal of the Postal
Service, or any other rates supported by the record. New rates would becomeléssl
vetoed by a concurrent resolution of both houses of Congress. The public service subsidy
established by the Postal Policy Act of 1958 (as amended in 1962) would be phased out
over five years so that the only remaining public financing would be payments to make
up for revenue which the Postal Service is forced to forego because Congresshditects
certain types of mail must transported free or at reduced rates.

The Administration bill included a legal innovation crucial to the development of
what is today considered the universal service obligation. Section 401 of the ree@0Titl

specified the “general duties” of the new Postal Service. It provided:

401. General duties

(a) The Postal Service shall plan, develop, promote, and provide
adequate and efficient postal service at fair and reasonable ratessand fee
Except as provided in the Canal Zone Code, the Postal Service shall
receive, transmit, and deliver throughout the United States, its territories
and possessions, and, pursuant to arrangements entered into under sections
207 and 404 of this title, throughout the world, written and printed matter,
parcels, and like materials and provide such other services incidental
thereto as it finds appropriate to its functions and in the public interest. It
shall serve as nearly as practicable the entire population of the United
States.

(b) It shall be the objective of the Postal Service-

(1) to maintain an efficient system of collection, sorting, and
delivery of the mail nationwide;

(2) to provide types of mail services to meet the needs of
different categories of mail and mail users; and

(3) to establish and maintain postal facilities of such character
and in such locations that postal patrons throughout the Nation
will, consistent with reasonable economies of postal operations,
have ready access to essential postal services.
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(c) In providing services and in establishing classifications, rates, esd fe
pursuant to this title, the Postal Service shall not, except as specifically

authorized in this title, make any undue or unreasonable discrimination

among users of the mails, nor shall it grant any undue or unreasonable

prefereces [sic] to any such user.

The precise derivation of this “general duties” section is unclear. Theraava
corresponding provision in prior law, and the Administration did not provide a detailed
explanation of the legal antecedents of its propGsah September 1969, the staff of the
House postal committee prepared a comparative analysis of H.R. 4 and H.R. 11750 that
indicated that the “general duties” section in H.R. 11750 corresponded to various
provisions of current law:

these duties and authorities are set forth both generally and specifically,

with detailed requirements relating to various services and operational

procedures in chapter 5 (General Provisions), chapter 7 (Post Offices, and
chapter 9 [should be 91] (Delivery Service) of title 39, U.S. CYle.

In fact, this vague reference is not very helpful. Some of the sources for the
“general duties” provision can traced with confidence to earlier laws. Thealtgian,
develop, promote, and provide adequate and efficient postal service at fair andaleasona
rates and fees” is surely derived from section 103(c)(1)(C) of the Posital Rat of
1958 (“promotion of adequate, economical, and efficient postal service at reasonable and
equitable rates and fees”). The duty in paragraph (b)(2) “to provide types oemaiks
to meet the needs of different categories of mail and mail users” is beauligr to
section 103(c)(1(B) of the Postal Policy Act of 1958 (“development and maintenaace of
postal service adapted to the present needs, and adaptable to the future needs, of the
people of the United States.”) Other portions of the general duties recall provistbes of
Postal Policy Act of 1958 without reproducing the language. The requirement ttzt pos
system “serve as nearly as practicable the entire population of the Utaites!’ &

clearly derived from the 1916 postal appropriations act. The 1916 provision was codified

29 gee“Postal Service Act of 1969: H.R. 11750 Recomméinda of the President of the United
States,” House Comm. on Post Office and Civil Ssryd1st Cong, 1st Sess. (Comm. Print, 91-8, May 29
1969).

210 staff of the House Comm. on Post Office and Céitvice, 91st Cong., 1st Sess., “Analysis of
Postal Reform Legislation H.R. 4 (Mr. Dulski) and®111750 (Mr. Udall, et al.) H.R. 11751 (Mr.
Cunningham, et al.) And Similar Bills,” at 8 (ComPrint, Sep. 1969).

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 119

as section 6005 of the 1960 postal G8tmd stated “That rural mail delivery shall be
extended so as to service, as nearly as practicable, the entire rural pomildie
United States.” Changing this phrase from a description of the rural freerdgegram
to a duty applicable to the entire postal system, however, represents aasigcti@nge

in meaning.

Antecedents for other provisions in the general duties section are kss cle
Nothing in the 1960 postal code refers to “an efficient system of collection, sortthg, a
delivery of the mail nationwide” or prohibits “undue or unreasonable discrimination
among users of the mails.” While the general duty to “receive, transmit, anerdel
throughout the United States, its territories and possessions” might have bekorbase
the finding in the Postal Policy Act of 1958 that “the postal establishment has been
extended and enlarged through the years into a nationwide network,” the new duty

appears to be significantly broader than the earlier finding.

4.3 Revised Nixon Administration-postal union bill: HR. 17070

From April until August of 1969, the House committee held hearings on first the
Dulski bill and then both the Dulski and Administration (Udall) bills. In October 1969,
the Senate postal committee lost patience with mixed signals coming frétoudke
committee and began its own hearings. The chairman and ranking minority n@mber
the Senate committee, Senator Gale McGee of Wyoming (Democrat) andr$#iran
Fong of Hawaii (Republican), respectively, were likewise skeptical of the toecreate

an independent government corporation for postal sertites.

Congressional deliberations were delayed and complicated by varymamnds of
the postal unions, who were not in agreement among themselves. In the second half of

1969, a bill to increase postal wages by 5.4 percent was making its way through

27139 U.S.C. § 6005 (pre-PRA 1970 ed., S. Comm. Pt®if3).SeeH.R. Rep. No. 2318, 85th
Cong., 2d Sess., at A82, A247 (Jul. 30, 1958) (tepothe 1960 postal code). The original statuas wct
of Jul. 28, 1916, ch. 261, § 1, 39 Stat. 412, 423.

"2 genators McGee and Fong did not introduce their bilt for postal reform, S. 3613, until
March 19, 1970. Under 8§ 302 of the original veraabis. 3613, the Postmaster General was appointed b
the President with the advice and consent of tateefor a seven-year term.
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Congres<’® Generally, the postal unions opposed the Administration's postal reform bill
and the concept of a “postal corporation” but supported wage increases and the right to
negotiate wages in collective bargaining with government rather than hawjeg wet

by legislation. The Administration refused to negotiate on wages unless the unions
supported postal reform. The unions demanded immediate action on the pay bills. On
March 17, 1970, wildcat strikes by letter carriers began in New York City antbaalat
postal strike appeared likely on March 23, 1970. At the last minute, a national strike was
averted when the Administration agreed to negotiate directly with unions without
preconditions. Nonetheless, federal troops were sent to New York City to handlelthe mai
because of continuing local problems. The outcome of negotiations between the
Administration and the unions was an agreement to jointly support two bills (1) a bill
providing an immediate wage increase of 6 percent and (2) a bill providing mutually

agreed postal reform measures and a further wage increase of 8 percent.

While the Administration and postal unions were sparring, both the House and
Senate committees acted on postal reform bills. On March 12, 1970, the House
committee voted, over the objections of Chairman Dulski, to substitute a version of the
Administration bill for the original text of H.R. 4. The committee's repod filad on
April 8 with several minority view$’* On March 19, Senators McGee and Fong
introduced their own postal reform proposal, S. 3613. The McGee-Fong bill, like the
original Dulski bill ( the original H.R. 4), rejected the idea of a postal cotiparand
continued the Post Office under the direct authority of the Preitfent.

On April 16, 1970, the Nixon Administration and the postal unions reached
agreement on a revised postal reform proposal. On that day, President Nixon sent a
message to Congress enclosing the agreed draft bill and a memorandum agreement

2 H R. 1300, 91st Cong., 1st Sess.

2 H R. Rep. No. 988, 91st Cong., 2d Sess. (Apr98pL See individual comments of Chairman
Dulski at id. 83.

2753, 3613, 91st Cong., 2d Sess. (introduced, Mar14®0). Under § 302 of the original version
of S. 3613, the Postmaster General was appointdidebiyresident with the advice and consent of the
Senate for a seven-year term.
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signed by representatives of the Post Office and the postal dfidrss revised
Administration bill was an amalgam of the version of H.R. 4 as reported by the House
committee (i.e., the first Administration bill) and S. 3613 pending before the Senate
committee (through its thirteenth revision) that was further modified in neigasawith

the postal union%.’ The revised Administration bill was immediately introduced in the
House as H.R. 17070 by Chairman Dulski.

H.R. 17070 provided that the Post Office Department would be replaced by a new
organization, the United States Postal Service. The Postal Service would breeddwer
a Commission on Postal Costs and Revenues consisting of eleven members: nine
members appointed by the President for nine-year terms with advice and adrikent
Senate, a Postmaster General appointed by the nine presidential appointe &g @utgt a
Postmaster General appointed by the other ten members of the ComAifsSioanges
in postal rates proposed by the Postal Service would be reviewed by a “Postal Rat
Board” within the Postal Service. The Board would consist of three experts (in
economics, accounting, law, or employee relations) appointed by the President. After
review, the Postal Rate Board would submit a recommendation on changes i ttages t
Commission on Postal Costs and Revenues. The Commission would then make a final
decision on rate changes and submit a schedule of new rates to Congressedlew ra

would become effective unless disapproved within 60 days by a two-thirds vote of either

2®H R. Doc. 313, 91st Cong, 2d Sess. (Apr. 16, 1970)

27 0n April 22, 1970, Postmaster General Blount fiestito the House committee, “The
committee will find that most of the language o fbintly sponsored proposal is familiar; muchtof i
indeed, comes directly from H.R. 4 as this comraitteted to report it out on March 12Pbstal Reform;
Hearings on H.R. 17070 and Similar Bills Before Hmise Committee on Post Office and Civil Segvice
91st Cong., 2d Sess., 4 (1970). On April 23, 19eXestified to the Senate committee, “We have draw
heavily on the legislation that has been beforegtess. There are many provisions of this bill treate
language almost precisely like S. 3613, the bdt ik before this committee, and there is alsodage in it
that was drawn from the bill that the House coneeithad previously acted on, H.R. 4, as amended, and
reported out by the House committeBdstal Modernization: Hearings Before the Senaten@o on Post
Office and Civil Service [Part I[]91st Cong., 2d Sess., 1264 (1970); id. 1265r@at to thirteen version
of S. 3613).

28 R. 17070, 91st Cong., 2d Sess. (introduced, 2pr1970) § 108.
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the House or the Senate, thus giving Congress more scope for veto than afforded by the

concurrent resolution required by the original Administration®5ill.

The revised Administrative bill explicitly reversed much of the PosibtyAct
of 1958. Henceforth, postal rates should be set so that total revenues would cover total
costs without a subsidy equal to a percentage of total costs. The subsidy fos@uitie
costs, guaranteed in the 1962 amendment to the Postal Policy Act of 1958, would be
phased out over eight years. After that, the only public funds paid to the Postal Service
would be an appropriation to cover “revenue foregone” by the Postal Service in cases
where Congress directed that rates for specific services must bei@tdeates or free. If
Congress failed to appropriate money to cover revenue foregone, the Postal Service
would be permitted to recoup by raising rates. Moreover, the revised bill i thetehe
rate for each class of service must cover attributable @sts.

In weaving together H.R. 4 and S. 3613, the revised Administration bill kept the
policy provisions from both bills. The first section of the Administration bill set out a
declaration of postal policy taken from the Senate bill. The declaration of policg i
Senate bill had been derived, in turn, from section 103 of the Postal Policy Act of 1958.
At the same time, the revised Administration bill, like the original Adnmaigmn bill,
prescribed the general duties of the Postal Service in § 401. As noted above,ithis sect
was also derived in part from the Postal Policy Act of 1958. In the revised Athatiois
bill, these two policy prescriptions did not conflict because the declaration of pai
set out as a separate section of the bill, i.e., not in Title 39 and thus not specifically

integral to the administration of Title 39.

On June 18, 1970, the House of Representatives approved the Administration bill,
H.R. 17070, without significant change to the policy provisions. The House committee
had amended the bill in several other respects, relating mainly to empdtgtéens, and
reported the bill to full House on May $¥.The full House debated H.R. 17070 for three

294 R. 17070, 91st Cong., 2d Sess. (introduced, Apri970) § 1251-54.
#0H R. 17070, 91st Cong., 2d Sess. (introduced, 2pr1970) § 1201-02.
11 R. Rep. No. 1104, 91st Cong., 2d Sess. (Mayl2%0).
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days and added several more amendnféhidost of the changes in the House dealt with
employee relations and transportation of mail, but there were exceptionsa After
relatively brief discussion, the House made the Postal Rate Board an indepgedegt a
outside of the ambit of the Postal Service (Board members would continue to be
appointed by the President but not subject to Senate confirm#tidi)e House rejected

an amendment to maintain a public service subsidy equal to 10 percent of pos@f costs.

4.4 Senate committee bill: S. 3842

The Senate postal committee was less inclined to defer to reform projgpsals a
by the Administration and the postal unions. A week after the revised Administrdkion bi
was introduced in the House, Chairman McGee opened a Senate committeelhyearing
declaring to Postmaster General Blount, “I am not prepared to forfeitgbensbilities
of the Congress in legislating postal reform to the questionable usurpation of these
prerogatives by a labor-management negotiating té&hChairman McGee was
especially skeptical of the desirability of creating an independent boarsutate the
Postmaster General from direct control by the President. After manijorevif S. 3613
(at least fourteen), the McGee-Fong bill was re-introduced as a “dddgr8. 3842, on

May 14. This bill was reported, with further revisions, on June 3, 1970.

In overall concept, the Senate committee bill, S. 3842, differed significaorhy f
the original Administration bill (essentially, the reported version of H.R.4) and the
House-passed version of the revised Administration bill, H.R. 17070. While Senate
committee bill replaced the Post Office Department with an independent ParsiabS
the Senate bill created a fifteen-member “Board of Governors” to managestiad P

Service. The Board of Governors would consist of nine members, called “Governors,”

282116 Cong. Rec. 19837-59 (Jun. 16, 1970); 2020@41. 17); 20432-501 (Jun. 18).
283116 Cong. Rec. 20452-54 (Jun. 18, 1970).

284116 Cong. Rec. 20447-50 (Jun. 18, 1970). The Halsserejected an amendment by
Congressman Philip Crane of lllinois (a Republican)epeal the postal monopoly; opponents noted tha
such a radical study required more study and tieabiil already required the Postal Service to utadte a
two-year study of the postal monopoly and repo@tmgress. 116 Cong. Rec. 20473-79 (Jun. 18, 1970).

25 postal Modernization: Hearings Before the Senaten®o on Post Office and Civil Service
[Part 1l] , 91st Cong., 2d Sess., at96 2 (1970).
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appointed by the President for nine-year terms with the advice and consent ofdtes Se

a Postmaster General appointed by the Governors, a Deputy Postmastal Gener
appointed by the Governors and the Postmaster General, and four represematives f
Congress, two each from the House and Senate. Changes in postal rates proposed by the
Postal Service would be reviewed by an independent body within the Postal Service, the
“Postal Rate Commission,”composed of five Commissioners appointed by thaeRtesi

for six-year terms. From time to time, but not less than once every twg {lea Postal

Service would request the Commission to provide a recommended decision on changes in
rates. After review, the Postal Rate Commission would submit a recommendgdrdeci

to the Board of Governors which could approve, modify, or reject the recommended
decision of the Commission in accordance with certain procedures (siiterse in

Title 39 prior to enactment of the Postal Accountability and Enhancement Act of 2006).

There was no provision for Congressional veto of rate changes.

The Senate postal committee was unconvinced that the “business-like” approach
embodied in the House bill—essentially, the revised Administration bill—would
maintain important public services. The Senate bill provided a permanent subsidy for
public service costs equal to 10 percent of the money appropriated to the PosinOffice i
1971%%° New section 102 of Title 39 declared that the purpose of this appropriation was
to pay for, inter alia, “effective and regular postal services to ruratacemmunities,
and small towns™:

To provide a maximum degree of effective and regular postal services to

rural areas, communities, and small towns where post offices are not self-

sustaining, and to prevent either reductions in services or unreasonable

increases in postal rates, there shall be appropriated to the Postal Service

each year an amount of money which shall represent the public service
cost of operating the Postal Service.

The committee report explained the purpose of this subsidy as follows:

26 g5eeS. 3842, 91st Cong, 2d Sess. (reported, Jun. ®)182, enacting 39 U.S.C. § 3703 (“The
Board shall then reduce its estimate of total cdstermined under clause (1) of this subsectioarby
amount equal to the lesser of 10 percent of suteh ¢osts or 10 percent of the sum appropriatetig¢d®ost
Office Department by Act of Congress for its usdisieal year 1971 (other than the sum so appragtiat
for capital improvements), which amount shall basidered the public service cost of operating thstd?
Service.”)
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This subsidy would be based on the requirement that the Postal Service
maintain high quality service in rural areas, small towns, and other places
where the post office and other governmental services provided by the
Postal Service are not self-sustainffig.

In addition to appropriating public funds for public services and incorporating a
“general duties” provision (adopted from the House bill), the Senate committee bil

sought to protect public services by including three policy new provisions:

1) Declaration of policy within Title 39The Senate bill moved the declaration of
postal policy into Title 39 as the first section, i.e., 8 101. The effect was to make the
declaration of policy integral to the administration of the Title 39. The commépeet
emphasized the importance of the declaration of policy to its favorable reportlah: the

In proposing to relinquish as much control as this bill would vest in the

new Board of Governors of the U.S. Postal Service, the committee

believes the intention of Congress should be clearly expressed: that the

postal managers should follow, quite literally, the policy section of the bill

which begins, “The United States Postal Service shall be operated as a

basic and fundamental service provided the people by the Government of

the United States, authorized by the Constitution, created by Act of
Congress, and supported by the peopie.”

While the Senate report does not specify the antecedents of § 101, several of the
principles are obviously drawn from the Postal Policy Act of 1958. Others have no
apparent statutory antecedent, including those supporting compensation for postal
employees comparable to the private sector, a “fair and equitable” alocattosts, and
facilities that provide “desirable working conditions” for employees.

2) Policy principles for Commission review of rates and classificatiBesond,
the Senate bill introduced specific policy principles to guide review of rates a
classifications. These principles were necessary because the @enatitee bill did not
accept the House provisions under which Congress retained authority to establish
preferential rates for books, library mail, and non-profit rffdiUnder the Senate bill,

there would “no preferred classes of mail.” Even rates and classificatittmpuhlic

%73, Rep. No. 912, 91st Cong., 2d Sess., 4 (JUr97A)) (emphasis added).
%83 Rep. No. 912, 91st Cong., 2d Sess. 3 (May 370)l(emphasis added).
2935 Rep. No. 912, 91st Cong., 2d Sess. 10-13 (Mag470).
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service elements would established by the Postal Service subject to bguiesvPostal
Rate Commission. The Senate committee did not want to bar the Commission from
considering public interest factors entirely. Therefore, the Senate hiltlecrate and
classification principles to guide the Commission in its review of rates assifatations
for various classes of mail. As the Senate committee report explained:
The theoretical basis for the committee recommendation on mail
classification is that except for military mail, voting rights mail, anémy v
limited amount of free mail, there should be no preferential rates set by
Congress. All ordinary mailers should begin on the same footing. The
Postal Rate Commission . . . has the full authority without limitation and
subject to only the general guidelines and policy of the act to establish

classes of mail subject to the approval of the Governors of the Postal
Service?®

In short, after a five- to ten-year transition period (depending on the typealpf ma
the Senate committee made the Commission responsible for deciding whether and to
what extent preferential rates should be continued and included rate and ctemsifica
principles to guide the Commission in its decisions. Most of the ratemaking pesoipl
the Senate committee bill echoed the declaration of policy in § 101. Indeed, thee Senat
committee bill begins by requiring that any recommended decision be “irdaccer
with the postal policy contained in section 101(a) and (c) of this title,” refetoi the
policies that define the Postal Service as basic and fundamental serviceaaridifaand
equitable apportionment of costs. Other principles, such as the concern foetheeff
competitors of the Postal Service or support for simple rate schedules appeaewn be
The Senate committee expected that these ratemaking principles wouftidiens to
ensure that the Postal Rate Commission would recognize the public servicet@eme

certain traditional rateS?!

3) Uniform rate rule for letters sealed against inspectiarthird USO element
introduced by the Senate committee was the uniform rate requirement fic: [Ette bill

203, Rep. No. 912, 91st Cong., 2d Sess. 12 (Magd4)) (emphasis added)

213, Rep. No. 912, 91st Cong., 2d Sess. 12 (Magd4)) (“Notwithstanding its rejection of a
proposal to impose its views on the new PostaliSetwy law, the committee agreed that this repoousd
specifically express committee concern over thesrtt be established for certain classes of mail.
Accordingly, the committee alerts the Rate Commnisgstablished by this bill to the public servidaich
certain preferred rates have historically perforrijed
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declares that rates each service for “letters sealed againstiospewst “be uniform
throughout the United States, its territories, and possessions.” This provision has no
evident statutory antecedent. As noted above a non-uniform rate for firsetiass

were seriously considered by Congress as recently as the mid 1950s (and dugyporte

the House, the Senate, and the Administration, but at different times). The uriferm r
requirement was not included in S. 3613 until the fourteenth committee revision. The
provision was then omitted from the reported version of S. 3842, apparently by mistake,
and inserted it back into the bill at the start of the Senate debate as a teobnical
substantive amendmefit The uniform rate requirement for letters was not discussed in

either the committee report or the Senate debate.

Notwithstanding its constitutional ring, the requirement to provide at least one
class of mail for “letters sealed against inspection” likewise has noaapsatutory
antecedent’ The 1960 postal code stated that first class mail included matter “closed
against postal inspection,” but that phrase was apparently added in the 1960 Code as a
guestionable rephrasing of prior law and in any case does convey the same idea of
forbidding all inspectio?* The first limited statutory prohibition against the opening of

first class letters appears to have been adopted in section 1717(c) of thelaaode of

292116 Cong. Rec. 21708 (Jun. 26, 1970).

293 |n Ex parte Jackson, 96 U.S. 727, 733 (1878)Siifereme Court declared,étters and sealed
packages of this kind in the mail are as fully giext from examination and inspecti@xcept as to their
outward form and weight, as if they were retaingdhe parties forwarding them in their own domisile
The constitutional guaranty of the right of the jplecto be secure in their papers against unreatmnab
searches and seizures extends to their papers;ltdagesl against inspection, wherever they may HalstV
in the mail, they can only be opened and examimetulike warrant, issued upon similar oath or
affirmation, particularly describing the thing te beized, as is required when papers are subjected
search in one's own household. No law of Congrastace in the hands of officials connected whth t
postal service any authority to invade the secoddgtters and such sealed packages in the mailatin
regulations adopted as to mail matter of this kimgst be in subordination to the great principle edid
in the Fourth Amendment of the Constitution [emjhasided].”

294 3ection 4251 of the 1960 postal code provided“{@atFirst class mail consists of mailable (1)
postal cards, (2) post cards, (3) matter whollpantially in writing or typewriting, except as piided in
[other sections], and (4hatter closed against postal inspecti@mphasis added].” Act of Sep. 2, 1960,
Pub. L. No. 86-682, § 4251, 74 Stat. 578, 663-3% House committee report stated, “The phrase ‘any
matter closed against postal inspection’ is addefkiv of section 250 of title 39 (see sec. 405&f
title) which requires first class postage matter which cannot be easily examifemiphasis added]See
H. Rep. No. 36, 86th Cong., 1st Sess., at A57 (1959
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1948%°° The scope of this prohibition is unclear, but context and prior statutes appear to
limit this rule to letters which appear to be non-mailable. Nonetheless, the 1960 Code
repealed section 1717(c) and reenacted it in the new postal code as a rule applicable
postal employees in the dead letter office: “Only an employee opening @ddm/m
authority of the Postmaster General, or a person holding a search wainanizadtby

law may open any letter or parcel of the first class which is in the custdly o
Department.®® The language in the 1970 act goes well beyond these precedents to
require establishment of a mail class for transmission of lettersl sagd@nst inspection

by anyone or at least by anyone in the government not armed with a seasit.wa

On June 30, 1970, after three days of debate, the Senate approved an amended
version of S. 3613 and substituted its bill for the text of H.R. 1797The only USO
element added during the Senate debate was a requirement for the Postalt&ervi
maintain uniform rates for (1) books, films, sound recordings, manuscripts, educational
charts, and binders of medical information (usually called “media mail”) and (2) books
and other scholarly materials sent between schools, libraries, and museuntg (usual
called “library mail”). Specifically, the amendment declared thts must be “uniform
for such mail of the same weight, and shall not vary with the distance transpatted.”
amendment was proposed by Senator Mike Mansfield of Montana (a Democrat) and
broadly supported. Senator Mansfield stated that the purpose of the amendment was to
continue “the long-standing congressional policy that rates on books, educational and

library materials be on a uniform national basis rather than zoned by dist&hce

4.5 Enactment of Postal Reorganization Act

Differences between the House and Senate versions of the postal refaverdill
resolved in a conference committee that met in July 1970. Prior to the confelnence, t

House took the extraordinary step of instructing its conferees to insist upon the “open

2% Act of June 25, 1948, ch. 645, § 1717(c), 62 $@8, 782.
29 Act of Sep. 2, 1960, Pub. L. No. 86-682, § 4057 Stat. 578, 657.

27 Debated: 116 Cong. Rec. 21707-18 (Jun. 26, 1Z2W¥9-74 (Jun. 29), and 22279-346 (Jun.
30); H.R. 17070 amended with text of S. 3842, RB45; passed Senate, Id. 22346.

298116 Cong. Rec. 22300 (Jun. 30, 1970).

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 129

shop” provisions in the House bill (i.e., providing that postal employees could not be
required to join a postal uniofi}® On this issue, the House prevailed. On the other hand,

the conference accepted Senate provisions which ensured a stronger, more independent
Postal Rate Commission, including elimination of a Congressional veto of istal r

and a requirement that a recommended decision by the Commission could be overruled
only by a unanimous vote of the Governors. The compromise recommended by the
conference committee was approved by both houses of Congress in early August, and the
Postal Reorganization Act of 1970 was signed into law by President Nixon on August 12,
1970.

Apparently, only two elements of the new universal service obligation provoked
significant discussion in the conference. The first was the disagreenneathehe
House and Senate bills with respect to continuation of a permanent public service
subsidy*® The House bill phased out the public service subsidy over seven years. The
Senate bill provided for permanent subsidy equal to 10 percent of appropriations in 1971.
The conference bill provided a subsidy of 10 percent of appropriations in 1971 through
1979 (a subsidy of about $ 920 million) and a staged reduction to half this amount over
the next five years. After 1984, the Postal Service was authorized to modiiiyioraét
the subsidy “if the Postal Service finds that the amounts [appropriated] are rest long

required to operate the Postal Service in accordance with the policies ofehiS tit

The second USO element that was negotiated by the conference committee
involved price constraints, specifically, the requirement that rates mustattventable

costs. Mr. Udall explained the resolution of this issue as follows:

299116 Cong. Rec. 23528 (Jul. 9, 1970) (House intreonferees). All of the major proponents
of the postal reform bill listed employee provisicas a key issue of the conferergeel16 Cong. Rec.
26962 (Aug. 3, 1970) (remarks of Senator McGee), @ang. Rec. 27595 (Aug. 6, 1970) (remarks of Mr.
Dulski), id. 27603 (remarks of Mr. Udall).

39 The main sources for information on the conferesmamittee are the report of the committee,
H.R. Rep. No. 1363, 91st Cong., 2d Sess. (Aug930}land a long statement by Mr. Udall, a confenmse
leader in the development of the House bill, 11&6@d&Rec. 27603-07. The conference committee réport
very spare and not very informative. Mr. Udall'atstent offers a more detailed and seemingly ciedib
explanation of many points, but it is a statemédrmtrdy one member of the conference.

391 postal Reorganization Act, Pub. L. No. 91-375,(82U.S.C. § 2401(b)(2)), 84 Stat. 719, 743
(1970).
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In order to guarantee that these charges would be based on fair and
equitable standards for each class of mail, be it for the ordinary citizen or
for the big commercial mailer, we [conferees for the House] insisted that
each would pay at least the “demonstrably related costs.”

This phrase, while finally deleted in the final bill, was used throughout
the conference to express the feeling that each class of mail pay those
direct or indirect costs attributable to it.

We agreed that the principle of the House bill be included in the final
version of the legislation. This would establish a “floor” for each class of
mail equal to costs called “demonstrably related costs” in the House
version and “attributable costs” in the final version. Such costs consist of
those costs, both direct and indirect, which vary over the short term in
response to changes in volume of a particular class of which, even though
fixed rather than variable, are the consequence of providing the specific
class or service involveti?

The compromise version of this provision became new section 3622(b)(3) of Title 39.

Other USO elements were seemingly less controversial in the carderen
committee. The the “general duties” provision first introduced in the Admindgstirhill
(H.R. 4 as reported) was included in conference report without change. The Senate's
proposal to provide a statement of postal policy in section 101 was adopted. The specific
rate and classification principles set out in the Senate bill were alspanated in the
final bill together with a phase-out of statutorily determined preferaities, although
certain preferential rates (generally, in-county newspapers, qualifiedafibmpeail, and
library mail) were capped at attributable costs (8§ 3626). In addition, the final act
continued free postal services for mail for the blind and handicapped (88 3403, 3404) and
for correspondence of diplomats from member countries of the Postal Union of the

Americas and Spain (8 3217), provided Congress appropriated the necessary funds.

The conference committee also adopted, apparently without discussion, the two
uniform rate provisions in the Senate bill: one rule for letters and another rule for books,
films, and library materials, on the other. In his post-conference commédteensint to

the House, Mr. Udall explained the difference in these two rules as follows:

The legislation provides, in section 3623(d), that the rate for classes of
letter mail sealed against inspection should be “uniform throughout the

302116 Cong. Rec. 27606 (Aug. 6, 1970) (remarks af Wttall) (emphasis added).
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United States, its territories, and possessions.” The principal purpose here
is to insure the nondiscriminatory injunction of section 403(c), so that no
city or place in the United States or its territories or possessions, should be
required to pay more for the delivery of its mail to other citizens in the
United States just because of its remoteness or distance from the
continental United States or its centers of population.

The language is not intended to prohibit imposition of a variable
surcharge for special handling. Neither is it intended to prohibit rates
based upon distances where transportation is a significant factor, as in
parcel post—which is not under present law sealed against inspection—or
in air parcel post or heavy first-class pieces entitled to air parcetgiest
as provided in former section 4253(b) of title 39, even though such mail is
presently sealed against inspection. A distinction is drawn between the
requirement for uniformity in section 3623(d) and the provision in section
3683, where it is specifically provided that the rates for books and similar
material shall not vary with the distance transpotted.

This is the only discussion of the uniform rate rule for letters in the legistattay of

the Postal Reorganization Act.

4.6 Summary of the USO elements of the PRA

In sum, the Postal Reorganization Act transformed the Postal Policy Act of 1958
into the basic, if skeletal, universal service obligation found in current postal law. The
1958 act was a statement of principles intended to guide future Congre$sesatting
of postage rates and subsidies; these principles were originally intended touasipers
and non-binding since one Congress cannot limit the discretion of future Congnesses. |
1970, when Congress and the Administration decided to give the Post Office more
independence—primarily independence from Congressional control of rates and wages—
it was deemed necessary to include directions about what postal servicés eere
provided. In using the text of the1958 act for this purpose, the language from the earlier
act was given a significantly different, more normative, meaning thamaltigintended
in 1958. While Congress in 1958 could not bind future Congresses with a statement of
principles, Congress in 1970 could and did bind the Postal Service with the same

language.

303116 Cong. Rec. 27606 (Aug. 6, 1970) (remarks af Wttall).
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The legislative evolution of the 1970 act explains the overlapping sets of policy
pronouncements found in the final law. In the beginning of the legislative process, the
Administration was thinking in terms of replacing the Post Office Depattmig¢h an
independent corporation. The bill included a specification of “general duties” dramn fr
the policy principles of the 1958 act and the 1916 act requiring rural mail stsgrve
as nearly as practicable the entire population of the United States.” Agiiiatien
evolved, the Senate insisted that the Post Office Department must be succeeded by t
institutions, an independent regulatory commission as well as a more operatidall Pos
Service. The Senate bill therefore added a statement of ratemakinglpsrior the
Commission and a set of overall policy principles for both institutions. These, too, were
also derived from the 1958 act. In this manner, the provisions of the Postal Policy Act of

1958 were used three times in the Postal Reorganization Act.

Despite substantial reliance on the principles of the 1958 act, the Postal
Reorganization Act also added several new USO principles for which there deamo c

antecedents in U.S. postal statutes, including the following

e requirement to provide an efficient system of collection, sorting, and delivery

of the mail nationwide;

e prohibition against undue or unreasonable discrimination among users of the

mails;

¢ specific obligation to receive, transmit, and deliver throughout the United
States, its territories and possessions;

¢ prohibition against closure of small post office closed solely for operatimg at
deficit;

e requirement to provide a uniform rate for all letter classes;

e requirement to maintain a class of mail for letters sealed againsttiospec

and

e requirement that the rate for each class or type of mail cover attribaiadis.
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While the Postal Reorganization Act transformed the ratemaking peapl
1958 into universal service obligations and added new obligations on top of these, the
1970 act does not provide an evident means of compensating the Postal Service for
meeting these obligations over the long term. Congress rejected the permdnient
subsidy which, in1958, was deemed necessary to pay for the public services implied b
the Postal Policy Act of 1958. No alternative means of financing was provided. Nor did
Congress clearly embrace the logical conclusion that, as the public $erare@ng is
withdrawn, the Postal Service should reduce the scope of postal services corregponding
Unlike in 1958, in adopting the 1970 act, Congress and Administration did not estimate

the cost of public services required of the postal service.
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5 Evolution of the Statutory USO, 1971-2006

The United States Postal Service was established on July 1, 1971, pursuant to the Postal
Reorganization Act of 1970. Between 1971 and 2006, when the Postal Accountability

and Enhancement Act was enacted, the statutory provisions adumbrating a “universal
service obligation” evolved only incrementally. Although the performance of thalPos
Service in the 1970s raised concerns, Congress did not act on proposals either to convert
the Postal Service back into a department of government or to push ahead into a still
more business-like approach. Amendments represented adjustments rather tealsreve

In the 1980s and 1990s, Congress gradually ended the public service and revenue forgone
financing envisioned in the Postal Reorganization Act while becoming, printaolygh

the appropriations process, more specific about the universal services requieed of t

Postal Service. Together, these trends implied a greater reliance oaliotess-subsidy

to cover the costs of universal service obligation—and hence, a less “business-like”
Postal Service. In 1999, the U.S. government agreed to a revision of the Universal Postal
Convention that included a pledge of uncertain legal import to provide universal service

“at all points in a member country's territory, for all customers, at affergahdes.”

5.1 Postal Reorganization Act Amendments of 1976

In the five years following the debut of the Postal Service, the resulss wer
disappointing, if not alarming, to many in Congress. The stamp rate rose from 8¢
(introduced on May 16, 1971) to 13¢ (Dec. 31, 1975), a 63 percent increase compared an
increase of 35 percent in the Consumer Price Index. Average postal wages ansl benefit
rose 64 percent from July 1971 to March 1976. The postal deficit, far from being fixed,
was projected to be $ 1.4 billion in 1976 on revenues of $13.5 billion, an amount that
included $1.6 billion in public appropriations. Net equity of the Postal Service fell from $
1.7 billion in 1971 to an estimated $ -1.3 billion in 1976The Senate postal committee

concluded, “If it were truly a business, the United States Postal Service would be

3043, Rep. No. 966, 94th Cong., 2d Sess., at 2-7 QIUri976).
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bankrupt.®®® In 1975, mail volume declined for the first time since the 1930s, prompting
the committee to question whether further rate increases would permamgraiy mail
volume: “Fiscal year 1974 may stand as the all-time high in volume of fi%ih"the

view of some, these problems were compounded by shortcomings in the management of

both the Postal Service and the Postal Rate Commi&gion.

Universal postal service suffered in the wake of these transitional prolilems
mid-1975, service quality was below 1969 levels. The General Accounting Office
reported that average delivery time for a first class letter was 1s5ma$69, 2 days in
1971, and 1.65 days in 1975. Delivery and collection services declined d&wak:
Senate postal committee described the situation as follows:

Hard-pressed as it has become, the Postal Service has, not surprisingly,

made cuts. Many air taxi routes have been abandoned. Same-day delivery

in downtown areas has been abandoned. Local mail has been mixed with
area mail, slowing it down. Collections from corner mail deposit boxes
have been restricted. The frequency of delivery in downtown business
areas of our larger cities has been cut. Door-to-door service in newly built-
up areas is a thing of the past. And the criteria by which the fate of small

rural post offices is decided has been changed to facilities a significant
reduction in the number of such offic&s.

5.1.1 Postal Service: “The Necessity for Change” (1975)

In July 1975, a Postal Service staff study, “The Necessity for ChangéZzedha
the reasons for the difficulties encountered by the Postal Service. Thisatsidy
reprinted by the House Post Office and Civil Service Committee at the end ofrk®76 a

widely circulated®’® Although “The Necessity for Change” did not use the terms

30519, at 2.
30614, at 4-5.

37H.R. Rep. No. 391, 94th Cong., 1st Sess., atl324u1975) (“The Committee concludes that
the major reasons for this crisis emanates froimtaterable turn over within the top managemerthim
Postal Service, as well as inefficiencies, failof¢he Postal Rate Commission to act expeditioaslyate
cases, a severe inflationary impact which appeaesfécted the Postal Service more disastrously thast
other segments of our economy, and the public semature of the Postal Service which obviously
prevents it from reacting as a normal business evduting times of financial crisis.”).

383, Rep. No. 966, 94th Cong., 2d Sess., at 6 RIULI76).
39d. at 4.

310 staff of the Postal Service, “The Necessity foafge,” House Comm. on Post Office and
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universal servic®r universal service obligatigrbut much of its discussion is directly

related to what is now referred to as the universal service obligation. Theofferéyl an
usually lucid evaluation of long term policy options for the Postal Service indbefa

what was then expected to be little or no growth in letter mail volume. As it turned out
mail volumes grew substantially after this study was prepared, and divefsiritten
communications to new technologies occurred much more slowly than foreseen.
Nonetheless, since the basic economics of postal services have chamgeduadt of

this discussion of policy options appears applicable—even prescient—at a time when the

future of letter mail (again) appears to be threatened by changing teghnolog
The study begins by defining “the postal problem” in 1975 as follows:

The U.S. Postal Service is expected to perform in a rational economic
manner while operating under economically irrational constraints. It has
failed to balance costs and revenues because it is required to provide a
collection of traditional postal services with a pricing philosophy that was
developed to meet political needs, not economic demand. Some of these
constraints are legislated, others are grounded in two centuries of political
practice. Continuation of the present system will insure financial failure,
but every attempt to modify traditional services and pricing produces
severe political reactions which are equally threatening to the survival of
the Postal Servic&?!

The Postal Reorganization Act was based on a fallacy, argued the study, thatqststal
would go down with reform.
This belief was predicated upon the assumption that postal activities were

conducted in a wasteful and inefficient manner. Businesslike management

and new technology were expected to achieve quantum jumps in postal

productivity3'?

While postal reform did produce some improvements in productivity, improvements on

the scale anticipated in 1970 had not been and could not be achieved.

Civil Service, 94th Cong., 2d Sess. (Comm. Prin84Dec. 10, 1976).
#11d. at 2.
21d. at 7.
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The study recognized the long running debate about whether the Postal Service
was a “business” or a “public service” but argued that this debate is oftenaxbbyua

failure to recognize the essentially economic nature of postal services.

First, it is essential to recognize that the Postal Service is an economic
institution (as was its predecessor, the Post Office Department). USPS
collects, sorts, transports and delivers mail and performs a number of other
services. It incurs costs by acquiring the buildings, people, vehicles and
other resources needed to provide these services. These costs must be
funded. They can be funded by charging the users of the services or they
can be funded by tax dollars, but they must be paid if the services are to be
provided.

There has been great debate over the years as to whether the Postal

Service should be a “business” or a “public service.” This is a legitimate

and important issue, but it is beclouded and confused by some participants

who feel that a “public” service is a “free” service. In reality, a gubli

service is one funded through tax dollars rather than through user fees or

: 313

prices:

The study recognized that it was a commonly held view that the PostaleServic
was “binding the nation together, linking millions of individuals. . . . principally to allow
Aunt Minnie to stay in touch with her family.” In reality, however, Aunt Minnie
“probably dials long distance instead.” Meanwhile, “the principal use of thlasmathe
interest of commerce, business, and big business afthauit, continues the study, the
role of commerce in the postal business was poorly understood.

Many of the customers and clients of the businesses who use the mail
are households (they receive 64 percent of all mail), including the

traditional Aunt Minnie. It is important to note, however, that these

recipients are not the purchasers of mail service; they do not decide what

will be entered and what will not. Time, Inc., decides in what way Aunt

Minnie can receive its products; Time does not come by mail in some

cities; it is delivered, albeit experimentally, by news boys. People can only

be purchased at newsstands. Harry and David, not the Fruit-of-the-Month
Club members, decides how October's fruit gets delivered.

The decisions which determine what is in the mail are business
decisions, made in the best interest of the mailer, not of the mail receiver.

Mail is not a medium for urgent communications. At one time, before

331d. at 12.
3141d. at 18.
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the telegraph and the telephone, the post rider was the definition of
“urgent” (post haste), but no more. Today, price and predictability of
delivery are the most important criteria in choosing to use postal services.
Other modes and media are available to the customer desiring®5peed.

The study suggested the continuation under the Postal Reorganization Act of 1970
was infeasible over the long run. The study foresaw that postage rates would rise
dramatically (from 13¢ in 1976 to 22¢ in 1981), mail volume would decline slightly over
the next five years, and the public would become increasingly unhappy with closure of
post offices and reductions in delivery quafityOver the longer term, the problems

appeared still more fundamental due to the threat of diversion to electronictaiéstna

The single most important fact to be recognized about the present
“postal business” is the long-term diversion of its major sources of
revenue.

Approximately 47 percent of postal revenues stem from transmission
of financial transactions such as bills, payments, and orders. Another 20
percent stems from transmission of correspondence. It is highly
improbable that 80 percent, or 90 percent of this material will be in the
mails 20 years from now. The lion's share of transaction mail will be
diverted by Electronic Funds Transfer Systems and related innovations.
The correspondence segment will be absorbed by continued growth of
voice telecommunications, plus new communications devices. . . .

The remaining third of present postal revenues is derived from
distribution of parcels and advertising (about 12 percent each), delivery of
publications (about 3 percent), and a multitude of other minor services.
Most of this business is subject to competition, and the future competitive
position of the Postal Service will be undermined by continuing losses of
business in the transaction and correspondence sectors. . . .

Any debate on the future role and organizational status of the Postal
Service should reflect an understanding of this long-range outlook. The
most desirable resolution of the problem will be one that provides the
mechanisms to meet a rapidly changing postal environthent.

Under these circumstances, the study concluded there are only two truly viable

long term options for the Postal Service:

3151d. at 18.
3181d. at 18-19.

3171d. at 30-31 (emphasis added). The authors o$tigy refer to competition for third class mail
apparently because they understood that the postabpoly applied only to first class mail. Id. & 2
(“postal monopoly on first class letters”).
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(1) Congress can move back toward the Post Office Department
concept. Postal services can be considered public services like other
government activities and subsidized for the satisfaction of public needs.
This option is based upon a conviction that postal services and prices are
inherently political.

(2) Congress can move further along in the direction of chartering the
Postal Service to behave like a business. USPS would be expected to tailor
postal services to meet market demand and develop pricing by market
principles. This might include the eventual abolition of the postal
monopoly>*8

In the “public service” option, the study imagined that Congress would oblige the
Postal Service to provide specified level of universal services and “Agnegs

incurred in perform

ing those services are public service costs and should be funded as such if operating
revenues are deficient*® The study speculated on what such an obligation must include;
The operational consequences of this public service concept are vague.

Attempts to define what the Postal Service would do differently as a
“public service” produce a variety of answers, such as:

(1) Give everyone door delivery service.

(2) Put back the residential street collection boxes and sweep them
more frequently.

(3) Do not close post offices, stations or branches.

(4) Keep prices down (no change in first class rate for five y&rs).
Under this option, the public subsidy would grow from $ 1.5 billion in 1976 to $ 8.1
billion in 1981°*

In the “business” option, the study imagined that the Postal Service woutd “tail
its service and prices to meet market demand.” Delivery to businesses would be
maintained at five days per week but deliveries to residences would be reduuee to t

days per week because “Market research suggests that this would meet the fdema

381d. at 12.
3191d. at 21.
3201d. at 22.
¥11d. at 23.
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over 90 percent of the present markBt. The system of 42,000 post offices would be
reduced to about 9,000 with contract post offices as needed. Cluster box delivery would
be introduced as much as possible. Classes and rates would be totally redesigned. The
average first class mailer would save approximately 20 percent but thefpaice

individual stamp would increase by approximately 10 percent. Services to Alaska,
Hawaii, and some rural areas could be surcharged. Until this scenario, thesphbidy

could be eliminated entirely.

The study ended with a call for Congress to clarify the objectives of
the Postal Service. If Congress decides that traditional postal seaxgces
essential to national needs, the Postal Service can maintain, extend and
even improve upon those services. But provision of these services will be
ever more costly, and neither more mechanization nor different
management can make the cost go away. Someone must pay the bill. . . .

Congress can decide to subsidize traditional postal services, but the
long-term cost of such a policy should be recognized and pondered.
Maintenance of the present system will require tens of billions of dollars
over the next decade. Whether these funds are better spent on postal
services or on other needs is fundamentally a public policy issue.

If the Postal Service were operating as a business, it could eliminate
postal deficits. It could keep rates down to a reasonable level for those
mailers who generate most mail, while providing services responsive to
their needs. It would do so, however, by curtailing traditional services now
provided to non-paying constituencies or by instituting new or higher rates
for a variety of services. The economic price of such a policy would be
very low, but the political price might be intolerably high; after all, there is
little precedent for telling average taxpayers that they are gettngpaich
for their money.

Whether the Postal Service operates as a public service or as a
business, Congress and postal management must recognize the changing
demand for postal services. As new technologies for communications and
transactions supplant postal usage, the system must be scaled down. It
cannot be closed down or dismantled overnight. People, plant and
equipment require long-term investments. Will subsidized maintenance of
traditional services be compatible with the long-term demand for services,
or will it produce greater problems a decade hefite?

322|d. at 24. The study also suggested the possilifiproviding five-day residential service as an

option for an annual fee of $ 150.
331d. at 33-34.
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5.1.2 House consideration

In response, the House Committee on Post Office and Civil Service proposed to
amend the Postal Reorganization Act by adding specific requirements falr gelstery
and to increase the public service subsidy to correspondingly. The statutory adigati

for delivery proposed in the House committee bill were as follows:

(B) Except as provided in subparagraph (C), the Postal Service shall
provide door delivery or curbline delivery to all permanent residential
addresses (other than apartment building addresses). The Postal Service
shall provide door delivery in any case in which the unit of general local
government having jurisdiction over the address involved has adopted
zoning ordinances in the interest of protecting the public safety which
prohibit the construction or maintenance of any structure on the property
adjacent to the curbline.

(C) The Postal Service may provide cluster box delivery service for
any permanent residential address in any case in which a unit of general
local government having jurisdiction over such address specifically
approves the provision of such cluster box delivery sef¥fce.

The proposal to impose standards for delivery was explained as follows:

The Postal Service has recently established a policy that almost no
new residential developments are eligible to receive door-to-door delivery.
The new regulations for postal delivery services encompass the following:

(1) The Regional Postmaster has the sole discretion to extend door-to-
door delivery to new residential areas.

(2) No local option is provided for door-to-door delivery in new areas.

(3) In new residential housing areas, the delivery options open to the
local postmaster are limited to: curbline or clusterbox, within 300 feet of
the residence.

(4) In new mobile home parks the options are curbline, clusterbox or
delivery to the management for further distribution by other than postal
employees.

(5) The only circumstances under which door-to-door delivery will
continue are for residences built to fill-in an area already receiving door
delivery and extreme hardship cases approved by the Regional Postmaster
General.

(6) Where municipal or county ordinances prohibit curbline delivery,

324H.R. Rep. No. 391, 94th Cong., 1st Sess., at@4 24, 1975).
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the only no cost options are clusterbox delivery, general delivery or no
service at all.

In many new areas, curbline boxes are prohibited by local ordinance,
thus under the regulations they will be served only by clusterboxes.

The Committee concludes that the alternatives provided by these
regulations are not acceptable.

Therefore, H.R. 8603 establishes certain standards of delivery,
provided the Congress appropriates the full amount authorized for public
service appropriations, and involves local jurisdictions in some of the
decisions regarding adequate mail delivery.

The bill requires the Postal Service to provide door-to-door delivery or
curbline delivery to all permanent residential addresses entitled to city
delivery. The Postal Service's option to provide curbline delivery in these
cases would be denied in any case in which the appropriate unit of local
government has adopted a zoning ordinance in the interest of the public
safety prohibiting such structures on the property adjacent to the curbline.

Clusterbox delivery could be provided by the Postal Service only if the
appropriate local governing body approves it. The thrust of the language is
to guarantee a high level of delivery service to the public and to give local
governments a voice in Postal Service decisions which affect the quality
of local service®

At the same time, the House committee proposed to change the public servidg ®ubsi
a formula, $35 per delivery address, that would grow with the increase in the delivery
system. The formula would increase the subsidy for 1976 from $ 0.92 billionto $ 2.6
billion.3?° The bill also required the Postal Service to prepare a “comprehensiveestate
of its compliance with the public service cost policy section 101(b),” i.e., obligation t

serve rural areas.

The House bill also proposed to make a number of changes in rates and
classifications. Reduced rates for nonprofit mail would be extended to one magazine
published by a state conservation agency and to the mail of political partiegeColl
catalogs and bulletins and looseleaf publications would be eligible for seceadatkss
(reversing a decision by the Postal Service). Books sent by publisheraitie$iland

schools would be eligible for the preferential library rate. For the futur€dhemission

322 |d. at 5 (emphasis added).
3014, at 3-4.
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would be directed to consider a new factor in setting rates: “the educatiohatal,

scientific, and informational value to the recipient of mail mattér.”

The House committee also proposed several changes in how the Commission was
organized and conducted rate cases. The President’s appointments to the Commission
were made subject to Senate confirmations. Rate cases were limited to b8.mbat

Commission was given subpoena authority.

Finally, the House committee proposed to establish a special commission of
prominent citizens to consider more fundamental changes in postal policy.

The Postal Service supported reform of the Commission’s rate proceedings but
opposed most of the USO-related provisions in the House committee bill. The Postal
Service particularly objected to the proposal for specific delivery obligat®ouswise,
unworkable, and possibly unconstitutional. In a letter to the committee, the General

Counsel of the Postal Service declared—

The Postal Service strongly opposes the amendment . . . to require
existing modes of delivery service to be retained and new addresses to be
given delivery to the door, except as provided by local governments. In the
first place, we believe that such an abdication of Federal responsibility for
administering Federal services would be subject to serious question under
the Constitution. . . . Even if the amendment could be legally upheld, it
would be bad Federal policy and precedent, in our view. The proposal
would not retain for the Federal Government any means of insuring that
recipients of Federal postal services are treated fairly by thiedfficzals
to whom control over the mode of postal delivery services is delegated. . .
. This could eventually turn delivery routes into a patchwork quilt of
mixed modes of delivery that would be inefficient and expensive and
could make delivery services appear completely irrational to neighbors
treated inconsistently.

The irresponsibility of such a delegation to local communities is
illustrated further by the vagueness and indisputable overbreadth of the
provision, which would be a nightmare to administer. . . .

Finally, there would be no exemption for rural delivery areas or houses
with large set-back¥®

%71d. at 10-12, 18.
328 |d. at 30-31 (emphasis added).
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The Postal Service also strongly opposed proposals make certain mail for retiesed ra
or second class rates as “narrow, special-interest exemptions fronméralgales of
eligibility for reduced rates®*° The Postal Service opposed increases in the public
service subsidy, perferring instead changes in the rate-settingipres®f the

Commission.

In the full House, members agreed to amendments that would reverse key
provisions of the Postal Reorganization Act. The House agreed, by vote of 267 to 123, to
require the Postal Service to justify its entire budget to Congress (i.epeal the
permanent authorization of postage revenues to the Postal S8hdoe)to re-vest
authority to appoint the Postmaster General and Deputy Postmaster General in the
President>! The House also broadened the requirement for Commission review of

changes in the nature of Postal Service under section*3661.

5.1.3 Senate consideration

The Senate Post Office and Civil Service Committee did not agree with tlye man
USO-related proposals of the House committee, although it did not wholly disagree
either. Senate McGee, chairman of the Senate committee, continued to belie/bads
in 1970, that the Postal Service required a permanent public subsidy in order to provide
needed, but non-commercial public services. President Gerald Ford, howeverddeclare
that he would veto any bill including a permanent increase in subSidfter lengthy
negotiations with the Ford Administration, the Postal Service, and House leadéship, t
Senate committee decided to limit the bill to measures required to fix tinedmaf the

Postal Service, to establish of a study commission, and to establish a moratorium

3291d. at 31.

330121 Cong. Rec. 30772 (Sep. 29, 1975). This amengm#ered by Representative Bill
Alexander of Arkansas (Dem.), was highly controizrs

331121 Cong. Rec. 34446 (Oct. 30, 1975).

32121 Cong. Rec. 34429 (Oct. 30, 1975). The amentmeuld add a new subsection 3661(d),
“For purposes of this section, the term ‘changbénnature of postal services' means any change or
alteration in the type, quality, terms, or condismf providing for the receipt, transmission, eliwkery of
mail matter of any type.”

333122 Cong. Rec. 27091 (Aug. 22, 1976).
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changes in rates or services until the report of the commission. To addressnibesfioia
the Postal Service, the Senate committee bill tightened the administratien of
Commission, made members subject to Senate confirmation, imposed a ten-month
deadline on rate cases, and granted a one-time $ 1 billion payment to the Postalt&ervi
cover accumulated debts. Similar to the House bill, the Senate committegbited the
Postal Service to provide annually a comprehensive statement on its complidmnite wit

universal service objectives of the att.

In the Senate committee bill, the moratorium on reductions in services a&ddress
“levels and types of service” and post office act8ss well as for delivery. Until the

Commission on Postal Service made its report, the Postal Service wiasd equ to—

(e) (1) ... [raise rates]

(2) provide levels and types of postal services which are less than
the levels and types of services provided on July 1, 1976;

(3) close any post office where 35 or more families regularly
receive their mail and which was providing service on July 1,
1976; or

(4) close any post office where fewer than 35 families receive
their mail and which was providing service on July 1, 1976,
unless the Postal Service receives the written consent of at least
60 percent of the regular patrons of such office who are at least
18 years of age.

(f) . .. the Postal Service shall provide door delivery or curbline
delivery to all permanent residential addresses (other than apartment
building addresses) to which service is begun on or after the date of
enactment of the Postal Reorganization Act Amendments of*£876.

Delivery requirements were obviously taken from the House bill, but the possibility
provided in the House bill for new cluster box service was dropped, apparently due to

Postal Service objections against being subject to decisions of local goveatmoena

3343, Rep. No. 966, 94th Cong., 2d Sess., at 9-12 (B 1976).

335 |n June 1975, the General Accounting Office issaistLidy that concluded 12,000 small post
offices could be closed in rural areas without &ffey the quality of service. General Accountindi€¥,
“$100 Million Could Be Saved Annually in Postal Qations in Rural America Without Affecting the
Quality of Service” (Jun. 4, 1975).

3361d. at 34.
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community needs for postal delivery. The requirement to maintain “levels argldfype

service” was explained in the committee’s report as follows:
The bill also provides that, during the moratorium period, levels, and types
of postal services may not be instituted that are less than the levels and
types of services provided on July 1, 1976. It is not the committee's
intention to preclude the Postal Service from making such minor
adjustments as would occur, for instance, in the restructuring of a letter
carrier route. Rather, the committee intends by this provision to prohibit a

more substantial adjustment, including a reduction in the frequency of
delivery serviceg®’

This provision is arguably the ultimate antecedent for the prohibit on reductiondaysix
delivery that would appear in appropriations acts in the 1980s.

As in the House, the Senate committee’s proposals to limit service reductions
were adopted over the opposition of the Postal Service. The Postal Service advised the
committee,”We oppose these restrictions. If the Postal Service is to malferaate
sensible economies given the long-term financial realities that mustdx fae
judicious use of curbside and cluster box delivery modes is an essential and a tepdest s

in that direction.?3®

During consideration by the full Senate, Senator Jennings Randolph of West
Virginia proposed another USO-related measure. His amendment would obligesthle P
Service, before closing or consolidating a post office, to consider the effettie
community, the effects on postal employees, and consistency of the action with its
obligation under section 101(b) to provide “a maximum degree of effective and regular
postal services to rural areas, communities, and small towns.” Under the proposed
amendment, the Postal Service would be required to solicit the views of intereste
parties. And any interested party could appeal to the court of appeals if theSeogize

failed to comply with the statutory procedures, but the court was not authorized to revie

371d. at 10.
3381d. at 29.
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the Postal Service’s determination on the merits. The Randolph amendment was adopted
by a vote of 60-13%

5.1.4 The 1976 amendment

The Postal Reorganization Act Amendments of 1976 was enacted in September
1976°° The final act followed the Senate approach in most respects. The centefpiece o
the act was the creation of a committee of prominent citizens, the Commissiostah P
Service, to study the problems of the Postal Service and recommend solutions it a repor
to Congress and the President to be submitted by March 15, 1977. In addition, the final

act included:
e the moratorium on service reductions proposed by the Senate;

e made members of the Postal Rate Commission subject to Senate confirmation

and added a ten-month deadline to rate cases;

e granted an extraordinary public service appropriation of $ 1 billion to cover

accumulated indebtedness of the Postal Service;
¢ included the reduced rate and classifications provisions from the House bill;

e added a new item to factors to be considered by the Commission in setting
rates: “the educational, cultural, scientific, and informational value to the

recipient of mail matter”;

e adopted statutory procedures for closing and consolidating post offices,
providing for appeal to the Commission (rather than the court of appeals as

proposed by Senator Randolph);

e required the Postal Service to provide a “comprehensive statement” rédating
inter alia, plans and policies “designed to comply with all of the provisions of
section 101 of this title” and the “speed and reliability of service provided for

the various classes of mail.”

339122 Cong. Rec. 27109 (Aug. 23, 1976).
340 postal Reorganization Act Amendments of 1976, Pub4-421, 90 Stat. 1303.
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5.1.5 Commission on Postal Service, 1977

The Commission on Postal Service was the third major study committee of
prominent citizens to be charged with studying the future of the national postiffce
1950. It was composed of seven persons appointed by the President and Congressional
leaders*** The Commission was chaired by Gaylord Freeman, a banker. It included two
senior officials of postal unions (James H. Rademacher, former presideniNaititveal
Association of Letter Carriers and David W. Johnson, vice president of thecameri
Postal Workers Union), a Washington lawyer (Hobart Taylor Jr.), a formeressmgan
and union official (Paul J. Krebs), a businesswoman (Rose Blakely), and the chdirman o
Reader's Digest (Kent Rhodes).

Under the terms of the 1976 act, the Commission was directed to study and report
on, but not be limited to, several topics related to the universal service obligation:

e the public service aspects of the Postal Service to determine whether those
aspects could be identified and their costs estimated,;

¢ the extent and method of supporting public service aspects through
appropriations;
¢ the ratemaking criteria of current law to ensure that they will be respdosive

the needs of both the Postal Service and the public; and

e current and future levels of service and the extent to which they should be

supported by appropriations.

In addition, the Commission was required to consider the long range impact of etectroni
funds transfer and electronic communications techniques on the Postal Service and the

feasibility of the Postal Service operating an electronic communicagystem.

The Commission accomplished an extraordinary amount of research in a few

months. It held 26 days of public hearings in 21 cities, receiving testimony from 525

341 Three commissioners were appointed by the Presitlem by the President pro tempore of the
Senate, and two by the Speaker of the House. Twleafeven commissioners were required to be postal
union members. The Postmaster General and ther@maiof the Postal Rate Commission were included
as non-voting members.
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witnesses, and collected written comments from an additional 425 individuals and
groups. The Commission also contracted for studies by five independent regeapsh
National Economic Research Associates (NERA) was retained to ydpukfic service
aspects of the Postal Service and study productivity measurements. Artlittielznd

the George Washington University Program of Policy Studies in Sciencesahddlogy
studied the impact of electronic communications on the Postal Service. A. @nNiels
Company conducted two studies: one based on a public opinion survey of existing postal
rates and services and the other based on a special survey of postal custonars in rur
areas. Lewin and Associates was provided an analysis of the implicationsibfeoos

alternatives of structural changes in the Postal Service.

In March 1977, the Commission on Postal Service issued a 109-page report
supplemented by more than 850 pages of studies prepared by contractors. The
Commission rejected calls to abolish the independent Postal Service and istestabl
national post office as a governmental department, although it proposed to reduce th
number of Governors from nine to sevéhThe Commission also recommended
reducing membership in the Postal Rate Commission to three persons and further de-
politicizing the Commission by limiting members to persons with “professional
competence in postal affairs, law, economics, or utility regulation.” The Ciomis
further recommended that the Postal Rate Commission be granted final autherity
postal rates and classifications (eliminating review and possible ogjexti

recommended decisions by the Governors of the Postal Sefiiice).

With respect to what this study has defined as the universal service obligation—
the report did not use the termnsiversal servic®r “universal service obligation"—the
Commission proposed significant changes:

e reduction in mail delivery from six days to five days a week (while retgini
six-day postal counter servic&}:

342 postal Service CommissioRgport75-76.
¥%1d. 77-78.
¥1d. 49-50.
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e making dependable, timely delivery—rather than rapid transit time—the

primary service objectiv&®

e moving away from cost-based rates by modifying the criteria for postaltoate

give greater weight to factors other than cost causatfon;

o freezing the four major classes of mail by statute to prevent introduction of

shaped-based or other cost-based classification sy&téms;
e elimination of reduced rates for preferred mailers over ten y&sasd
e stricter rules to limit closures of post offices.

The report was silent on mode of delivery (door, curbside, cluster box) despite the

prominence of this issue in developing the 1976 act.

The Commission’s report made several points in support of its controversial
proposal to reduce in the frequency of mail delivery. The Commission noted that its
survey of public opinion showed that 80 percent of citizens considered five-day service
“acceptable,” and 43 percent preferred a reduction in delivery frequency taeasi|m
the public appropriation for the Postal Service. The Commission also concluded that
likely increases in the use of electronic communications implied a need to reduce
delivery frequency.

We favor five-day delivery for another reason. Electronic communications

have resulted in a diversion of messages from the mail. Arthur D. Little,

Inc. estimates that first class mail volume will not increase between 1976

and 1985. During this period, costs will increase substantially. The public

service appropriation would have to be increased significantly to

compensate the Postal Service for the impact of no mail volume increase

and yet continued increased costs. The reduction to five-day delivery
would recognize the beginning of the impact of electronic

¥ 1d. 49.

34%|d. 62-64. The Commission was reacting to a jadiapproach that was later overturned.
*71d. 67.

1. 68.

¥91d. 51-52.
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communications on the Postal Service.
In fact, A.D. Little predicted that by 1985 first class mail volume would éei& billion
items, the same volume as in 1972, a prediction that proved far off théYhark.

The Commission studied the possibility of linking postage rates to chamties i
Consumer Price Index but rejected this idea. The Commission concluded that linking
postage rates to the Consumer Price Index would give too little weight to pulitic pol
considerations (such as social and cultural factors) and tie postage eastaridard that

bears little or no relation to the costs of providing postal sefv¥ice.

Recommendations of the Commission on Postal Service were never translated
into legislation. In Congressional hearings on the Commission's report, postaitie@sm
of the House and Senate envisioned very different solutions for “the postal cadisg” a
Department of Commerce termed the situatidihe House committee favored
abolition of the Board of Governors, presidential appointment of the PostmastealGener
and Congressional veto authority over increases in postage rate. The House of
Representatives was also was wholly opposed to reducing delivery fredeeincy.
contrast, the Senate committee supported retention of the independent Postalgervic
Postal Rate Commission established by the Postal Reorganization Act bueprigsss
cost-oriented ratemaking principles to protect postal volumes and further jidtest
objectives®® Neither committee was able to convince the other. By relieving Congress of

30 postal Service CommissioReport50. The Commission also recommended that the Postal
Service pursue an appropriate role in electronimroanications. The Commission supported continuation
of the postal monopoly but urged Congress to exdimgt-sensitive letters.

%1 postal Service CommissioReport Vol. 2 at 573. The estimate was prepared by Arfhu
Little. In fact, the mail volume in 1985 was 14dibn items or 150 percent higher than estimatadl975,
two years before the report of the Postal Serviem@ission, the General Accounting Office estimated
that the mail volume for 1984 would be between 46d 110 billion items. GAO, “Forecast of Postal
Service Self-Sufficiency Potential” at 8 (Feb. 2075). As it turned out, mail volume for 1984 wa 1
items.

35214, 64-66.

33 U.S. Department of Commerce, “The Postal Crisie Postal Function as a Communications
Service” (Jan. 1977).

%4 |n September 1977, the House approved a condugsolution urging the Postal Service not
to reduce delivery frequency below current levglalvote of 377 to 9. 123 Cong. Rec. 30942 (Sep. 26
1977) (H. Con. Res. 277).

#°3SeeH.R. Rep. No. 23, 95th Cong., 1st Sess. (Nov937); S. Rep. No. 1191, 95th Cong., 2d
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the need to legislate changes in postal rates and wages, the Postal Retowgakit
eliminated the main issues impelling regular postal legisl&tfofihe universal service
obligation as prescribed by the Postal Reorganization Act and its 1976 amendments

remained unchanged.

5.1.6 Postal policy debates of the 1970s in retrospect

Problems in implementing the Postal Reorganization Act precipitatedwalsat
in some respects, the most searching Congressional analysis of natitagb@as/ and
the universal service obligation since the 1950s. Although the immediate problem was
continuing postal deficits, for many the long term future of the Postal Seragalso at
stake because it was widely believed that postal volumes (413 items peilrcapiié)
would stagnate and decline due to changing technology. In 1975, the staff of the Postal
Service produced a lucid analysis of what it saw as the only long-term options—ea publ
service Postal Service or a truly commercial Postal Service—and hedase for
clarification of the mission of the Postal Service. In response, the House proposed
specific statutory criteria for the delivery of mail, and Congress ukiynanacted
temporary criteria for both the delivery of mail and the establishment of pmstsofin
both case, however, the Postal Service strongly objected to Congressional definition of

statutory standards for universal service.

The temporary requirements for universal service embodied in the 1976 act
represented a high-water mark in Congressional efforts to define a uniesvsee s
obligation. An evaluation of long term policy options was delegated to a special
Commission on the Postal Service, but its recommendations failed to genéreiens
consensus to sustain new legislation. As it turned out, the need to determine thd future o
universal services for the long term was postponed by rapid growth in the volume of malil

and slower than expected diversion to electronic alternatives.

Sess. (Sep. 13, 1978). The Senate committee neperted the House resolution on delivery frequency.

3% Decline in the need for substantive postal letjistehas been reflected in changes in the
organization of Congressional committees. In Felyr@877, the Senate Committee on Post Office and
Civil Service was eliminated and its functions sfamred to the new Committee on Governmental Adfair
At the start of the 104th Congress in 1995, thedgdDommittee on Post Office and Civil Service was
largely absorbed by the Committee on GovernmenbiRef
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5.2 Public service subsidy: the appropriations process

5.2.1 Omnibus Reconciliation Act of 1980 and the 20¢ stamp

Only a few years later, the scope of universal postal service wassigered
again, this time in the course a government-wide debate about how to respond to rapid
price inflation. On May 29, 1978, the Postal Service increased the price of a postage
stamp from 13¢ to 15¢. In fiscal 1979, the first full year of the new rates, the Postal
Service made a profit of $ 470 million, its first profit since 1945. Nonethelessatsgal
price inflation threatened not only the Postal Service but the entire federat blidg
Consumer Price Index rose 9.0 percent in 1978, 13.3 percent in 1979; and 12.5 percent in
1980%7 On March 14, 1980, iln an effort to curb inflation, President Jimmy Carter
proposed a budget for fiscal 1981 that reduced governmental expenditures by $ 13to $ 14
billion. The Administration let it be known that it would seek a reduction of $250 million
in appropriations for the Postal Service in 1981, and further reductions of $ 644 million
and $ 522 million in the 1982 and 1983, respecti¥&ln April 1, 1980, Postmaster
General William Bolger told the Board of Governors that the Administration pbartdw
probably mean the end of Saturday mail deliv&fy claim Administration officials
disputed®® Undaunted, the House and Senate Budget Committees proposed still deeper
cuts in the federal budget, including a $ 600 million reduction in Postal Service

appropriations®*

%7U.S. Department of Labor, Bureau of Labor Statssti
ftp://ftp.bls.gov/pub/special.requests/cpi/cpiai(&ug. 24, 2008).

8 «Transcript of President Carter's Statement oridi&t Economy; The Budget Credit Wage and
Price Standards Energy Structural Changssyv York TimesMar. 15, 1980; “End of Saturday Malil
Delivery Seen,'Washington PostApr. 2, 1980.

$945.Day Mail Delivery Called Likely,” Ernest Holseiolph, New York TimesApr 2, 1980; “End
of Saturday Mail Delivery Seen,” Jane Seabeéigashington PostApr. 2, 1980. Postal Service studies
reportedly indicated a savings of $ 500 or $ 60llioniannually (compared to total expenses in 1680
$19.4 billion).

30«senate Panel Tentatively Votes Aid Cut That Cdaidl Saturday Mail DeliveriesWall
Street JournalApr. 3, 1980.

%1“House Unit Votes To Slash Budget By $16.4 Billittouse Unit Slashes Spending Beyond
President's Request,” Art Pine and Peter Bélashington PosMar. 21, 1980.
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Despite the peril for government finances, the prospect of eliminating Saturda
mail delivery—it was assumed that Saturday would be the day to be eliminated—was
fiercely opposed by many in Congress. The Postal Service and postal unions were
likewise opposed. On April 21, Postmaster General Bolger asked the Postal Rate
Commission to approve an increase in the price of a first class stamp from 15¢ to 20¢, an
increase that the Postal Service said would permit continuation of Saturday mail
delivery®®?On May 12, by a vote of 69 to 27, the Senate amended the budget resolution
by limiting the reduction in Postal Service appropriations to $ 250 million, the maximum
amount that, according to the Postmaster General, could be absorbed whilenmginta
Saturday mail delivery (and assuming no reductions in later years). The Senate
amendment was overturned, however, by a House-Senate conference commitiee whic
decided to require reductions in Postal Service appropriations of $ 500 rifffliarthe
first week in June, a Postal Service task force countered by making thercaaihing
Saturday mail deliver§?* Nonetheless, on June 12, 1980, both houses of Congress
approved the conference report of the budget committees. The next day, the House
Appropriations Committee defied the budget process and reported a bill thagddkeor
entire $ 500 million to the Postal Servitd@ Budget, appropriations, and postal

committees were in open warfare.

The shape of an eventual compromise was foreshadowed in a July 21 report by
the House Budget Committee. The committee reported a budget reconcilidttbatbil

%2 4House Unit Votes Not to Reduce Postal Subsidigmaropriations Panel Acts To Maintain
Funding for Deliveries on SaturdayWall Street Journaljun. 16, 1980.

33«study Backs 6-Day Deliveries of Mail: Panel S&isks to Future Postal Revenue if Saturday
Service Is Cut,” Bryce Nelsohps Angeles Timesun 6, 1980.

%4 The report declared, “the task force is reluctarendorse five-day delivery as being in the best
interest of the Postal Service and its customéyscbrding to one news account, the report contintmuke
disadvantage in eliminating Saturday delivery padnbut by the task is the increased number of f@iva
delivery firms that would spring up to serve thed of publishers or merchandisers who think they t
six-day delivery. And th growth of such firms woulkeHuce postal revenues, thus negating some abttte
savings achieved by cutting service. Study Backm@-Deliveries of Mail:Panel Sees Risks to Future
Postal Revenue if Saturday Service Is Cut. BrycisdtelLos Angeles Timegun. 6, 1980.

35H.R. Rep. No. 1090, 96th Cong., 2d Sess., at 222 13, 1980). "House Unit Votes Not to
Reduce Postal Subsidies: Appropriations Panel RotMaintain Funding for Deliveries on Saturday,"
Wall Street Journalun. 16, 1980; "Budget Resolution, a Day Old, Bitgzsaw in House Panel," by
Richard L. LyonsThe Washington Posiun. 14, 1980.
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would reduce theublic serviceappropriations of the Postal Service to $ 486 million.

This was only $ 250 million less that the amount provided in the phase-out schedule of
the Postal Reorganization Act for fiscal 1981, i.e., “an amount equal to 8 percertt of suc
sum for fiscal year 1971” or $ 736 million. However, the House Budget Committee also
proposed to mandate $ 236 million in additional cuts in the Postal Seméeetsue
forgoneappropriations, cuts which could be made up by the Postal Service through

higher postage rates. At the same time, the House Budget Committee addediarprovi
prohibiting the Postal Service from eliminating six-day mail delivery irefig 9813

On September 12, 1980 the Senate Appropriations Committee reported an appropriations
measure generally consistent with this approach and expressed its beties tiesult

should permit continuation of Saturday mail deliv&y.

Final budget and appropriations acts was not adopted until after the dramatic
November 1980 elections—elections which ended Democratic control of both the Senate
and the presidency, won by Ronald Reagan, and substantially reduced the Democratic
majority in the House. In December, President Carter signed the Omnibmsciation
Act of 1980°%® This act, inter alia, amended the Postal Reorganization Act to reduce the
public service appropriation in 1981 to $486 million, the same $250 million reduction
proposed by the House Budget Committee and the Senate Appropriations Committee.
Revenue foregone appropriations were also reduced below what was previously
authorized®® Six-day mail service was assured—at least where it was already

provided—by section 412, which provided:

%% H R. Rep. No. 1167, 96th Cong., 2d Sess. at 21@@021, 1980).
%73, Rep. No. 955, 96th Cong., 2d Sess., at 36 (Sef1.980).

3%8 A Senate document explains the reconciliatiorpaatess as follows: “A process by which
Congress includes in a budget resolution 'recatmh instructions' to specific committees, diregtthem
to report legislation which changes existing lausjally for the purpose of decreasing spending or
increasing revenues by a specified amount by aicedtite. The legislation may also contain an meedn
the debt limit. The reported legislation is themsidered as a single ‘reconciliation bill underesked
procedures.” Senate Comm. on the Budget, “The @msgpnal Budget Process: An Explanation,”
Committee Print 105-67, 105th Cong., 2d Sess. (1998

%9 Omnibus Reconciliation Act of 1980, Pub. L. No-4@0, §§ 411-15, 94 Stat. 2599, 2607-08.
SeeH.R. Rep. No. 1479, 96th Cong., 2d Sess., at DINBv. 25, 1980) (conference report).
Appropriations were provided by a continuing retiolu Act of Dec. 16, 1980, Pub. L. No. 96-536, 94
Stat. 3166.
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Sec. 412. During the period from the date of enactment of this Act
until October 1, 1981, the Postal Service shall take no action to reduce or
to plan to reduce during that period of time the number of days each week
for regular mail delivery.

This was the first occasion in which Congress explicitly required the PostadeSm®

maintain a specified frequency of delivery.

In a postscript to the Congressional debate over the Postal Service apiprapria
for 1981, the Postal Rate Commission addressed the Postal Service's April 2tlteeques
raise the price of a first class stamp from 15¢ to 20¢. On February 19, 1981, the
Commission decided that an 18¢ stamp would be more consistent with the principles of
Title 393’ The Governors of the Postal Service cited the possibility of declining public
service appropriations and requested reconsideration. On June 4, 1981, the Commission
affirmed its recommendation of an 18¢ first class stAfhphe Postal Service demanded
further reconsideration, but on September 17, 1981, the Postal Rate Commission affirmed
its recommendation for a second tifieOn September 29, 1981, the Governors, by the
necessary unanimous vote, overruled the Postal Rate Commission and put the 20¢ rate
and associated rate increases into effect on November 1, 1981. As a result of the
relatively favorable resolution of the budget battle and the large increpsstage rates,
the Postal Service made a profit of $ 802 million in 1982 compared to a loss of $ 588
million in 1981.

5.2.2 Postal Service appropriations act 1982: origin of the USO rider

President Ronald Reagan took office on January 20, 1981. On February 18,
President Reagan proposed a dramatic reduction in the federal budget of $ 41 billion as
well as significant tax cut§> The Administration's plan included further reductions in

3°PRC Op. R80-1 (Feb. 19, 1981).
371 PRC Op. Upon Reconsideration R80-1 (Jun. 4, 1981).

372 Opinion and Recommended Decision Upon Further Reideration, Docket R80-1 (Sep. 17,
1981).

3$73"Reagan Promises His Tax, Spending Cuts Will Redoftation and Increase Growth: Plan
Reflects Determination To Lessen Federal Role, Bpwate Investment Reagan Pledges to Reduce
Inflation and Spur Growth Tax Plan Marks Major Depee From Past Policy President Plans Limits on
Medicaid, Tough Controls On Welfare and CutbackSacial Security Outlays," by Kenneth H. Bacon and
Timothy D. Schellhardiyall Street Journaleb. 19, 1981.
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Postal Service appropriations. In fiscal 1982, the Administration proposed to reduce the $
644 million public service appropriation provided in the Postal Reorganization Act by
$300 million and to eliminate the subsidy entirely in later years. Revenuméorg
appropriations for reduced rate mail would also be cut by $343 milffon.

The Reagan Administration proposal raised again the prospect of reductions i
national postal service. In early February, a widely circulated asglsepared by the
Office of Management and Budget suggested that cuts in the Postal Service hgdget m
lead to a reduction in delivery frequerityNonetheless, soon after announcement of the
budget, Postmaster General Bolger declared that the Postal Service couldatisorb s
funding cuts without service reductions. Even so, the possibility of service reduct®ns wa
a major topic in hearings before the House and Senate Appropriations Comimittees
March and April 1981. Postmaster General Bolger assured both committees that the
budget cuts could be offset by productivity gains rather than elimination otiSatuwail
delivery or post office closures. Indeed, the Postmaster General told the House
committee, elimination of Saturday mail delivery would be “counterproductive. /e ar
still in a growing volume situation, and we will continue to grow. We have enough
problem of delivering our mail within five days, and | think—I mean six days—and w

would have a real problem if we tried it in five dayj&>”

The appropriations committees were not completely reassured by the Pestmast
General's statements. In its report, the House Appropriations Committee fdked, “
Committee directs the Postal Service to maintain six day mail delivenyarichve any
wholesale closing of small post office¥*The Senate committee wanted firmer
statutory guarantees. The chairman of the Senate subcommittee, James Abdatr of S
Dakota, and the ranking Democratic member, Dennis DeConcini of Arizona, questioned

37 Treasury, Postal Service, and General Appropriatior Fiscal Year 1982: Hearings Before a
Subcomm. of the House Comm. on Appropriations, Pasdhited States Postal Servj@&¥th Cong., 1st
Sess., at 1 (1981).

375 "Mail, Train, City Funds Face Reagan AGhicago TribuneFeb. 7, 1981.

378 Treasury, Postal Service, and General Appropriai6or Fiscal Year 1982: Hearings Before
the a Subcomm. of the House Comm. on Appropriatieers 2: United States Postal Servi&'th Cong.,
1st Sess., at 24 (1981).

3"H.R. Rep. No. 171, 97th Cong., 1st Sess., at@6$J1981).

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 158

the Postmaster General about the acceptability of a statutory servicemszntias

follows:

SENATOR DECONCINI. You stated publicly you intend to maintain the
current services in fiscal 1981 and 1982 through increased productivity
and other operational efficiencies, Your confidence that service can be
maintained in the face of budget cuts and a less-than-expected rate
increase is indeed welcome news and | compliment you for that.

Nevertheless. | would like to ask you what your reaction would be if
this subcommittee were to put language in the Treasury, Postal Service,
and General Government appropriations bill for 1982 which would direct
you not to reduce current delivery services or close rural post offices in
fiscal year 19827 In view of your assertions that this would not be done.
Would you have any objections to language such as that?

MR. BOLGER. If we are covering fiscal year 1982. no. But | cannot
foresee the future. That is my position now and | think the position on a
long-term basis for the Postal Service.

Rural post offices are needed. | try to find ways to make them more
productive. We will close some from time to time. | think at the present
time, with the growth in volume in the foreseeable future, 6-day delivery
is still needed. | have no problem with restrictions put in there, but I think
it defeats the purpose of postal reorganization. | think from time to time
we have to look at events as they exist and where they are going to go in
the future. | think we need to leave the doors open.

| think we need to be able to leave the choice to the American public
whether they want a particular postal service. It isn't my purpose to tell the
American public what they want for postal service. but instead to Find out
what they want and provide it. If they want to pay the bill for it, fine; if
they don't, that is their choice,

SENATORDECONCINI. | agree, and | have no objections to the fine job
you are doing, and 1 compliment you, as | said. | wanted to see how firm
you felt that you could operate because it is helpful for us at least for this
Senator . . ..

SENATORABDNOR. If we did write it in the bill, it would be for that
particular fiscal year. We in a sense would be reviewing it every year
anyway. It is not that we are writing it into an authorization bill. This
covers only that particular year's appropriation.

It would give us all a chance to review it and to satisfy the people back
home knowing they are going to have 6-day mail, at least for the year we
are operating in. And I, too, want to commend Mr. Bolger for that. | meant
to. | was pleased to hear that in your statement.

You told me that several weeks ago. | know you are doing everything
possible to maintain 6-day mail in rural areas. This is more important,
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probably, than in cities. We commend you for it.

| did bring this up only to point out. it would give us a chance to
review it, too.

SENATOR DECONCINI. | agree with the chairman. | think obviously this
is an annual subsidy or investment. | like to refer to it as, but I think it
does give some credibility to your operations and your testimony and the
Service's efficiency if, in fact, we can consider putting that in the law or
the bill that we pas¥®

In sum, Postmaster General Bolger did not object to a statutory command “not to reduce
current delivery services or close rural post offices in fiscal year 1882iuse the Postal
Service could “maintain the current services in fiscal 1981 and 1982 through increased

productivity and other operational efficiencies.”

Based on this testimony, on September 22, 1981, the Senate Appropriations
Committee reported a bill that included $250 million in public service subsidy, as
required by the Omnibus Budget Reconciliation Act of 1981 (next section). Thisoill a
included three statutory provisos after the appropriating language. Thes@grovis
prohibited (1) use of funds “to consolidate or close small rural or other small post
offices”; (2) use of funds to curtail “six-day delivery or any other exysgiostal service”;
and (3) implementation of the new nine-digit ZIP code.

Provided, That none of the funds provided in this Act shall be used to

consolidate or close small rural and other small post offices in the fiscal

year ending on September 30, 1982: Provided further, That none of the
funds provided in this Act shall be used to curtail six-day delivery or any

other existing postal service in the fiscal year ending on September 30,

1982: Provided further, That none of the funds provided in this Act shall

be used to mandate the implementation of nine-digit ZIP code in the fiscal
year ending on September 30, 1§82.

The committee report explained these provisos as follows:

The Committee has included language in the bill that would prohibit the
Postal Service from closing or consolidating small rural or other small

378 Treasury, Postal Service, and General Appropriatidfiscal Year 1982: Hearings Before the
a Subcomm. of the Senate Comm. on Appropriat®fth, Cong., 1st Sess., at 97-98 (1981) (emphasis
added).

3193, 4121, 97th Cong., 1st Sess., at 11 (reportétkiSenate, Sep. 22, 1981). The prohibition
against use of the 9-digit ZIP code system was atli¢he House bill during floor debate. 127 CdRgc.
18758-59 (Jul. 28, 1981).
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post offices or curtailing 6-day delivery or other current postal serinices
fiscal year 1982. During his appearance before the Committee on April 2,
the Postmaster General testified that he would have no objection to such
bill language covering fiscal year 1982. He also testified that rural post
offices are needed and that he was trying to find ways to make them more
productive. He also told the Committee that 6-day delivery was still
needed. Nevertheless. the Committee believes that despite these
assurances from the Postmaster General, the bill language recommended
would guarantee that small communities and the general public would be
able to plan on continuation of current postal services at existing postal
service facilities in the coming fiscal ye&.

A few weeks later, on November 17, 1981, the Senate Appropriations modified its earlier
report with a revised bill that lowered the proposed appropriation from $946 million to $

829 million but kept the same qualifying language.

It seems that the version of the 1982 Postal Service appropriations act set out in
the Senate report was enacted into law, although the outcome of the appropriations
process that year was less than self-evident. On December 15, 1981, Congress adopted a
“continuing resolution” in place of four appropriations bills, including the Treasury,

Postal Service and General Government Appropriations Act, 1982. The apparerdfeffect
the continuing resolution was to enact the Postal Service appropriations bifjedsde

by the Senate committé&. Section 101(a)(2) of the continuing resolution provided that
“appropriations made by this subsection shall be available to the extent and in¢he sam

manner which would be provided by the pertinent appropriation Act.”

In this convoluted manner, the Senate Appropriations Committee report of
September 1981 became the original source for the annual appropriations “rider” (a

substantive provision that is added to an appropriations bill) that continues to qualify

303, Rep. No. 192, 97th Cong., 1st Sess., at 36 &e{1981).

381 Act of Dec. 15, 1981, Pub. L. No. 97-92, §§ 100(r)1L01(a)(3), 95 Stat. 1183, 1185 (enacting
S. Rep. No. 192, 92d Cong., 1st Sess. (Sep. 22,) H&@8modified on Nov. 17,1981). The final clauke o
section 101(a)(3) indicates that the bill repotdgdhe Senate committee as modified on November 17,
1981, is the version of the appropriations bilereéd to. The level of appropriations providedha Senate
report was further modified by sections 108 and a#Rublic Law 97-92. This continuing resolutionsva
extended to the end of fiscal 1982 by the JoinbReien of Mar. 31, 1982, Pub. L. No. 97-161, 9atSt
22.
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Postal Service appropriations to the present day. This was the first use of the

appropriations act to impose USO-related conditions on the Postal S&fvice.

Table 5. Summary of reductions in public servicessdy, 1981 t01985

PRA Change

public Revised | in Same Actual Change | Same
Fiscal USPS USPS service statutory | statutory | as % of subsidy in actual | as % of
year expenses| profit subsidy | subsidy | subsidy | expenses| approps | subsidy | expenses
1981 21,369 -589 736 48 -250 -1.17% 86 -250 %.17
1982 22,826 802 644 25 -394 -1.73% 12 -632 -2.47%
1983 24,083 616 552 10 -492 -1.89% 0 -§52 -2.29%
1984 26,357 117 46(|) -460 -1.75p6 0 -460 -1.76%
1985 29,207 -25] 464) 46 0 0.00po 0 -460 -1.5[7%

Source: 198%0stmaster General Ann. Re[@9 U.S.C. § 2401(b) (Feb. 28, 1971 ed., S. CoRmint 92-1, 1971).

5.2.3 Omnibus Budget Reconciliation Act of 1981 and the public service

appropriation

The Omnibus Budget Reconciliation Act of 1981, adopted in August 1981, also
included a USO-related condition. That act prohibited any reduction in frequency of ma

delivery for three years, until the end of fiscal 1884Section 1722 provided,

SeEc. 1722. During the fiscal years 1982 through 1984, the Postal

61.

382 5eePostal Service Appropriation Act 1972, Pub. L. B8-49, tit. 2, 85 Stat. 108, 110 (1971);
Postal Service Appropriation Act 1973, Pub. L. BB:351, tit. 2, 86 Stat. 471, 474 (1972); PostaVise
Appropriation Act 1974, Pub. L. No. 93-143, tit.8%7, Stat. 510, 513 (1973); Postal Service Apprdipria
Act 1975, Pub. L. No. 93-381, tit. 2, 88 Stat. 6686 (1974); Postal Service Appropriation Act 1976b.

L. No. 94-91, tit. 2, 89 Stat. 441, 444 (1975); @bService Appropriation Act 1977, Pub. L. No. 3@3,

tit. 2, 90 Stat. 963, 965-66 (1976); Postal Ser¥ippropriation Act 1978, Pub. L. No. 95-81, tit.2, Stat.
341, 343-44 (1977); Postal Service Appropriation 2&79, Pub. L. No. 95-429, tit. 2, 92 Stat. 100004
(1978). The 1980 Postal Service appropriationsvastthe first to include any sort of qualification:
“Provided, That no funds appropriated herein shalavailable for implementing special bulk thiresd
rates for 'qualified political committees' authexdzby Public Law 95-593, other than the Nation#des or
congressional committee of a major or minor pastgefined in Public Law 92-178, as amended.” Postal
Service Appropriations Act, 1980, Pub. L. No. 96-i4 2, 93 Stat. 559, 562 (1979). This qualifioatwas
seemingly repeated for fiscal 1981 by the contigussolutionSeeAct of Oct. 1., 1980, Pub. L. No. 96-
369, § 101(2), 94 Stat. 1351, 1352.

%33 Omnibus Budget Reconciliation Act of 1981, §§8 1271 Pub. L. No. 97-35, 95 Stat. 357, 759-
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Service shall take no action to reduce or to plan to reduce during that
period of time the number of days each week for regular mail delivery.

A subsequent reconciliation act extended this requirement through fiscal®t1987.

The Omnibus Budget Reconciliation Act of 1981 also reduced the public service
appropriation, eliminating it entirely in 1984, but keeping the program in placetster
Specifically, the public service appropriation was reduced to $ 250 million in 1982
(originally $ 644 million in the Postal Reorganization Act); to $ 100 million in 1983
(originally, $ 552 million); and to zero in 1984 (originally, $ 460 millidf).

Finally, the Omnibus Budget Reconciliation Act of 1981 placed caps on the
revenue foregone appropriations for these years and directed the Posta ®eraise
postage rates if the appropriations failed to cover the rate reductions seT it 39.

These caps were,

however, modified by subsequent Congressional acts to allow the Postal Service to
recover larger sums for revenue forgone and thus to maintain reduced ratesfoegbref

classes of mail.

5.2.4 Appropriations riders, 1983 to 1985: the standard USO rider

The Postal Service did not apply for or receive the public service subsidies
permitted by the appropriations act for 1982 or the Omnibus Budget Reconciliation Act
of 1981. As noted above, the Postal Service made a profit of $ 802 million in 1982 and $
616 million in 1983. In fiscal 1982, the Postal Service received only $12 million in public

service fundg®®

For fiscal 1983, the Postal Service proposed a zero subsidy. Complete termination
of the public service subsidy in fiscal 1983 was viewed as an important milestone,
especially in the Senate, which had been the chief supporter of the public servicg subsid
since the Postal Reorganization Act. In its report on the annual appropriatiptieebil
House Appropriations Committee noted without comment its agreement to the

%4 Deficit Reduction Act of 1984, Pub. L. No. 98-3892209, 98 Stat. 494, 1061.
335 Omnibus Budget Reconciliation Act of 1981, § 17Rab. L. No. 97-35, 95 Stat. 357, 759.
386 1982Postmaster General Ann. Reft.
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Administration’s request for a zero public service appropriatidriEhe Senate
Appropriations Committee, however, emphasized its support for a continuation of a high

level of public services paid for, if necessary, by a public service subsidy.

The Committee notes that the payment to the Postal Service fund for
public service costs provides direct Government support for programs
specified in the Postal Reorganization Act of 1970. Appropriations for
public service were initially authorized by Congress in the act of 1970 to
provide for “a maximum degree of effective and regular postal services
nationwide, in communities where post offices may not be deemed self-
sustaining, as elsewhere.” Although the Committee has not recommended
an appropriation in fiscal 1983 to cover public service costs, it does not
indicate a retreat by the Committee from its historic position that the
public service subsidy is an essential ingredient in helping to maintain
postal services such as 6-day delivery, door-to-door delivery, corner box
collection, and small post office operations in small and rural communities
where mail delivery is particularly important to their citizens. Nor should
the Commitee's [sic] actions in any way reflect on its consideration of
public service subsidy requirements in future years. The Committee has
consistently supported an appropriate public service subsidy and will view
any future proposal not to fund or to eliminate the public service subsidy
with great reservation and concern. The Committee recognizes the rigid
fiscal restraints that have been imposed on the Postal Service and other
Federal entities for fiscal 1983 by the administration. Neverthelesagduri
a more stable economic environment, the Committee would be
sympathetic to considering to continue funding the public service subsidy
at levels that will assure the maintenance of essential services, indiiding
day delivery and keep small post offices operational. . . .

The Committee has included language in the bill that would prohibit
the Postal Service from closing or consolidating small rural or other small
post offices or curtailing 6-day delivery or other current postal seririces
fiscal year 1983. During his appearance before the Committee, the
Postmaster General testified that he would have no objection to such bill
language covering fiscal year 1983. He also testified that rural postsoffice
are needed and that he was trying to find ways to make them more
productive. He also told the Committee that 6-day delivery was still
needed. Nevertheless, the Committee believes that despite these
assurances from the Postmaster General, the bill language recommended
would guarantee that small communities and the general public would be
able to plan on continuation of current postal services at existing postal

%7H.R. Rep. No. 854, 97th Cong., 2d Sess. at 28.(&2982). The reported House bill, H.R.
7158, did not include provisions on six-day senacelosing small post offices.
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service facilities in the coming fiscal yeadt®
The Senate committee proposed to add the following provisos, among others, to the
Postal Service appropriations bill:
Provided, That none of the funds provided in this act shall be used to
consolidate or close small rural and other small post offices in the fiscal
year ending on September 30, 1983: Provided further, That none of the
funds provided in this Act shall be used to curtail six-day mail delivery or

any other existing postal service in the fiscal year ending on September
80, 1983°%

As it turned out, the Congress adopted a continuing resolution for fiscal 1983 in
place of several regular appropriations bills, including the Treasury-Ppptalpgiations
bill. Reflecting the views of the Senate Appropriations Committee, the continuing
resolution included a specific requirement to maintain “six-day deliveryadfand rural
delivery of mail” at 1982 service levels. In the fiscal 1983 act, this provision was
expressed as a direct command rather than as a limitation on use of funds, as it had been
in the fiscal 1982 act.

Sec. 111B. Notwithstanding any other provision of this joint

resolution the Postal Service shall continue six-day delivery of mail and
rural delivery of mail shall continue at the 1982 level.

SEc. 112. Notwithstanding any other provision of this joint resolution,
except section 102(c), there are appropriated to the Postal Service Fund
sufficient amounts so that postal rates for all preferred-rate mailers
covered by section 3626 of title 39, United States Code, shall be
maintained at Step 14°

For fiscal 1984, as noted above, the public service subsidy was set to zero by the
Omnibus Budget Reconciliation Act of 1981. Nonetheless, in developing the Postal
Service appropriations bill for fiscal 1984, the Senate Appropriations Comngtéae a
emphasized its position that public services must be maintained.

The Committee notes that the Postal Service requested no funds for public

service costs specified in the Postal Reorganization Act of 1970.
Appropriations for public service were initially authorized by Congress in

383, Rep. No. 547, 97th Cong., 2d Sess., at 46-df3. (85, 1982) (emphasis added).
393, 2916, 97th Cong., 2d Sess., at 12 (reportqul, %o 1982).
39 Act of Dec. 21, 1982, Pub. L. No. 97-377, §§ 111B2, 96 Stat. 1830, 1912 (emphasis added).
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the act of 1970 to provide for “a maximum degree of effective and regular
postal services nationwide, in communities where post offices may not be
deemed self-sustaining, as elsewhere.” The Committee is most pleased
that the Postal Service has reached such a plateau since the reorganization,
however, it does not mean the Committee will retreat from its historic
position that the public service subsidy is an essential ingredient in helping
to maintain postal services such as 6-day delivery, door-to-door delivery,
corner box collection, and small post office operations in small and rural
communities where mail delivery is particularly important to their etz

The Committee directs continuation of 6-day service and operation of
small post offices®*

The provision recommended by the Senate committee was as follows:
Notwithstanding any other provision of this Act, the Postal Service shall
continue six day delivery of mail; rural delivery of mail shall continue at
the 1983 level: Provided, That none of the funds provided in this Act shall

be used to consolidate or close small rural and other small post offices in
the fiscal year ending on September 30, 13984.

Again in fiscal 1984, a continuing resolution was substituted for the regular Postal
Service appropriations bill. The 1984 continuing resolution again reflected the psoposal
of the Senate Appropriations Committee, including the use of 1983 as the benchmark
year for six-day and rural delivery of mail. The 1984 act also added a requirbatent t
mail for overseas voting and the blind should be free.

Sec. 106. Notwithstanding any other provision of this joint resolution

except section 102, there are appropriated to the Postal Service Fund

sufficient amounts so that postal rates for all preferred-rate mailers

covered by section 3626 of title 39, United States Code, shall be continued

at the rates in effect on September 1, 1983 (step 14): Provided, That mail

for overseas voting and mail for the blind shall continue to be free:

Provided further, That six-day delivery and rural delivery of mail shall
continue at the 1983 lev&t

The sequence of bills and acts leading up to the fiscal 1984 continuing resolution
illuminates the meaning of the final version of the proviso: “six-day delivastyraral
delivery of mail shall continue at the 1983 level.” The Senate committee reptref

fiscal 1984 bill used a semicolon to separate references to six-day and nical Sehe

%13, Rep. No. 186, 98th Cong., 1st Sess., at 3920ul1983) (emphasis added).
3923, 1646, 98th Cong., 1st Sess., at 14-15 (repaitéd20, 1983) (emphasis added)
3% Act of Nov. 14, 1983, Pub. L. No. 98-151, § 108,%at. 964, 975.
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Postal Service shall continue six day delivery of mail; rural delivery dfshall

continue at the 1983 level.” The fiscal 1983 act used two main clauses to refer to these
two services: “shall continue six-day delivery of mail and rural deliveryaf shall

continue at the 1982 level.” Seemingly, the fiscal 1984 act was intended to express the
same thoughts. In all cases, then, it appears that Congress intended to nefetistirict
delivery services, the six-day delivery service and the rural deliverigeeThere was

no apparent intention to require six-day delivery by rural services whetessuday

service was not already provided.

In fiscal 1985, the situation changed in key respects. In early 1984, instead of a
profit as in the past few years, the Postal Service was projecting a fassal 1985.
Moreover, under the Postal Reorganization Act, beginning in fiscal 1985, theraedmai
a permanent public service appropriation of $ 460 million unless the Postal Service found
the subsidy “no longer required to operate the Postal Service in accordandewith t
policies of this title.3%* Nonetheless, the Postal Service again declined to request any
public service appropriation for fiscal 1985. Instead of requesting the public service
appropriation, in November 1983 the Postal Service had filed with the Postal Rate
Commission a proposal for a substantial rate increase that would, interiséiaheafirst
class stamp from 20¢ to 23¢. (The case was not decided by the Postal Rate Commission
until September 198%?)

In July 1984, the Senate Appropriations Committee reported the Postal Service
appropriations bill. The proposed fiscal 1985 act added to the provisos of the previous
year a prohibition against consolidation or closure of rural or other small perstakes.
Since this proviso repeats the awkward phrase “small rural and other small pest, bffi
it appears obvious that the intent of the Senate committee was to include again the
proviso that was an element to the 1982 appropriations bill. The Senate provisos were

accepted by a conference committee. A continuing resolution for 1985 enacted the

39439 U.S.C. § 2401(b)((2) (20086). This public seevippropriations was not affected by the
Omnibus Budget Reconciliation Act of 1981. It rensain current law.

3% PRC Op. R84-1 (1984), at 1. The Commission ultitysapproved an increase in the first class
stamp to 22¢, not the 23¢ requested.
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conference report for Treasury, Postal Service, and General Government Agifmogri
bill as if it had been enacted into law. The provisos to the 1985 postal appropriations act

read:

Provided, That mail for overseas voting and mail for the blind shall
continue to be free: Provided further. That six day delivery and rural
delivery of mail shall continue at the 1983 level: Provided further, That
none of the funds provided in this Act shall be used to consolidate or close
small rural and other small post offices in the fiscal year ending on
September 30, 198%8°

The report of the Senate committee repeated the rationale underlying these

provisos, echoing the words of the previous year’s report

The Committee notes that the Postal Service requested no funds for public
service costs specified in the Postal Reorganization Act of 1970.
Appropriations for public service were initially authorized by Congress in
the act of 1970 to provide for “a maximum degree of effective and regular
postal services nationwide, in communities where post offices may not be
deemed self-sustaining, as elsewhere.” The Committee is most pleased
that the Postal Service has reached such a plateau since the reorganization,
however, it does not mean the Committee will retreat from its historic
position that the public service subsidy is an essential ingredient in helping
to maintain postal services such as 6-day delivery and small post office
operations in small and rural communities where mail delivery is
particularly important to their citizens. The Committee has directed
congigr;uation of 6-day service and operation of small post offices in the

bill.

The tone of the Senate committee report raises the possibility that theuetion of the
appropriations rider in the fiscal 1985 appropriations act resulted from the Postal
Service's continuing refusal to access the permanent $ 460 million publi@servic

appropriations and its decision to raise postage rates instead.

3% Act of Oct. 10, 1984, Pub. L. No. 98-473, § 1019 Stat. 1699, 1837 (enacting H.R. Rep.
No. 993, 98th Cong., 2d Sess. (Sep. 6, 1984) (comée report)) (emphasis added). The conferenaetrep
is printed at 130 Cong. Rec. 24466 (Sep. 6, 19849.bill as reported by the Senate committee istgdi
at id. at 20501. The proviso relating to consol@abr closure of small post offices was added énade
committee. The conferees note an intention to kkepreferred mail rates at step 14 of the phasing
schedule. H.R. Rep. No. 993, 98th Cong., 2d Sat8.(Sep. 6, 1984).

3973, Rep. No. 562, 98th Cong, 2d Sess., at 4213JulL984) (emphasis added).
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5.2.5 Appropriations acts, 1986 to 2008: additional provisions and directions

The tripartite 1985 appropriations rider is what may be termed the “stan8&d U
rider” that has been attached to each Postal Service appropriations bill sinéé® T9®5.
only substantive change was introduced in the appropriations act for 2000. Irathat ye
the statutory command that six day delivery and rural delivery of mail ‘hainue at
the 1983 level” was changed to “shall contiati@ot less thathe 1983 level.” This
change originated in the House but was unremarked in the report of the House
Appropriations Committee. Indeed, the House report states that, “The Commsttee ha
continued language which prohibits funds made available to the Postal Service from
being used to close or consolidate certain post offices, from charging engptdyeeal
and child support agencies, provides funds for free mail for the blind, and for six day mail
delivery and rural delivery of madit existing levels This sentence seems to suggest that
bills requires the Postal Service to maintain six day mail delivery aniddelreery of

mail at “existing levels,” which it did ndt®

The Postal Service appropriations act for fiscal 1986 added another permanent
element to the standard appropriations rider. As in the previous year, folBS&al

3% geeAct of Dec. 19, 1985, Pub. L. No. 99-190, §§ 10199 Stat. 1185, 1291 (enacting
conference report, H.R. Rep. No. 349, 99th Corsl.Skss. (Oct. 31, 1985)); Postal Service Apprtipria
Act 1987, Pub. L. No. 99-591, tit. 2, 100 Stat. B33341-314; Postal Service Appropriations Act 1,988
Pub. L. No. 100-202, tit. 2, 101 Stat. 1329, 1329:3Fostal Service Appropriations Act 1989, PubNab.
100-440, tit. 2, 102 Stat. 1721, 1728 (1988); H&avice Appropriations Act 1990, Pub. L. No. 10386,
tit. 2, 103 Stat. 783, 790 (1989); Postal Servippapriations Act 1991, Pub. L. No. 101-509, tjt194
Stat. 1389, 1397 (1990); Postal Service AppromstiAct 1992, Pub. L. No. 102-141, tit. 2, 105 S84,
843 (1991); Postal Service Appropriations Act 1998b. L. No. 102-393, tit. 2, 106 Stat. 1729, 1737
(1992); Postal Service Appropriations Act 1994, RuliNo. 103-123, tit. 2, 107 Stat. 1226, 1235 @©9
Postal Service Appropriations Act 1995, Pub. L. M@3-329, tit. 2, 108 Stat. 2382, 2392 (1994); &lost
Service Appropriations Act 1996, Pub. L. No. 104-82 2, 109 Stat. 468, 476 (1995); Act of Sep, 30
1996, Pub. L. No. 104-208, tit. 2, 110 Stat. 3@¥)9-326; Postal Service Appropriations Act 1994,.P
L. No. 105-61, tit. 2, 111 Stat. 1272, 1290 (1990 stal Service Appropriations Act 1999, Pub. L. No
105-277, 112 Stat. 2681, 2681-492 (1998); Postali@Appropriations Act 2000, Pub. L. No. 106-58,
2, 113 Stat. 430, 444 (1999); Postal Service Appatipns Act 2001, Pub. L. No. 106-554, tit. 2, 13tt.
2763, 2763A-135 (2000); Postal Service Appropriagiéct 2002, Pub. L. No. 107-67, tit. 2, 115 Std4,
525 (2001); Postal Service Appropriations Act 20@8h. L. No. 108-7, tit. 2, 117 Stat. 11, 117 (2003
Consolidated Appropriations Act 2004, Pub. L. N@81199, 118 Stat. 3, 340 (2004); Consolidated
Appropriations Act 2005, Pub. L. No. 108-447, 118tS2809, 3264 (2004); Act of Nov. 30, 2005, Pub.
No. 109-115, 119 Stat. 2396, 2490; Act of Sep.22®@6, Pub. L. No. 109-229, Div. B §8 101(a)(10),
101(d), 120 Stat. 1257, 1311-12 (enacting H.R. 5306th Cong., as passed H.R., Jun. 14, 2006) ;
Consolidated Appropriations Act 2008, Pub. L. Nd04161, 121 Stat. 1844, 2012-13 (2007).

39 H.R. Rep. No. 231, 106th Cong., 1st Sess., at48@. 13, 1999)Seeid. at 31-34.
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Postal Service appropriations were provided in a continuing resolution that enacted a
conference repoff® The conference report included a proviso that prohibited the Postal
Service from charging fees for furnishing addresses in connection with emfmt of

state and local child support prograffisThis “child support law proviso” has been
included in each Postal Service appropriation bill since fiscal 1986, although it does not

seem related to the provision of universal postal service.

The Postal Service appropriations act for 1986 also included several additional

provisos, as follows:

.. .. Provided further, That none of the funds provided in this Act shall be
used to consolidate or close small rural and other small post offices in the
fiscal year ending on September 30, 1986: Provided further, That none of
the funds made available to the Postal Service by this Act may be used to
support in-county second-class rates of postage for any issue of a
publication unless more than 50 percent plus one copy of the total paid
circulation is distributed within the county of publication, or the total paid
circulation of the publication is under 10,000: Provided further, Thai none
of the funds made available to the Postal Service by this Act shall be used
to support the mailing of nonsubscriber copies of such publications at the
in-county second class rates of postage at any time during the calendar
year in excess of 10 percent of the total weight of copies mailed to
subscribers at the in-county rate during the calendar year.

None of these provisos were repeated in later appropriations acts.

Since fiscal 1986, provisos attached to Postal Service appropriations acts have
generally been limited to the tripartite standard USO rider and the child sigypor
proviso. In two appropriations acts, for fiscal 1987 and fiscal 1992, the proviso sections

were used to make changes in the substantive postaldawd on at least three other

9 Act of Dec. 19, 1985, Pub. L. No. 99-190, §§ 10199 Stat. 1185, 1291 (enacting conference
report, H.R. Rep. No. 349, 99th Cong., 1st Sesst. €1, 1985)). The text of the postal provisiamshe
conference-approved bill seems to be given by BIR6, 99th Cong., 1st Sess. (in House, as passttt by
Senate, Nov. 26, 1985).

“O1 The proviso originated in the House bill and statBrovided furthey That none of the funds
made available to the Postal Service by this Aatldie used to implement any rule, regulation, @iqy
of charging any officer or employee of any Statéocal child support enforcement agency, or any
individual participating in a State or local prograf child support enforcement, a fee for inforroati
requested or provided concerning an address o$t@lpaustomer.”

492 5eePostal Service Appropriation Act 1987, Pub. L. 88-591, tit. 2, 100 Stat. 3341, 3341-
314 (amending 39 U.S.C. § 2254); Postal Serviceréympations Act 1992, Pub. L. No. 102-141, tit1P5
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occasions since fiscal 1985, provisions in appropriations acts outside the proviso section

have included substantive chand®s.

In the late 1980s, Congressional appropriations committees began to include
directions to the Postal Service in committee reports in addition to statustmycitions.
In its report on the Postal Service appropriations bill for 1987, the House Appropriations
Committee “directed” to the Postal Service to maintain downtown post office®in t
cities in California. For example:
The Committee directs the United States Postal Service to give every
consideration to maintaining a downtown location for the post office in
Sanger, California and to give serious consideration to the site proposed
by the Sanger City Council. The current downtown location of the postal
facility has proved efficient and convenient for the many residents and
businesses that utilize post office services. It is important that thelocat
of the facility remain in the downtown area in effort to meet the postal

service needs of the Sanger community and in effort to keep downtown
Sanger thriving®*

In the report for fiscal 1991 appropriations, the House Appropriations Committeedoffer
comments or directions with respect to the Postal Service's use of raileed tthe
assignment of rural routes to post offices, the collection of penalties, andt¢éhef sta

postal service in certain postal distri¢tsIn its report for fiscal 2000 appropriations, the
House Appropriations Committee offered recommendations with respect to thetten pos
offices°® Similarly, the Senate Appropriations Committee has often included specific

comments or directions concerning the location or operation of individual post offices or

Stat. 834, 843 (1991) (amending 39 U.S.C. 8§88 2403626).

403 SeePostal Service Appropriations Act 1999, Pub. L. N@5-277, 112 Stat. 2681, 2681-492
(1998)

(8 633, 112 Stat. 2681-523, amending 39 U.S.C.78 8®47, 112 Stat. 2681-527, amending 5 U.S.C. 88
5303 and 5304; § 648, 112 Stat. 2681-527, addingd.S9C. § 3663); Postal Service Appropriations Act
2002, Pub. L. No. 107-67, tit. 2, 115 Stat. 514 §2001) (§ 651, 115 Stat. 557, amending 39 U.8.C.
5402(d)); Consolidated Appropriations Act 2005, PutiNo. 108-447, 118 Stat. 2809, 3264 (2004) (§,30
118 Stat. 3350, amending to 39 U.S.C. § 5402).

““H.R. Rep. No. 211, 100th Cong., 1st Sess., al@59, 1987) (emphasis added).
“%°H R. Rep. No. 589, 101st Cong., 2d Sess., at@011, 1990).
“®H R. Rep. No. 231, 106th Cong., 1st Sess., 32}84 19, 1999).
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postal facilities in, for example, Maryland and West VirgitfiaTucson, Arizon"®

South Dakota and Arkansa¥:Lenexa, Kansa&® the Bronx, New York, and Pasadena,

California®*!

5.2.6 Practical Effects of the Appropriations Provisions

In sum, there appear to be three significant continuing threads in the
appropriations process that are especially significant for an evaluationwfiteesal
service obligation: (i) the requirement that six-day delivery and rural dglofenalil
shall continue at the 1983 level; (ii) the requirement that none of the funds provided in
the annual appropriations act be used to consolidate or close small rural and other smal
post offices in the current fiscal year; and (iii) that requirement th&dbktal Service
either use of a permanent annual public service of $ 460 to fund public service costs or
determine that such funds not required. In each case, the practical effect of

appropriations provision is unclear.

The effect of the requirement to maintain six-day delivery and rural dekeno
less than 1983 levels is unknown. There is no public information on what the 1983 levels
of service were. It does not seem possible to evaluate whether the Posta Servi
exceeding 1983 service levels voluntarily or being required to provide 1983 servise leve

in areas where it would otherwise opt to provide less than 1983 service levels.

The effect of the requirement that no annually appropriated funds be used to
consolidate or close small rural and other small post offices is unclear. Theopoblis
limits use of funds appropriated in the annual appropriations act whereas almb#tall

funds of the Postal Service are permanently appropriated under section 2404¢a).

973, Rep. No. 105, 101st Cong., 1st Sess., at 46.(2ul989).
“%83. Rep. No. 411, 101st Cong., 2d Sess., at 561(0ulL990).
493, Rep. No. 353, 102d Cong., 2d Sess., at 46823, 1992).
#1035, Rep. No. 106, 103d Cong., 1st Sess., at 4532ull993).
‘13 Rep. No. 207, 110th Cong., 1st Sess., at 86 2R 2007).
#1239 U.S.C. § 2401(a) (2006).
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discussed below, the Postal Service has in fact closed several hundred postindices s

the adoption of the appropriations proviso.

The effect of the public service appropriations provision is also unclear. The
permanent appropriations of $ 460 million in public service appropriations could be read
to limit the public service activities of the Postal Service. As recounted abdl/@16
when Congress charged the Post Office "to serve, as nearly as practivalgntire rural
population of the United States,” it apparently envisioned the appropriations precess a
defining the limit to what was "practicable." From annual reports of ther@sstr
General, it appears that the Postal Service has not received any publie servic
appropriations from fiscal 1985 through fiscal 2007. Pursuant to the act, therefore, it may
be presumed that the Postal Service has each year determined that pubkc servi
appropriations "are no longer required to operate the Postal Service in acceoviilance
the policies of this title** The implication might be that the postal market of the United
States has developed to such a point that no services need to be provided as a "public
service" (except, perhaps, for reduced rates which were not funded through pulde se
appropriations). Alternatively, the implication might be that the appropriationsgsroce
does not limit the scope of public services because under the "policies of thibitle
Postal Service is free to set the limits of public service for itself anthdb&necessary
funds by adding charges to mailers captured by the postal monopoly and mailbox

monopoly.

5.3 Revenue forgone: free and reduced rates for preéer classes of

mail

5.3.1 Reduced rates under section 3626

In the Postal Reorganization Act, section 3626 of Title 39 recognized that for
certain types of mail, the pre-1970 rates were below levels implied by ¢éneatahg

principles of the act. Section 3626 divided these rates into two categories (using

#1339 U.S.C. § 2401(b)(2) (2006).
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references to the "former sections" or sections of the 1960 postal code) and provided

special treatment for each category, as follows:

If the rates of postage for any class of mail or kind of mailer under
former sections 4358, 4359, 4421, 4422, 4452, or 4554 of this title, as
such rates existed on the effective date of this subchapter, are, on the
effective date of the first late decision under this subchapter affébtihg
class or kind, less than the rates established by such decision, a separate
rate schedule shall be adopted for that class or kind effective each time
rates are established or changed under this subchapter, with annual
increases as nearly equal as practicable, so that—

(1) the revenues received from rates for mail under former
sections 4358, 4452(b) and (c), and 4554(b) and (c) shall not, on
and after the first day of the tenth year following the effective
date of the first rate decision applicable to that class or kind,
exceed the direct and indirect postal costs attributable to mail of
such class or kind (excluding all other costs of the Postal
Service) ; and

(2) the rates for mail under sections 4359, 4421, 4422, 4452(a),
and 4554(a) shall be equal, on and after the first day of the fifth
year following the effective date of the first rate decision
applicable to that class or kind, to the rates that would have been
in effect for such mail if this subsection had not been enétted.

The first category of mail included in-county newspapers (§ 4358), qualified nofiprofit
mail (88§ 4452(b), 4452(c)), and library nfafl(§§ 4454(b), 4454(c)). The second
category of mail included regular second class mail and third class marieuespapers
and magazines (8 4359)), controlled circulation publications (8§ 4421, 4422), general
printed matter such as advertisements (8 4452(a)) and general books, films, gs¢ordin
etc. (8§ 4554(a)).

Postage rates for such “preferred mail” were to raised to new levelsg @duri

transition period lasting five to ten years. Rates for the first categaity—in-county

#1439 U.S.C. § 3626 (Feb. 28, 1971 ed., S. Commt P&, 1971).

15 According to 39 U.S.C. § 4552(d) (pre-PRA 197Q &l Comm. Print, 1973), “The term
‘qualified nonprofit organization' as used in théstion means religious, educational, scientific,
philanthropic, agricultural, labor, veterans, @térnal organizations or associations not orgarfized
profit and none of the net income of which inur@shie benefit of any private stockholder or induadl”

18 Generally, books, printed matter, theses, soucarding, etc., sent between schools and
universities or between public libraries, museuets,See39 U.S.C. § 4554(b) (pre-PRA 1970 ed., S.
Comm. Print, 1973).
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newspapers, qualified nonprofit mail, and library mail—would be set equal to atbtdbuta
costs after a ten-year phase-in period. Even after the ten-yeatidrgribie act did not
allow the rates of such mail to exceed attributable cost. Hence, the gatéguail

would receive preferential rates compared to the other mail permanendy.fBxat

regular second class mail and third class mail were to be set according tartaé nor
ratemaking principles of the act (i.e., equal to attributable costs plus apaaf@ share

of institutional costs) after a five-year phase-in period.

After enactment of the Postal Reorganization Act, Congress expanded the scope
and privileges of preferred mail in a series of sfépm 1974, Congress extended the
phase-in period for in-county newspapers, qualified nonprofit mail, and libralyromai
ten years to sixteen years and the phase-in period for regular secondailassirthird
class (except for books, films, and recordings) from five years to eigta’y&As noted
above, in the Postal Reorganization Act Amendments of 1976, Congress extended the
first category of preferred rates to certain publications of colleges andsities
agricultural and marine associations, and state wildlife agencies anddlitexfeostal
Rate Commission to take into account “the educational, cultural, scientific, and
419 In

informational value to the recipient of mail matter” when setting ratesrghy.

1978, Congress extended reduced rates to qualified political comrffftees.

5.3.2 Free mail privileges

The Postal Reorganization Act continued two categories of free mailing
privileges. Mail for the use of blind and handicapped persons, other than advertisements,
is carried without charge to the maifét The act also provided that correspondence of

members of the diplomatic corps of the countries of the Postal Union of the Anaretas

17 See generallyKielbowicz, “A Policy History of Selected Prefed Mail Categories,” 126-37
(1986).

418 Act of June 30, 1974, Pub. L. No. 93-328, § 2S8&. 287.

19 postal Reorganization Act Amendments of 1976, Publo. 94-421, §§ 10-11, 90 Stat. 1303,
1311.

20 Act of Nov. 4, 1978, Pub. L. No. 95-593, § 11@3, Stat. 2535, 2538-39 (amendments to
Overseas Citizen Voting Rights Act of 1975).

2139 U.S.C. § 3403 (2006).
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Spain should be carried without charge to the m&ifdn 1986, Congress added that
materials relating to absentee balloting by military personnel and otizensiliving

abroad shall be transported by the Postal Service without clfarge.

In all cases, Title 39 provides that the Postal Service may chargeegfmstagch
mail rates if Congress fails to appropriate funds to cover the cost of postageeBgac
the annual Postal Service Appropriations Act appears to provide funds for freemail f
the blind and handicapped and for overseas voting mail, but not for diplomatic
correspondence. Each appropriations act also includes a specific prohibitiom agains
discontinuing free mail services for the blind and handicapped and for overseas voting

mail #%*

5.3.3 Revenue Forgone Reform Act of 1993

Under the Postal Reorganization Act, Congress was supposed to compensate the
Postal Service for “revenue forgone” due to reduced rates prescribed in section 3626 and
other sections of the act. The amount of the revenue forgone was the differtgremnbe
the revenues received by the Postal Service and the estimated reventnesRbatal
Service would have received for such mail if section 3626 had not been eRatited.
Congress failed to appropriate sufficient money to pay for the revenue forgeradtal
Reorganization Act authorized the Postal Service to raise rates on preéterenail to

cover the shortfalt?®

In the mid-1980s, Congress became concerned about the growing cost of the

revenue forgone requests from the Postal Service. In April 1986, Congress ended the

#2239 U.S.C. § 3217 (2006).

2 Uniformed and Overseas Citizens Absentee Voting Rab. L. No. 99-410, § 201, 100 Stat.
924, 928 (1986)0dified39 U.S.C. § 3406 (2006).

24 39 U.S.C. §§ 2401(c), 3627 (2006) and the anRoatal Service Appropriations acts.

42539 U.S.C. § 2401(c) (Feb. 28, 1971 ed., S. Comint,A971). The vast bulk of “revenue
forgone” was the section 3626 mail, but the conaeguded all revenue not received by the Postali&e
due to sections 3217 [free postal service for amoadence of diplomats], 3403-3405 [free postaliser
for mail of blind or other handicapped personst] 8626 of this title and the Federal Voting Assist&a
Act of 1955.

42639 U.S.C. § 3627 (Feb. 28, 1971 ed., S. Comm1,Frav1).
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phase-in period for newspapers, qualified nonprofit mail, and library mail; nigghtidne
eligibility for preferred rates; and asked the Postal Rate Commissiondimpge plan to

reduce the revenue forgone cd%fs.

In June 1986, the Commission reported to Congress. The Congress concluded that
the Postal Service had overstated the amount of revenue forgone in its appropriations

requests by as much as 50 percent.

The method that the postal Service currently employs to calculate the
amount of revenue forgone subsidy does not accurately reflect the
revenues that would be generated by preferred rate mail if these subsidies
did not exist. This is because the primary measure currently used to set,
compare, and adjust rate levels is the percentage markup over attributable
cost. The current revenue forgone method would produce the desired
result if preferred rate mail, and regular rate mail, had identical cost and
content characteristics. Because they do not, the current method gives
skewed results. . . .

The attributable costs of preferred rate mail generally are lthaar
those of their corresponding regular-rate class. Therefore, if thel“equa
markup” method were used, those lower costs would be marked up by the
same percentage as the corresponding regular-rate class. This would result
in a lower rate, and a lower estimate of revenue forgone than the method
currently used. For FY 1987, using the “equal markup” method would
have reduced the estimated revenue forgone from $743.5 million to $478.0
million, a reduction of more than one thifd.

Therefore, the Commission proposed to change the method for calculating the revenue
forgone so that the allowance for institutional costs would be based on the cost coverage
for similar regular rate mail and not on the average revenue per piece for suchhmail

Commission’s suggestion was immediately enacted into legisf&fion.

More fundamentally, the Commission recommended that Congress eliminate

almost all revenue forgone appropriations and allow the Commission to set rates for

427 Consolidated Omnibus Budget Reconciliation Ac1®85, Pub. L. No. 99-272, Title XV, §§
15102(b)(L), (c), 15104, 15105, 100 Stat. 82, 3B¢1D86).

%8 postal Rate Commission, “Report to the CongressfeRred Rate Study,” Docket SS98-1, at 1-
2, 12 (1986) (emphasis added).

29 Omnibus Budget Reconciliation Act of 1986, PubNbb. 99-509, Title VI, § 6003(a), 100 Stat.
1874, 1933 (1986).
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preferred classes of mail in such a way as to shift the cost of foregonagereto other
mailers:
[W]e recommend that the revenue forgone appropriation should be
eliminated (except for the relatively small amount supporting free orail f
the blind, and some free categories connected with voting). The effect of
this proposal on rates charged to preferred-rate users would be greatly
mitigated by Congress' amending the ratemaking statute, which we
likewise recommend, so that when recommending rates the Commission
would take into account the public benefit of organizations eligible to use
these subclasses. Virtually all costs of the Postal Service could then be

recovered from mail users rather than taxpayers, and revenue forgone
could be substantially eliminated as a Federal government expenditure. . . .

In summary, we recommend that Congress consider favorably the
option of creating subclasses for mail currently paying preferred rates,
giving guidelines for limitation of these subclasses' institutional cost
contribution, and thereby allowing complete discontinuance of the revenue
forgone appropriatiof*°

In 1993, Congress enacted a more refined version of the Commission's proposal
as the Revenue Forgone Reform A¢tin brief, the act eliminated all revenue forgone
appropriations except for a small appropriation that compensated the Posta fervic
providing a free postal services for mail for the blind and overseas voting right3inea
Revenue Forgone Reform Act nonetheless required the Postal Service toecheedel
rate mail classes for certain in-county newspapers, qualified nonprofitameilibrary
mail (eligibility rules were tightened again). Over a six-yeanqal, rates for such mail
could be increased to cover attributable costs plus one-half of the institutstsal ¢
contributed by similar regular rate mail. The act also authorized annuakepts/of $ 92
million to the Postal Service from fiscal 1994 until fiscal 2035 to compensate ttad Pos
Service for the costs of phasing in new rates over the transition periochpedis the
shortfall of revenue forgone appropriations in fiscal years 1991-1993. The conference
committee summarized the effects of the act as follows:

Revenue Forgone Reform represents a compromise worked out by the
Committee on Post Office and Civil Service among commercial and

301d. at 2 and 23; see id. at 18-23 (emphasis added)

3! Treasury, Postal Service, and General Governmpptdpriations Act, 1994, Pub. L. No. 103-
123, Title VII, 107 Stat. 1267, 1267-73.
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nonprofit mailers to eliminate the authorization for revenue forgone
appropriations for nonprofit second-class, classroom second-class, in-
county second-class, nonprofit third-class and library rate mail. The title
creates a mechanism to continue preferred, lower postage rates for
nonprofit mailers without the need for taxpayer subsidy. . . .

Commercial use of nonprofit third-class mail has been prohibited.
Advertising for nonprofit second-class mail has been limited as has the use
of library rate mail by commercial publishers. Publishers may use library
rate mail only for matter which has been ordered by libraries or schools.
The managers intend that the Postal Service shall administer these new
eligibility reforms in a manner that does not unduly jeopardize continued
access to the postal system by reduced rate mailers who are seeking to
comply with the new standards. The Postal Service may well establish a
phased-in enforcement policy, including use of its authority to settle any
deficiency claim against a reduced rate mdfter.

5.4 Universal Postal Convention

Since enacting the Postal Reorganization Act in 1970, the United States has
participated in a series of intergovernmental agreements which regrdaision of
international postal services and, after 1999, domestic postal services. The basic
agreement is the Universal Postal Convention and its implementing regulations, the
Letter Post Regulations and Parcel Post Regulations. These agreandeeiatad
conventions are negotiated and administered by an intergovernmental organthati
Universal Postal Union (UPU). The UPU, the second oldest intergovernmental
organization, was founded in 1874. Each version of the Universal Postal Convention is
effective for a period of four or five years, at the end of which it is renegotsatd
agreed again. Between the Postal Reorganization Act of 1970 and the Postal
Accountability and Enhancement Act of 2006, the Universal Postal Convention was
revised and readopted seven times: in 1974, 1979, 1984, 1989, 1994, 1999, and 2004.
The 2004 Convention is the current convention. It went into effect on January 1, 2006,

and remains in effect until December 31, 2659.

*32H R. Rep. No. 256, 103d Cong., 1st Sess. (Sepl998) .

433 0n January 1, 2010, the 2004 Universal Postal €ation will be superseded by the 2008
Convention negotiated in Geneva in July and Aug0§g.
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The Universal Postal Convention, and the other “acts” of the UPU, impose legal
obligations on all UPU member countries, including the United States. Althougtsdetail
have changed, the nature of the obligations created by the Convention havedemaine
broadly similar except for the addition of a domestic universal service abfigat1999.
The following discussion refers to the provisions of the 2004 Universal Postal

Convention and implementing regulations unless otherwise indicated.

5.4.1 Obligations relating to universal postal service

The provisions of the Universal Postal Convention that most directly related to
universal service were added in 1999 and are found in Articles 1 to 3 and Article 12 of
the 2004 Convention. Article 1 defines “universal postal servicethespermanent
provision of quality basic postal services at all points in a member country’s terrivory, f
all customers, at affordable pricé#rticle 3 obliges the United States to provide

universal postal service to its citizens:

Article 3. Universal postal service

(1) In order to support the concept of the single postal territory of the
Union, member countries shall ensure that all users/customers enjoy the
right to a universal postal service involving the permanent provision of
quality basic postal services at all points in their territory, at affordable
prices.

(2) With this aim in view, member countries shall set forth, within the
framework of their national postal legislation or by other customary
means, the scope of the postal services offered and the requirement for
quality and affordable prices, taking into account both the needs of the
population and their national conditions.

(3) Member countries shall ensure that the offers of postal services and
guality standards will be achieved by the operators responsible for
providing the universal postal service.

(4) Member countries shall ensure that the universal postal service is
provided on a viable basis, thus guaranteeing its sustaindBflity.

Article 2 obliges the United States (and other member countries) to report to the
UPU'’s secretariat, the International Bureau, the identity of “the apevabperators

officially designated to operate postal services and to fulfil the oldmgaarising from

434 Universal Postal Convention (2004), art. 3.
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the Acts of the Union.” This obligation appears to imply a duty to nominate one or more

operators to provide “basic postal services.”

Article 2. Designation of the entity or entities responsible for fulfillimg
obligations arising from adherence to the Convention

(1) Member countries shall notify the International Bureau, within six
months of the end of Congress, of the name and address of the
governmental body responsible for overseeing postal affairs. Within six
months of the end of Congress, member countries shall also provide the
International Bureau with the name and address of the operator or
operators officially designated to operate postal services and to fulfil the
obligations arising from the Acts of the Union on their territory. Between
Congresses, changes in the governmental bodies and the officially
designated operators shall be notified to the International Bureau as soon
as possiblé**

The Convention does not include a formal definition of the crucial basic

postal servicesArticle 12, however, appears to define “basic services” as follows:

Article 12. Basic services

(1) Member countries shall ensure the acceptance, handling,
conveyance and delivery of letter-post items.

(2) Letter-post items are:

(2.1) priority items and non-priority items, up to 2
kilogrammes;

(2.2) letters, postcards, printed papers and small packets, up to
2 kilogrammes;

(2.3) literature for the blind, up to 7 kilogrammes;

(2.4) special bags containing newspapers, periodicals, books
and similar printed documentation for the same addressee at the
same address called “M bags”, up to 30 kilogrammes. . . .

(5) Member countries shall also ensure the acceptance, handling,
conveyance and delivery of postal parcels up to 20 kilogrammes, either as
laid down in the Convention, or, in the case of outward parcels and after
bilateral agreement, by any other means which is more advantageous to
their customer§>®

43> Universal Postal Convention (2004), art. 2.

3% Universal Postal Convention (2004), art. 12.
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To summarize, the Universal Postal Convention obliges the United States to
designate an operator or operators to maintain a universal postal service, that i
permanent provision of quality basic postal services at all points in a member sountry
territory, for all customers, at affordable prices.” Basic postal ses\appears to include
the acceptance, handling, conveyance and delivery of letter post itenrs,(fedttcards,
printed papers and small packets, up to 2 kg. or 4.4 Ib. and literature for the blind up to 7
kg. or 15.4 Ib.) and parcel post items (packages weighing up to 20 kg. or 44 |b.). The
government is obliged to adopt an explicit legal definition of universal service,umeens
services and quality are attained, and to ensure that universal servicgdsegmmn

viable basis (apparently referring to financial sustainability).

5.4.2 Relationship between the UPU Convention and U.S. postal law

It could be argued that U.S. postal law (pre- or post-PAEA) is not fully censist
with the universal service obligation defined in the Universal Postal Convention. U.S.
law does not explicitly “set forth . . . the scope of the postal services ofiedatiel
requirement for quality and affordable prices.” Indeed, in the United Statessape of
universal services was unclear. Nor does U.S. law clearly “ensurelths¢i@/customers
enjoy the right to a universal postal service involving the permanent provision @y quali
basic postal services at all points in their territory, at affordablegjtiespecially if
“universal postal service” includes all services which the Universal Rostalention
lists as “basic services.” Under U.S. law, it is legally difficult faividual users or
customers to hold the Postal Service to a specific standard of quality baalcsposte.
Moreover, U.S. law requires extension of postal service only to “as nearly tisgtac

the entire population of the United States” not to “all users/customers.”

The legal implications of such inconsistencies are not self-evident. Would it be
possible, for example, for someone living in the Alaskan bush country or an inaccessible
island to insist in court that the Universal Postal Convention, perhaps in conjunction wit
U.S. postal law, provides a legal right to parcel post service even if U.S. pastal |
standing alone, does not?

Under U.S. law, the Universal Postal Convention is a “Congressional-Executive

agreement,” which has been negotiated by the Department of State underyaotlzorit
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section 407 of Title 39 and ratified by the President. Tiined Restatement of the
Foreign Relations Law1987) declares somewhat cryptically,
A Congressional-Executive agreement (8 303(2)) draws it authority from
the joint powers of the President and Congress and supersedes any prior

inconsistent federal legislation. However, Congressional authorization to

make an executive agreement that would supersede federal law is not to be

inferred lightly*3’

Thus, it appears that the Universal Postal Convention might be considered to override an
earlier provision in the postal law but only to the extent that Congress authbezed t
government to negotiate such a provision. Insofar as the scope of the universal servic
obligation is considered, it is at least questionable whether Congress interfuegner-t
PAEA version of section 407 to give the government authority to modify the universal
service obligation with respect ttomestigostal services. On the other hand, it appears
that a subsequent federal statute, like PAEA, trumps an earlier Universdl Post
Convention, although here, too, the Restatement expresses caveats:

An act of Congress supersedes an earlier rule of international law ora

provision of an international agreement as law of the United States if the

purpose of the act to supersede the earlier rule or provision is clear or if
the act and the earlier rule or provision cannot be fairly recor{tfled.

Moreover, it appears that the pronouncements oRtstatemerdre not settled law. In

the last decade, there has been an intense debate among scholars about the proper
relationship between domestic law and international agreements. Purehatteof

law, there appears to be no simple answer as to whether the UPU Convention trumps an

inconsistent provision of a prior U.S. statute.

Moreover, as a practical matter, it may be reasonably questioned whether t
UPU'’s universal service provisions should be considered obligatory. It appearsitiyat m
UPU member countries fall short of the literal requirements of Convention. tlidlés

reported that in 2002, universal service in some member countries extended only to 20-

3" Restatement (Third) of the Foreign Relations L&the United States § 115 comment (c)
(1987) (emphasis added). Section 303(c)(2), refmein the quotation, says, “(2) the Presidenty wie
authorization or approval of Congress, may makitnnational agreement dealing with any mattet tha
falls within the powers of Congress and of the ¥ under the Constitution.”

38 Restatement (Third) of the Foreign Relations Ldthe United States § 115(1)(a) (1987).

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 183

gram letters and only a bare majority of member countries included paigelgelith

the universal service. In a significant number of developing countries, there istalo pos
delivery to a large percentage of the populatiiNonetheless, it could be argued, that
the lapses of other UPU members do not excuse for the United States from fteeting

obligations.

The proposition that the Universal Postal Convention may override U.S. postal
statutes is not merely a subject for speculation by legal theorists. §umemt has been
raised in recent legal fora. In an arbitration proceedings initiated bgdJRdrcel Service
under the North American Free Trade Agreement, Canada argued, inter #lta, tha
actions were justified by the universal service obligation imposed on Candua by t
Universal Postal Convention. This argument may have carried some weighteavith t
majority of the arbitration panel, which sided with Can&d&imilarly, in a recent
proceeding before the Postal Rate Commission, the Postal Service raigesssibdity
that provisions of the Universal Postal Convention (albeit the customs provision, not the
universal service provisions) might trump contrary U.S. staffited, as discussed
below, the primacy or not of the Universal Postal Convention to federal law appears t
affect the obligations of the Postal Service with respect to the pricing afatiteral

postal services which fall within the ambit of the universal service obligation.

39 SeeUPU, International Bureau, “Memorandum on UniveRastal Service Obligations and
Standards,” at 16-17 (update 1, 2002); UPU, Bekdaggress (1999) Doc 22 (“Implementation of the
Beijing Postal Strategy”) at 6.

“°The arbitration certificate observed, “Canadadsthe only state to recognise the importance
of universal and accessible postal service. Ittlvasecognition by governments around the worlthef
primary importance of universal postal service thdtto the creation in 1874 of the UPU. By cooatiing
the application of the concept of universal postalice internationally, anlgy enshrining the universal
service obligation as a treaty obligatipthe member nations of the UPU created and hawetainzed a
seamless international postal regime.” United R&eevice of America v. Government of Canada, par.
141 (ICSID, Jun. 11, 2007) (emphasis added).

41 The Postal Service observed, “to determine whaihieate sector customs requirements
should be applied to postal shipments [it mustdselved] whether any requirements for parity wdigd
consistent with the international obligations o thnited States under the Universal Postal Conweriti
Initial Comments of the United States Postal SeruicResponse to Order No. 26,” at 24 n. 40 (Sép. 2
2007).
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5.4.3 Obligations with respect to international mail

Aside from the universal service obligation added in 1999, the remainder of the
Universal Postal Convention deals with member countries’ obligations with réspket
exchange of international postal services and related financial serviees.arh three
main components of international postal services: letter post (letters,iseiventts,
other documents, and small packets weighing up to two kilograms), parcel pods(parce
weighing up to 20 kg. or 44 Ib.), and international express mail. International £xpres
mail is generally placed outside the obligations of the Convention and embodied in
bilateral agreements between the Postal Service and foreign postal adtionist The
primary function of the Universal Postal Convention is to regulate the exchange of

documents and parcels among the public post offices of member countries.

International mail comprises only a very small portion of the business of the
Postal Service. In 2007, outbound international documents and parcels amounted to about
833 million items or 0.39 percent of all mail collected by the Postal Serviteyl be
estimated that the volume of inbound international mail was approximately 552 million
items or approximately 0.26 percent of all mail delivered by the Postal &&Rin
addition, to outbound and inbound mail, the Postal Service handles international transit
mail, i.e., mail that sent to the Postal Service by a foreign postal adntiarsfiax
forwarding to another foreign postal administration. The volume of transiigmaok
publicly disclosed. Revenue from outbound, inbound, and transit mail services accounted

for about 2.5 percefit of all mail revenue received by the Postal Service.

In the 2004 Universal Postal Convention, the only specific legal obligation with
respect to international mail is to provide transit services: “the obligatragath postal
administration to forward always by the quickest routes and the most securewhedns

it uses for its own items, closed mails and a découvert letter-post items whudsaed

#421n 1998, inbound mail volume was 66 percent obound mail volume. Postal Rate
Commission, “Report to the Congress: 1998 Inteomati Mail Volumes, Costs and Revenues,” at 9 (Jun.
30, 1999). This was the last report on internafiomail publicly disclosed by the Commission. The
estimate in the text assumes the same ratio obimbto outbound volumes existed in 2007.

#43 This figure is somewhat overstated. It excludeemees outbound international express mail
but includes revenues from inbound express mailcdner services outside the scope of the UPU
Convention such as Global Priority Mail Guaranteed.

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 185

to it by another administratiort** Failure to provide transit services is the only
transgression for which sanctions are prescrffeds a practical matter, this obligation
appears to be of limited significance; it is a holdover from pre-aviation days whe

international transportation was earth-bound.

An obligation to deliver inbound international mail is implied rather than stated
explicitly, so its contours are not clear. For letter post mail, the 2004 Convention
establishe a system of delivery rates called “terminal dues.” Whikngrepoints of
terminal dues are complex, the basic approach is to establish two schedules of charges
One schedule applies to letter post items exchanged between industrializegsontr
second, lower schedule of charges applies to letter post items sent to or reoeived fr
developing countries. In general, for all letter post items, UPU termues charges are
less than U.S. postage rates for similar itéfisinder the 2004 Convention, UPU
terminal dues apply only by default; the Postal Service and any foreign postro#y
agree to alternative arrangements. Alternative arrangementardhg infeasible. In
1999, the Postal Service had alternative bilateral terminal dues agreantleqisst
offices from fifteen countries accounting for about 59 percent of all inboued petst by

volume and 63 percent by weight.

Even for letter post mail exchanged with countries with whom UPU terminal dues
are applicable, Postal Service’s obligation to deliver inbound mail at UPU techiesl
rates is not absolute. Terminal dues rates did not apply to inbound international letter

post:

e received from private delivery services or mailers;

44 Universal Postal Convention 1994, art. 1(1).

44> As a semi-official history of the UPU explainedli@i64, “The basic documents of the UPU
contain no provisions which would permit the UPWbting formal sanctions to bear on governments
which fail to carry out their treaty obligations..There is one exception to the non-enforcemdst r
Article 35 of the Ottawa Postal Convention [UniarBostal Convention 2004, art. 4(5)]—a similarcéet
has been included in the postal conventions sifB2@-+-provides: ‘When a country fails to observe the
provisions of Article 34 concerning the freedontrahsit the administrations of the other member
countries are at liberty to discontinue their pbséavice with that country.” George A. Codding, Jihe
Universal Postal Uniorat 112 (New York: New York University Press, 1964)

448 Universal Postal Convention 2004, arts. 28-30.
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e received from an office of a foreign post office located outside of its nationa

territory;**’

e posted by or on behalf of a person or firm that is a resident of the United States
where the foreign postage rate applied to such items is lower than the

comparable U.S. domestic postage fate.

In short, UPU letter post terminal dues apply only to mail which a foreign pos# off
sends from its national territory and even then may not apply if the internatiaih&las
been sent by someone whom the Postal Service considers to be a “resident” in the Unite

States.

Because of these restrictions, it is apparent that UPU terminal duess @aeseries
of reciprocal arrangements between post offices. The Postal ServigesRast Office
X for the delivery of inbound international letter post and refuses to give the atanda
private companies or foreign post offices who may be competing with Pos ®fiic
its home territory in the international mail business. By the same token, Piast XOff
charges the Postal Service terminal dues for the delivery of U.S. outboungdsttand
denies similar delivery rates to the Postal Service’s competitors. Tha Bestice may
be charging less than domestic rates for delivering inbound letter post, kalsd is
receiving in return the right to have its outbound letter post delivered at rateethat a
likely to be even more below domestic postage in most other industrialized countries

In any given bilateral exchange, the overall effect of letter postriafmiues

depends upon two main factors: the relationship between U.S. domestic postagiedrates

47 Universal Postal Convention, Resolution C44/200#drated by or in connection with a postal
operator outside its national territory, on theitery of another country, and that these offices a
established by postal operators for commercial gagp to draw business in markets outside their own
national territory.”) In UPU terminology, postalficies or facilities located outside the nationatitery of
a postal administration are called “extraterritbotiices of exchange” or ETOEs.

“48 Universal Postal Convention 2004, art. @aplemented bfPostal Service, International Mail
Manual Part 780 (Issue 33, Mar. 2006). AccordirggRlostal Service’s regulation, residents of thetedhi
States include any firm that had a place of busieshe United States or was incorporated or atiser
organized in the United States, its territoriesf®possessions. A “place of business in the drigates”
is any location in the United States, its terrsrior its possessions where a firm's employeagents
regularly have personal contact with other indialdufor conducting the firm's business or the agate
amount of time spent in the United States is 18@ da& more within 12 consecutive months.
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domestic postage rates in the foreign codfitand the ratio of imported mail to exported
mail. The terminal dues arrangements of the 2004 Universal Postal Convention are a
“good deal” for the Postal Service in any bilateral exchange in which foreigrgposta
rates are higher than U.S. postage rates and the U.S. exports as much otenpstet
mail than it imports. Terminal dues arrangements are a “bad deal” foosted Bervice

in every bilateral exchange in which foreign postage rates are lower t8apdstage
rates and the U.S. imports as much or more letter post mail than it exportsrin othe
bilateral exchanges, the terminal dues and alternative domestic postayges cteed to

be calculated separately for inbound and outbound mail in order to determine whether the
Postal Service receives a net benefit or not. Since the Postal Servicktnzsydow
postage rates and is a substantial net exporter of letter post mail, itsalpyedg that the
letter post terminal dues arrangements represent a net benefit fastaeService.
Nonetheless, it is impossible to come to a definite conclusion since insufficiarataait

international mail is publicly disclosed.

For delivery of inbound international parcels, the 2004 Universal Postal
Convention established a schedule of “inward land rates.” Prior to the 2004 Convention,
inward land rates were set by each destination post office according tst&&%®he
2004 Universal Postal Convention, however, delegated the authority to set inward land
rates to the UPU’s Postal Operations Council, a committee of representdtioety
post offices. The Postal Operations Council set the inward land rate foratise2@©6 to
2009 at 71.4 percent of the 2004 rate but not less than SDR 2.85 (about $ 4.66) per parcel
and SDR 0.28 (about $ 0.46) per’RgAssuming the 2004 inward land rates were
roughly cost-based, this reduction appears to benefit exporters of parcels. Siraestdhe P
Service is a net exporter of parcels, it is probably a beneficiary of thedimavel rate

|t may be assumed that domestic postage ratestéfie economic value of postal services in
industrialized countries. In some developing caastrpostage rates are heavily subsidized andftinere
the domestic postage in the foreign country shbelihcreased by an amount that reflects the pér uni
public subsidy.

450 See Universal Postal Convention 1999, art. 56(2).

“*1 parcel Post Regulations, art. RC 188 (2005). €elation also permit surcharges if the post
office provides certain supplementary services. $8Res converted to dollars using the exchange
provided by the International Monetary Fund asuby 1, 2008. http://www.imf.org/external/np/fin/@et
param_rms_mth.aspx.
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system of the 2004 Convention, but it is impossible to calculate the net effect without
public disclosure of current international parcel data. The 2004 Convention does not
seem to permit post offices to agree bilaterally on compensation arrangéhaemtiffer
the inward land rate system.

5.5 Summary of evolution of the statutory USO, 1971680

The major statutory modifications in the universal service obligation between
1971 and 2006 were:

¢ addition of a procedural requirement that the Postal Service consider public
interest factors and the views of local customers before closing angfficst
and a provision for Commission review of Postal Service to ensure

compliance;

e addition of a requirement that Commission consider “the educational, cultural,
scientific, and informational value to the recipient of mail matter” inrsgtti
postage rates;

¢ marginal expansion of eligibility for reduced rates for preferredsekasf mail;
e marginal reduction in the degree of rate reduction for preferred classed;of m

e elimination of appropriations for revenue forgone due to reduced rates for

preferred classes of mail;
e marginal expansion of free mailing privileges;

e addition of a requirement that the six-day delivery and rural delivery of malil

shall continue at not less than the 1983 level;

e prohibition against use of annually appropriated funds to consolidate or close

small rural and other small post offices;

e addition of a commitment in the 1999 Universal Postal Convention to
permanently provide quality basic postal services at all points in the United
States for all customers at affordable prices.
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In brief, although the statutory universal service obligations set out in3Bitle
have changed little since enactment of the Postal Reorganization Acthaerbeen
some significant legal developments. In the mid-1970s, Congress considereagenacti
specific criteria for universal postal service for delivery and thékstanent of post
offices. The Postal Service objected strongly, however, and Congress did nohso. In t
early 1980s, however, Congress again became alarmed at the possibilityaaf servi
reductions due to government budgetary restrictions. Since the 1980s, Congress has
included provisions in the annual appropriations acts that were intended to prevent
reductions in delivery frequency and closure of small town post offices, although the
practical effects of these proviso are unclear. Another legal developnisitde of Title
39 and of uncertain import is the progression of the Universal Postal Convention into an
agreement that places more legislative authority in the hands of postallefficd

addresses domestic as well as international postal services.

The Postal Reorganization Act established two main funding programs to cover
the costs of non-business-like universal services. The first was the publaeservi
appropriations program. It was scheduled to decline from $ 920 million in fiscal 1971 to
$ 460 million in fiscal 1985 and thereafter continue at that level. In the late 1970s and
early 1980s, Congress reduced or eliminated the scheduled public service appropriations
due to fiscal problems of the federal government. Since fiscal 1985, the Pogitzd Ser
not received any public service subsidy, apparently because it has detetihaihsuch
funds "are no longer required to operate the Postal Service in accordandewith t
policies of this title.**? The second funding program was the revenue forgone subsidy. It
continued with adjustments, until questions arose in the mid-1980s about the correctness
of the methods of calculation used by the Postal Service. In 1993, Congress ended the
revenue forgone subsidy, except for an annual payment of $ 92 million that will iast unt
2035. Congress has not, however, eliminated the requirement to maintain reduced rates

for certain types of mail.

45239 U.S.C. § 2401(b)(2) (2006).
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6 Interpretation and Administration of the USO, 19712006

The practical consequences, or lack of consequences, of the statutory provistomg crea
a universal service obligation have been developed in a series of decisions by the
Commission and the courts. This chapter summarizes the administration of thealinivers

service obligation by these bodies.
6.1 Geographic scope of universal service

6.1.1 Geographic scope of express mail

In the general rate case R77-1, Purolator Courier Company, a private gxpress
argued that the Postal Service’s proposed rates for Express Maihaensistent with
the requirement in former section 3623(d), now section 404(c): “The rate for each such
class [for the transmission of letters sealed against inspection] shalfd@nuni
throughout the United States, its territories, and possessions.” Purolatarseatgaised
two questions: whether all letter services must be offered nationwide and mibtdre

services must be priced so they do not vary with distance.

Purolator’'s argument with respect to nationwide services came down to a
contention that a “uniform rate” must necessarily be offered nationwide. Abtbae t
express mail was offered in only 47 cities. In response, the Commission helethat t
plain meaning of section 3623(d) did not require nationwide availability of tf let

services.

That section requires that the rate for each class of sealed lettéemail
uniform. Read literally, this means that so long as the rate charged for the
same service in every place where the service is offered is the same, §
3623(d) is not violated It does not go so far as to require that every service
available for sealed letters be available in every post office In thedJnite
States and its overseas dependencies. If this plain reading of § 3623(d) is
correct, Purolator's argument must fail.

Recognizing, however, that the emphasis given to geographical extent
(by the phrase “throughout the United States, its territories, and
possessions”) might be thought to imply some concern for universal
availability of all letter services, as well as equality in ratesheve
examined the legislative history of the Act. [The legislative histahjle
not conclusive on, the point, strongly suggests that rate equality was the
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object of § 3623(d) and that it is neutral on the subject of nationwide
availability of particular services. It thus reinforces our conviction tiet t
problem raised by Purolator is not governed by § 3623{d).

The Commission went on to offer an interesting discussion of the Postal Service’

legal obligations with respect to the geographic scope of its services:

We do not suggest that there is nothing in the statute requiring a
reasonable degree of universality in the offering of particular postal
services. In our view, however, the guarantee that services such as Express
Mail will be made as widely available as reasonably possible is not to be
sought in 8 3623(d), but in the provisions forbidding undue discrimination
and preference. Section 403 requires an inquiry into the reasonableness of
the limitations on availability when a question is properly raised regarding
unjustified restriction of service to certain areas or communitiesnditjs
in our view, an absolute prohibition on such limitations. Section 403(c)
proscribes “undue or unreasonable discrimination . . . [or] preferences. . . .
“ Section 403 (b)(3), on the other hand, requires the Service

... to establish and maintain postal facilities of such character and in such
locations that postal patrons throughout the Nation will, consistent with
reasonable economies of postal operations, have ready access to essential
postal services. [Emphasis added. ]

When evaluating limitations on the availability of services such as Express
Mail, we must therefore consider whether the limitation is reasonable. We
must ask, for example, whether it is motivated by genuine requirements of
postal economies, or is an attempt—as Purolator suggests elsewhere in its
brief—to serve profitable routes while neglecting those with less desirable
traffic levels. These are questions of fact to be answered on the basis of an
evidentiary record®*

The Commission thus appears to conclude that, at least for “services such as
Express Mail,” the obligatory geographic scope of services is establigrsadion
403(b)(3). According to the Commission, this provision permits a reasonableibmitat
on the availability of a particular postal service if the limitation is groumdégienuine
requirements of postal economies.” It should be noted that in this discussion, the
Commission does not distinguish between “universal services” and other senaced off

by the Postal Service.

“S3PRC Op. R77-1 (1978), at 411-12 (emphasis added).
4PRC Op. R77-1 (1978), at 412-13 (emphasis added).
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6.1.2 Geographic scope of parcel post: Alaska bypass malil

In the general rate case R90-1, the Commission considered whether the cost of air
transportation for third and fourth class postal services (primarily, parcglipddaska
should be attributed to those classes or considered an institutional cost. Nomndlly, t
and fourth class mail is entitled only to relatively slow and inexpensive surface
transportation, but to some destinations in Alaska, normal parcel post service isgprovide
using air transportation because of a lack of roads. Nonetheless, the Postal Ser
proposed to charge ordinary parcel post rates for Alaskan parcels transpatednby

effect, charging parcel postal rates for a service tantamount toléisst service.

In addition, since 1970, the Postal Service had administered a so-callecs"bypas
program whereby in parts of Alaska unserved by roads, the Postal Service purchased a
transportation from private carriers and resold it to persons shipping goods in bulk
guantities weighing as much as 1000 pounds. Such shipments “bypassed” the Postal
Service’s normal processing facilities entirely. The shipper tendergéssymail” to the
air carrier directly, and it was collected from the airport by the coesigt the
destination airport. For bypass transportation, the Postal Service chargeipplee sates
that were substantially less than the Postal Service paid the air dareffect, the
bypass program was a subsidy to certain Alaskan shippers and anscémdeed,

Alaskan bypass service was similar to Post Office Department pregrsed to
subsidize development of stagecoach lines in the first half of the nineteenth eatury

commercial airlines in the second quarter of the twentieth century.

The Commission concluded that the extra cost associated with air traneportati
of bypass mail would be considered an institutional cost, and thus not paid by parcel post

mailers alone, because it was a “universal service obligation premium”:

The record supports a finding that nonpriority Alaska air costs are
attributable only to the extent that they substitute for the surface costs that
would be incurred if that transportation service were available. The
remaining costs, which we refer to as the “universal service obligation
premium,” are institutional. Those costs are caused by the Postal Service's
statutory obligation to serve the entire nafioh.

“*PRC Op. R90-1 (1991), at | 3720 (emphasis added).
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In its analysis, the Commission concluded that this extra cost is “is cauiegl by

statutory obligation to provide universal service”:

Regardless of how these costs might actually vary with volume, we find
that the premium is caused by the statutory obligation to provide universal
service rather than the mail volumes. It is true that if none of this mail
existed, the costs would not be incurred. It is difficult to believe, however,
that this nonpreferential mail would be incurring these very high air costs
in the absence of a statutory mandate to serve the entire nation. The Postal
Service interprets its duty as one to offer its basic services to eveof par
the country, and not to deny the lower priced parcel post service to people
who live in remote areas which have only expensive transportation
available. See Tr. 5/1703. The Postal Service notes that extraordinary
circumstances in Alaska have resulted in the Postal Service establishing
unconventional operations to ensure that its national mission is not denied
to the residents. Postal Service Brief at IV-25, fn. 11. The Postal Service
has a long tradition of serving remote areas even if the transportation
required is difficult and perhaps costly. . . .

After quoting subsections 101(a) and (b) of Title 39, the Commission reasoned,

Let us consider the effect on the Alaska air costs if the Postal Service
were not required to serve the entire nation. . . . If the Postal Service
continued to serve the remote areas at all, prudent pricing policy would
dictate that it provide that service at rates that reflect the very highafos
the necessary transportation. . . .

If the statutory mandate were not present, we are confident that the
Postal service would not be providing any parcel post service to these
communities. Rather, it would follow the lead of UPS, which delivers the
overwhelming majority of the nation's parcels, and deny these
communities the use of all service offerings whose rates are based on
ground transportation costs. . . .

Congress has made a determination to have universal mail service.
Part of that mandate is to offer the same rates to each person in the
country. Costs which are found to have been incurred solely to meet that
mandate, however, are caused by the statute and not by any particular
class of mail. Those costs, moreover, should not be permitted to distort the
rates and services supplied to all the country. Costs which are not caused
by parcel post should not be allocated to that subclass. Furthermore, it is
neither rational nor reasonable that rates paid by Priority Mail €hwhi
constrained by the Private Express statutes for part of its volume -- should
be affected by the necessity to fly parcel post to remote areas of Alska

“*®PRC Op. R90-1 (1991), at 1 3760, 3766, 3767, 866Phasis added, footnotes omitted).
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The Postal Service objected strongly the Commission’s interpretation of the
section 101. In seeking reconsideration of the Commission’s decision, the Posta Servi

declared,

The Commission is simply wrong in its premise that the transportation
by air of parcels within Alaska (or anywhere else) is mandated by the
Postal Reorganization Act. The Commission has cited no such explicit
mandate; indeed, it could not because there is no such mandate. The
general policies that the Commission cites are insufficient to support the
conclusion that the Postal Service is constrained by statute to fly parcel
post within Alaska or anywhere else in the country. . . .

The Postal Service has not concluded, and believes it would be
erroneous for it to conclude, as the Commission apparently has, that the
statute gives the Postal Service no leeway to make administrative and
operational changes to rectify the now-apparent distortions which have
resulted. To the contrary, the Postal Service has the authority, and indeed
the duty, to take steps to restore the balance between providing a public
service and operating in a more cost-oriented fashion.

Indeed, the Postal Service has the authority, if it were to conclude that
it was the proper course to take, to decide to carry parcel post only
between points linked by surface transportation. Needless to say, this
policy would have to be applied without undue discrimination, but no
statutory mandate would be violated with such a decfSfon.

The Postal Service pointed to provisions regulating its contracts for air treispgr

section 5402 of Title 39, as the only plausible legal source for the air transportat®n cos

458
a

incurred in Alaska>® The Postal Service also argued that Express Mail served as another

example of a service which the Postal Service is not obliged to offer to all poihés

United States regardless of economic considerations:

The fatal flaw in the Commission's reasoning is demonstrated further
by Express Mail Next Day service, which has not been made universally
available because of operational considerations where transportation or
other factors make effectuation of its service goal impossible. Siynigar
decision could be made to offer parcel post service, which by its nature is
a low-cost service moved by surface transportation, only between
locations linked by surface transportation. Nothing in the statute would
prevent such a determination any more than it has prevented limitations on

5" postal Service, “United States Postal ServiceuppBrt of Reconsideration” (Feb. 5, 1991),
PRC Docket R90-1, at 41-42.

4581d. at 41 n. 24.
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the availability of Express Maff?®
When the Commission reiterated its conclusion that Alaska air transportation
costs were “universal service costs” in Order No. 883 and asked for commentssttile P

Service renewed its objections as follows:

The commission's determination that most Alaska air transportation costs
are institutional rather than attributable to parcel post is based on its view
that “the ultimate cause” of these costs is not parcel post volumes but what
it calls a “universal service obligation.” The conclusion that there is such
an obligation operating with respect to Alaska air costs is based on an
error of law. . . . The Postal Service has made clear that although its policy
has been to transport parcel post by air in Alaska, it is not required by the
statute to do so, and it is free to change its p8fity.

In response to the Postal Service’s legal arguments, the Commissionyderts
on reconsideration, confirmed its decision to treat Alaska air transportatisrasos
institutional costs but backed away from its assertion that such costs wetatechby
the universal service provisions of section 101. It dismissed the distinctiorebeswe

legal obligation and operational policy as a “matter of semantics”:

Postal Service now states its actions result only from “its policy” and that
it is free to change this policy. Response at 7. This is no more than
semantics. Its “policy” directly reflects the Postal Reorgaronaict's
universal service policies. The Postal Service has followed this policy for
its entire history, and has never indicated (and does not indicate now) that
it might seriously consider changing it. Whether the Service subjectively
believes that it has a legal obligation, or that its obligations flow only from
management policies designed to satisfy statutory postal policies, is not
dispositive; and does not vitiate its consistent, long-term undertaking,
which will continue in the test year, to purchase air transportation as
necessary to enable it to deliver all categories of mail sent to rereake ar

of Alaska. Under these circumstances the Commission's attributions of the
costs of this transportation comport best with the evidence of rétord.

491d. at 42-43 n. 25 (emphasis added).

%0 postal Service, “Response of United States PBstafice to Commission Order No. 883" (May
20, 1991), PRC Docket R90-1, at 6-7 (emphasis gdded

1 PRC Op. and Further Recommended Decision R9041{1at 7 See alsd®RC Op. R97-1
(1998), at 1 3397 (“Beginning in Docket No. R9(alportion of the costs of intra-Alaskan air
transportation costs (segment 14) have been carsidestitutional, although they are recognizetha@isg
volume variable in nature. The costs of servingsmithout road access, the so-called Bush Cowfitry
Alaska, are considerably higher than the costs@figing service to other areas in the United StaBince
the Postal Service's universal service obligatikterals to citizens of all regions of the UnitedtSsait
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It may be immaterial for purposes of cost allocation whether or not the Postal
Service’s decision to offer parcel post and bypass mail services in Alaskasabelow
cost is a matter of corporate policy or legal obligation, but this question iy ngévant
to interpreting the scope of the universal seroigkgation In the exchange of legal
points, the Postal Service appeared to make a strong case, and the Commissied appear
to conclude that there is, after all, no clearly defined legal obligation tinates the
provision of such services. Rather, the Commission concluded that it may classify the
extra costs of such services as institutional costs based on other legal tMigrout
guestioning the soundness of the Commission’s ultimate decision regarding the proper
allocation of cost, it seems that the totality of this analysis supports thesionahat
there exists no universal service obligation imposed on the Postal Service to provide
parcel post and bypass mail services in Alaska.

6.2 Range of universal service products

Between 1971 and 2006, the Postal Service added and eliminated several
products. The focus of this study, however, is limited to issues related to theraddit

elimination of universal service products.

6.2.1 Special delivery service

“Special delivery” provided delivery of a postal item from the destination post
office to the addressee as soon as the mail bag arrived at the post office sopbstiaihe
item would not held until the next regular carrier delivery. Special delivwce was
begun 1883% but use of special delivery declined substantially after 1970. In 1996, the
Postal Service proposed to eliminate special delivery service. The AmBostal
Workers Union raised several legal arguments against this proposal but did not argue tha

the Postal Service was legally obliged to offer special delivery. The Ceiomesgreed

would not be appropriate to recover all these ciosta the nonpreferential classes carried by itaska
Air.”)
%2 Roper,The United States Post Offigé.
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to elimination of special delivery service without considering whether spdigery

was required by a universal service obligafidh.

6.2.2 Single-piece advertisements

In 1997, the Postal Service eliminated “single-piece Standard A” servites,tha
nonpriority service for distribution of single-piece advertisements. Thisceemas first
offered by the Post Office as a result of the postal act of 1845. The Postal Seyuiee,
however, that demand for this single-piece advertisements was too low o justif
continuation. Moreover, the Postal Service pointed out that a cost-based price would be
higher than first class mail, a higher priority service that was open te-giege
advertisements and a better quality substitute service. Neither the Cammisisany
party suggested that the Postal Service was obliged by continue singletpreda& A
service. The Commission agreed to elimination of the service.

6.3 Access to universal services

Under the Postal Reorganization Act, section 403(b)(3) obliges the PostaEServic
to provide mailers with “ready access to essential postal facilffiédécess to postal
facilities is generally provided through post office counters, public collectioeshaxd
the collection of outgoing mail from private mailboxes (if used for incoming nTdB
extent of the legal obligation imposed on the Postal Service has been addressedlin sever

cases presented to the courts and the Commission.

6.3.1 Post office establishment

In the 1983 cas€edesco v. U.S. Postal Serviéepersons from Cranberry,
Pennsylvania, sought to have post office established in their township. When the Postal
Service refused, they asked a federal district court to order PostaleSerestablish a

“3pPRC Op. MC96-3 (1997), at 145-57.

464 39 U.S.C. § 403(b)(3) (2000 & Supp. V) (“to edistband maintain postal facilities of such
character and in such locations, that postal pattimughout the Nation will, consistent with reeble
economies of postal operations, have ready acoesssential postal services.”)

4% Tedesco v. U.S. Postal Service, 553 F. Supp. (88D. Pa. 1983).
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post office based on an alleged breach of the Postal Service’s statutory duty to “to
establish and maintain postal facilities of such character and in such Isc#t@ainpostal
patrons throughout the Nation will, consistent with reasonable economies of postal
operations, have ready access to essential postal seffiees! the statutory policy
declaring that the Postal Service shall provide “prompt, reliable, anceeffs@rvices to
patrons in all areas and shall render postal services to all commuffiti€se court
dismissed the complaint, holding that “the Postal Reorganization Act does netacreat
private right of action for alleged service inadequaci®.Citizens of Cranberry then
filed a complaint with the Commission under section 3662, asking the Commission to
issue report supporting establishment of a local post office. The Commissioasgidmi
the complaint based on a discretionary policy of forbearance in such matters:
[T]he Commission being primarily an expert body on rates and
classification matters rather than on the details of service through #&s rule
and prior actions has exercised its discretion with regard to service
complaints to refrain from holding hearings on service complaints which
concern matters calling for an evaluation of competing interests by postal
management. We have followed this policy unless on the face of the
complaint it appears that managements actions (1) may have involved
undue discrimination or otherwise were arbitrary, capricious or
unreasonable as for example if the Postal Service did not afford
complainants an opportunity to present their grievances to responsible

management or (2) involved matters of public policy on a nationwide
rather than a localized ba$fs.

The Commission went on to explain “Insofar as ascertaining whether the RosteéS
is fulfilling its obligation to provide ‘prompt, efficient and reliable’ servioartdividuals
representing the public we do not view it as our function to routinely interfere

insubstantially what amounts to operating decisions of the Postal Séfice.”

45639 U.S.C. § 403(b)(3) (2000 & Supp. V).
6739 U.S.C. § 101(a) (2000 & Supp. V).
8553 F. Supp. at 1391.

9 PRC Order 512, Docket C83-1, at 2 (1983).

4%See alsd®RC Order 524, Docket C83-2 (1983) (dismissingmaint about location of new
post office).
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6.3.2 Post office closings

The closing of post offices is subject of several statutory obligationsoecti
101(b) of Title 39 requires the Postal Service to “provide a maximum degree tilveffec
and regular postal services to rural areas, communities, and small towns where pos
offices are not self-sustaining.” This provision further commands that “no small post
office shall be closed solely for operating at a deficit, it being the spatd#nt of the
Congress that effective postal services be insured to residents of both urbaralnd r
communities.” In 1976, the Postal Reorganization Act was amended to provide that, prior
to making a determination whether or not to close or consolidate a post office tidle Pos
Service should consider the “effect of such closing or consolidation on the community”
as well as the effect on postal service. The act further provided thatfectgdiparty
could ask the Postal Rate Commission to review a Postal Service decisior torclos
consolidate a post officé’ Since 1985, annual Postal Service Appropriations acts have
included a provision that “That none of the funds provided in this Act shall be used to
consolidate or close small rural and other small post offices in the fiscdtye@nt

year].”

In 1986, the Postal Service amended its rules on post office closing procedures.
The revised rule made clear that the Postal Service considered the si@utedures on
post office closing to be limited to closures of post offices managed by arfqsist”
and thus not to apply to decisions to close or consolidate stations, branch offices, or
contract post office$’> The Postal Service adopted these rules despite a strong objection
from the Commission that the Postal Service’s interpretation was cortriugy aw. In
the view of the Commission, Congress intended the statutory procedures to apply
whenever the Postal Service sought to close the only retail facility genparticular

community?*’® The Postal Service's announcement also omitted any mention of the

47139 U.S.C. § 404(b) (Dec. 31, 1976 ed., S. Comint,Pr977); 39 U.S.C. § 404(d) (2006).
47251 Fed. Reg. 41300 (Nov. 14, 1986).

473 Letter from C.L. Clapp, Secretary, Postal Rate @ission, to M. Principe, U.S. Postal
Service, dated Jul. 1, 1986).
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appropriations provisions intended to prohibit the closure or consolidation of small post

offices.

Between 1978 and 2006, the Commission reviewed many appeals of post office
closings under the procedure adopted in 1976. The Commission remanded few, if any, to
the Postal Service for further proceedings and affirmed the remaindes petiad, it
seems that the appropriations rider was raised with Commission in only enéncas
1984, in reviewing the closure of the Post Office in Mitchell, Louisiana, Commigsione
Simeon Bright dissented from the Commission’s affirmation of the Postat&&rvi
closure order. He cited the conference committee report on the Postal Service
Appropriations Act of 1985 and commented, “l would also note that Congress is on the
verge of declaring a one-year moratorium on the closing of small post officesiares$

would suggest that the Service should reconsider pending § 404(b) determirfdfions.”

In April 2002, the Postal Service submitted to Congrelgmasformation Plan
describing the Postal Service’s plan for adapting to changing times. Antarghungs,
the Postal Service asked Congress to discontinue the appropriations rider prohibiting
closure of small post offices and the repeal the 1976 procedures relating to cfqmse

offices.

The Postal Service’s internal effort to rationalize the facilitiew o will

not be wholly successful, however, as long as existing statutory restraints
remain in place. The Postal Service will therefore urge Congress to repeal
administrative notice and appeal procedures mandated for closing post
offices or replace them with more flexible procedures. In addition, the
Postal Service will ask Congress to refrain from adding amendments to
annual Postal Service appropriations bills that discourage post office
closings and freeze service levels at the 1983 level. Without greater
flexibility to adapt and change, the traditional network will grow
increasingly obsolete and needlessly expensive, draining postal resources
that could be used to improve the Postal Service’s overall ability to serve
the American publié¢’®

Despite statutory discouragement, the Postal Service has been able to close or

consolidate a number of post offices after 1976. At the end of fiscal 1977, the Postal

47" PRC Op. A84-9, Commissioner S. Bright, dissentai, (Sep. 14, 1984).
47> postal ServiceTransformation Plarat 52 (Apr. 2002).
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Service had 30,521 post offices and 9,801 branches, stations, contract post offices, and
community post office$’® At the end of fiscal 1984, the last year before the
appropriations rider prohibiting closure or consolidation of small post officesptal P
Service had 29,750 post offices and 9,770 branches, etc. At the end of fiscal 2006, the
Postal Service had 27,318 post offices and 9,508 branches, etc.

6.3.3 Public collection boxes

In October 2000, an attorney, Douglas Carlson, complained that the Postal
Service had changed, or was in the process of changing, the availabilitydzys,
holidays, and holiday eve collection service without seeking input from the public, or
advice from the Commission, as required. He claimed that the changes resulted in posta
services that were neither adequate nor efficient. In November 2002, the Cammissi
found that the Postal Service had eliminated Sunday collection and outgoing mail
processing in 1988 and that the Postal Service was obliged under section 3661 to seek an
advisory opinion from the Commission but had failed to d& Sblore generally,
Carlson complained that the Postal Service had steadily reduced collectiongmdgut
processing on holidays while failing to inform the public. In response the PostaeSe
argued that, inter alia, that “ no policy basis exists to require anyartievel of
outgoing holiday service*® The Commission found that the mailers were effectively
being denied holiday collection and/or processing service as a result aistiaé P
Service’s policy of not indicating holiday collection times accurately hatthe Postal
Service did not have studies to evaluate what collection services were ngéded b
public*”® Finally, the Commission found that the Postal Service had hampered the

investigation by refusing to making public data on the locations and collectiorssftime

476 1977Postmaster General Ann. ReB8.

" PRC Report C2001-1 (2002) (Complaint on Sundaytmiitiay Collections), at 7.
“®1d. at 21.

“1d. at 43, 45.
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public collection boxes from the Collection Box Management Systems dafébake.

Commission’s findings were set out in a public report.

In November 2002, Carlson filed a more detailed followup complaint that
suggested the Postal Service was failing to provide adequate and efficiectiaol|
services in some communities and nationwide by failing to abide by its own pdblishe
service standards, by removing collection boxes needed by mailers, by providing
inconveniently early collection times, and by failing to make scheduledtiolie?®* As
part of the proceedings, the Commission requested the Postal Service to discioke publ
data on customer satisfaction with collection box services from the PostaleServi
Customer Satisfaction Measurement surt%éyn April 2004, the Postal Service refused
to disclose the data which it characterized as commercially sensitive, araséhwas
effectively been suspendé&¥.

6.4 Delivery of universal services

Title 39 requires the Postal Service to deliver the mail but does not specify the
manner of delivery. Section 101(a) declares that the Postal Service “Ipsiatle
prompt, reliable, and efficient services to patrons in all areas and shall pexstkd
services to all communities.” Section 403(a) states, “The Postal Serviceeshive,
transmit, andleliverthroughout the United States, its territories and possessions, . . .
written and printed matter, parcels, and like materials. . . . The Postal Senicesiza
as nearly as practicable the entire population of the United States.” Sinceehv@&ral s
aspects of the delivery element of the universal service obligation have beangutde

the courts and the Commission.

*01d. at 2.

81 Douglas F. Carlson, “Complaint on Removal of Caiilen Boxes” (Nov. 19, 2002), PRC
Docket C2003-1.

“82PpRC Order 1390 (Feb. 4, 2004) and Presiding Ofideuling No. C2003-1/4 (Mar. 17, 2004),
PRC Docket C2003-1.

“83 postal Service, “Response of the United StatesaP8ervice to Presiding Officer's Ruling No.
C2003-1/4” (Apr. 5, 2004), PRC Docket C2003-1. let@éber 2006, Carlson summarized earlier
proceedings and the state of his information atimitevel of collection box services in Douglas F.
Carlson, “Direct Testimony of Douglas F. Carlsor-(DT-1)"(Oct. 27, 2006), PRC Docket R2006-1, at
36-50.
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6.4.1 Cluster box delivery program

Between 1967 and 1975, the Post Office and Postal Service experimented with
provision of centralized delivery units or “cluster boxes” for the delivery dfima
residential neighborhoods. In this program, the Postal Service approachedshafilder
new neighborhoods and offered to build cluster box units at no charge to the builder.
Once the neighborhood was completed, the Postal Service would provide mail delivery
only to the cluster boxes. This new mode of delivery aroused substantial public
opposition. As noted above, Congress suspended implementation temporarily in the
Postal Reorganization Act Amendments of 1878n 1981, the Postal Service reinstated

the program on a permanent baéfs.

In 1997, a GAO study indicated that approximately one in ten deliveries (other
than delivery to a post office box or general delivery) was made to a clust&f hiove.
Postal Service concluded that the cluster box program is not a change in the nature of
postal services on a substantially nationwide basis and therefore has noerkguoest

advisory opinion from the Commission under section 3861.

6.4.2 Judicial decisions

In the 1974 casRarsons v. United States Postal Ser/f€a federal district court
reviewed a Postal Service decision not to provide door delivery to detached houses in the
Winslow Crossing development even though it provided door delivery to townhouses in
the same development. The Postal Service argued that was following an internal

84 SeeGeneral Accounting Office, Letter from Victor Lotve, Director, to Senator Alan
Cranston (Jun. 9, 1975) (GGD-75-92); General ActiagrOffice, “Statement of James G. Mitchell,
Associate Director General Government Division,@Befthe Subcommittee on Government Information,
Justice and Agriculture Committee on Governmentr@ns House of Representatives on the United
States Postal Service's Neighborhood Delivery avitb€&@ion Box Program” (Mar. 28, 1984).

8546 Fed. Reg. 15263 (Mar. 5, 1981).

“86 General Accounting Office, “U.S. Postal Serviggbprmation About Restrictions on Mailbox
Access,” at 10 (May 1997).

“87 Congressional Research Service, Memorandum frorarisan Law Division to House
Government, Information, Justice and Agriculturab8ommittee (Aug. 2, 1983). CRS expressed doubts
over the correctness of the Postal Service’s rgagfisection 3661 in this instance.

88 parsons v. United States Postal Service, 380 5p.845 (D. N.J. 1974).
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regulation which distinguished between residences based on “frontage,etiie str
distance between delivery points. The plaintiffs argued the regulation waargrand

capricious. The court upheld the Postal Service’s regulation:

Congress, in turn, has prescribed ‘general powers' of the Postal Service,
including the power ‘to adopt, amend, and repeal such rules and
regulations as it deems necessary to accomplish the objectives (of Title
39)."'39 U.S.C. § 401(2). Further, the Postal Service is charged with the
responsibility ‘to maintain an efficient system of collection, sorting, and
delivery of the mail nationwide.' 39 U.S.C. § 403(b)(1). An examination
of the regulations herein under attack, both on their face and as applied,
leads this Court to conclude that the decision concerning door-to-door
delivery at Winslow Crossing was a valid and reasonable exercise of
administrative discretion. See also Rockville Reminder, Inc. v. United
States Postal Service, 480 F.2d 4 (2d Cir. 1973). The determination to
deliver on a door-to-door or ‘cluster box' basis is clearly aimed at
achieving the most efficient use of postal employées.

In the 1975 cas@rover City v. U.S. Postal Servit® a federal district court
reviewed a Postal Service decision not to provide either curbside delivery or door
delivery to residents of a city who, pursuant to city ordinance, moved their curbside
mailboxes to locations behind the sidewalk, about six feet from the curb. The residents
were afforded only general delivery requiring them to collect theirahéhe local post
office. The court rejected the resident’s suit:

Even though the above-cited regulations might allow plaintiffs to be

considered for ‘door delivery’, they are not entitled to such door delivery.

In addition, postal customers who locate or relocate their mail receptacles

in a place not suitable for the authorized form of delivery, are no longer

entitled to such delivery. Thus, residents of Grover City who relocated

their ‘curbside’ boxes so that they were no longer at the curb, were not
entitled to continue to receive that form of delivéty.

Citing Parsons the court concluded that the Postal Service’s internal regulations relating

to delivery were lawful

Although Postal Service regulations authorize different methods of
providing delivery service to different mail users, the choice of method is

89380 F. Supp. at 818 (emphasis added).
49 Grover City v. U.S. Postal Service, 391 F. Su@® @.D. Cal. 1975)
491391 F. Supp. at 986 (emphasis added).
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made administratively strictly on the basis of relevant objective ierget
forth in the regulations described above, and applied nationwide. These
regulations are neither arbitrary nor capricious. Parsons v. United States
Postal Service, 380 F.Supp. 815 (D.N.J. 1974). The Postal Service's
delivery regulations are not unreasonably discriminatory because the
distinctions made by the regulations are reasonably related to the
effectuation of the pertinent objectives of the Postal Reorganization Act,
which are provision of efficient mail delivery services at reasonabls.cost

In the 1977 casBgger v. U.S. Postal Servit® a federal district court reviewed
a Postal Service decision not to provide delivery to unmarried students living in a
university-owned apartment complex in an area called Lambeth Fieldud¢tostidents,
the Postal Service provided only bulk delivery of mail to the university’s admnaitingt
offices, and the university provided delivery to the Lambeth Field apartmenteofopl
a fee. The court accepted that the plaintiffs had raised plausible questions ladstiet w
the Postal Service was following its own regulations but concluded that “thed Post
Service's interpretation of this regulation is controlling since it is not plambneous or
inconsistent with the regulatiof? The students argued that the Postal Service’s
regulations were unreasonably discriminatory in violation of section 403(c) leetteus
regulations provided for delivery to (fjarried students living in structurally similar,
university-owned apartment buildings in the same part of town and to (2) unmarried
students living in structurally similar, university-owned apartment buildmgsother
part of town The Postal Service argued that the distinction in delivery policy based on
marriage status was reasonable because unmarried students changetspaitme
greater frequency than married students and hence incur additional cos&tad saitih
changes of address. The court concluded that even if there is no difference in the
frequency of moving, the distinction in delivery policy would still be reasonablaeibeca
delivery to unmarried students is more costly since more individuals live atrttee s
address. And the court held that the distinction in delivery policy applied in different
parts of town was reasonable because the unmarried students were easiafytinident

some parts of town than others.

492 Egger v. U.S. Postal Service, 436 F.Supp. 138 (W& 1977),
493436 F. Supp. at 143.
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The court concludes that the difference in delivery methods to school-
owned apartment complexes occupied entirely by unmarried students and
those occupied entirely by married students accompanied by their families
is rationally related to the achievement of the Postal Service's statutory
goal of providing economical and efficient mail delivery. The court agrees
with defendants that in postal delivery policy, distinctions and policy
differences must often be based on the general differences between
identifiable groups of mail recipients. While unmarried students residing
at the Lambeth Field complex are easily identified as a group, since the
complex is occupied exclusively by unmarried university students, other
unmarried students living throughout the Charlottesville area are not as
identifiable and are certainly not amenable to delivery in a group because
they do not all live in a specifically defined location such as Lambeth
Field. The court concludes that the discrimination in delivery methods
between unmarried students occupying school-owned housing as a group
and similar students occupying disparate housing units in the area is
rationally related to the achievement of the Postal Service's goal of
economical and efficient mail delivefy’

In the 2004 cas€urrier v. Potter*®®

the Ninth Circuit Court of Appeals reviewed

a Postal Service decision not to provide homeless persons living in Seattle, Wasshingt
either a free post office box service at the main city post office or getednadry service

at a post office near where the plaintiffs lived. The court held first that tha poss do

not give a person a private right of action to enforce Postal Service regsldtience,

the plaintiffs could not claim a right to a post office box or general delivery unded Pos
Service regulations. The court further held that the general deliveryrsigste

“nonpublic forum” for purposes of the First Amendment and thus may be subject to
reasonable restrictions that do not suppress expression merely because affiiziale
oppose the views of the speakers. The court agreed that, as a general proposition, the
Postal Service’s refusal to provide general delivery service at a past odar where the
homeless lived was reasonable in light of the concerns about added costs andl “genera

delivery’s purpose as a temporary means of delivery.”

Here, the Postal Service's decision to offer general delivery service at only
one location is content- and viewpoint-neutral, applying to all customers

494436 F. Supp. at 142.

49 Currier v. Potter, 379 F.3d 716 (9th Cir. 20@#xt. denied sub noneattle Housing and
Resource Effort v. Potter, 545 U.S. 1127 (2005 district court case under appeal was Currier v.
Henderson, 109 F. Supp. 2d 1221 (W. D. Wash. 2008 judgment of the district court was affirmed.
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equally. The Service contends that general delivery mail must be hand-
sorted and requires a transaction with a person at the counter; thus,
offering general delivery service at branch offices would overburden those
offices' personnel. The Postal Service further asserts that the systadh

be cumbersome and inefficient given the number of branch offices and zip
codes at issue. . . . In light of these concerns and general delivery's
purpose as a temporary means of delivery, we conclude that the Service's
confinement of general delivery to a single Seattle location is
reasonablé?®

The court reached a similar conclusion with respect to the Postal Servieceysgbol
providing free post office box “only to those customers who have physical addresses but
are ineligible for carrier service” and not to customers are inelifpblearrier service

because they have no physical address.

The Postal Service's restrictions on the provision of no-fee boxes are
content- and viewpoint-neutral. It points out, moreover, that no-fee boxes
are intended to serve persons in areas with low population density and are
thus unavailable in large cities such as Seattle, where the Postal Service
delivers mail to all physical addresses in the area. It further contends tha
the cost of providing no-fee boxes to all homeless persons would be
substantial. Given these cost concerns and the Service's statutory mandate
to provide efficient, economical service, its decision to provide no-fee
boxes only to those customers who have physical addresses but are
ineligible for carrier service is reasonable. . . . The Service is not
constitutionally obligated to provide no-fee boxes to homeless persons.

Finally the court rejected arguments made under the Equal Protection Gégasse it
found that the Postal Service’s policies constituted “a rational response to the
inefficiencies and increased costs that would result from expanding gdekvaty to
branch offices. . . . [and] the Service's

496379 F.3d at 731. As to the purpose of generaVeelj however, the court noted earlier in its
opinion that “General delivery service is intenginarily to serve as a temporary means of delivery
although homeless persons may use the servicanitdbf.” 379 F.3d at 722. The court also noted ita
decision was based in part of the decision of tha{iff's to make a “facial’ rather than an “aspdied”
complaint: “We note that Currier essentially brirsgfacial challenge to the general delivery regoitat
asserting that the Service's refusal to offer gdra®livery at branch offices violates homelesspes'
First Amendment right to receive maleeFoti v. City of Menlo Park, 146 F.3d 629, 635 (@tin. 1998)
(discussing differences between facial and as-aplhallenges). In rejecting this broad claim, weress
no opinion regarding whether relief might be appiate upon an individual plaintiff's affirmative
demonstration that the regulation as applied tortisvidual circumstances effectively bars him from
receiving mail at the sole general delivery locafi®79 F.3d at 731 n. 9.
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cost-driven decision to offer no-fee boxes only to customers with physical aivess
are denied carrier service is a reasonable attempt to eliminate som#iesspatween

customers who receive carrier delivery and those who dd'f{ot.”

6.4.3 Commission complaint cases relating to delivery

Several complaints filed with the Commission have also be based on allegations
of inadequate delivery service. In some cases, the filing of a complainpi@wihe
Postal Service to offer a delivery service acceptable to the complaihenCommission
dismissed other cases under a rule of procedure that precluded Commission review to
issues relating to “to particular mail users or individual or localized qodesmny services
not on a substantially nationwide basis.” Cases dismissed by the Commission included

the following:

e USPS refused to provide curbside delivery to residents of a trailer park who
installed curbside boxes and requested curbside delivery to replace cluster box
delivery. Docket C84-2.

e Addressee business objected when USPS changed time of delivery to business

from early morning to mid-afternoon. Docket C84-3.

e Bank objected to USPS change in time of delivery of mail to local post office
from 8:30 to 10 a.m. Docket C90-1.

¢ Village objected to USPS decision to assign it a unique zip code, alleging

unconstitutional, fraud, discrimination, etc. Docket C99-3.

e USPS declined request of a town for its zip code to improve mail service due
to insufficient operational benefits even though it grants a separate zip code to

a single business in town. Docket C99-5.

6.4.4 Post office boxes for persons not receiving carrier service

In 1997, in a mail classification case involving rates for special serviees, t

Postal Rate Commission considered a Postal Service proposal to chargeeipiaihts a

497379 F.3d at 733.
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fee for post office boxes even though the Postal Service did not provide carrierydelive
services to these mail recipients, for the most part recipients living witfuarger mile
of a non-city post office. In the end, the Commission opined that such fees were
inequitable and urged the Postal Service to reconsider:
The Commission believes it is equitable to offer one post office box at no
charge to any customer ineligible for carrier delivery. The Postaicger
still has not committed to providing carrier delivery or a free box to
customers within a quarter-mile of noncity delivery offices, but it will
extend this service to everyone else. It estimates that 942,307 boxes will
be offered free of charge as a result of this policy. . . . The Postal Service
is urged to re-evaluate the quarter-mile rule in an expedient manner and
rectify any inequities caused by this rule. This record is devoid of any
reason or justification for why customers should be charged for box
service when that service is their only means of receiving mail. The

Commission endorses the Postal Service's stated goal of offering @ne fre
method of delivery to all customet¥

In the course of a rate case also filed in 1997, the Postal Service decided to
comply with the Commission’s suggestion and provide a free post office box service for

customers ineligible for carrier servit€.

The Commission’s decision leaves unclear whether it considered the Postal
Service legally obliged to provide free post office box service to mail addreksedid
not have a right to free carrier service. The Commission merely encouhagedstal
Service to reconsider its position. Indeed, it is evident that the Commission appraved pos
office box fees for addressees who did not have free carrier service idgmisions. In
light of such considerations, it does not appear that the Commission’s decision is
tantamount to a ruling that Postal Reorganization Act obliges the PostaleStervi

provide free post office box service to persons who are not provided carrier service.

19 PRC Op. MC96-3 (1997), at 62 (emphasis added).
‘9 PRC Op. R97-1 (1998), at 7 5900 (1998).
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6.5 Prices of universal services

6.5.1 Classes, subclasses, and rate categories

In the Postal Reorganization Act of 1970, Congress delegated to the Commission
and the Postal Service the authority to establish classes of mail anaraastH class.
With some exceptions, the procedure envisioned was that changes in classsficat
rates would be proposed by the Postal Service but finally determined by the Gmnmis
In fifteen general rate cases conducted under the Postal Reorganizatidre Act, t
Governors of the Postal Service only once exercised their authority to ovatesdeet
by the Commissiof’® As noted above, the act included policy principles to guide the
Postal Service and Commission in setting classes and rates but permittedahe Pos
Service and Commission substantial discretion in applying them. The only firm
requirement was that the rate for each “each class of mail or typel siemvéce bear the
direct and indirect postal costs attributable to that class or type plus thahpmdrall
other costs of the Postal Service reasonably assignable to such class df'type.”

The Postal Reorganization Act did not define the term “class” nor require
continuation of the mail classification scheme inherited from Congress. iétesd, the
Postal Service and Commission initially continued the traditional division of dioités
postal services into four classes. Only one new class was added, what is ndweexpe
mail, in 1977. The Postal Reorganization Act did, however, limit its otherwise flexible
approach towards rates and classifications by including statutory provisiaspetoiic
categories of mail. These included provisions relating to letters (unifées sealed

against inspection), media mail (uniform rates), library mail (uniform and eeldates),

%10 November 1981, when the Governors rejectedCthmmission’s recommendation in the
R80-1 case for an 18¢ first class stamp and intreda 20¢ stamp and associated rates.

0139 U.S.C. § 3622(b)(3) (2000 & Supp. V).

92 Although the Postal Reorganization Act did notesexplicitly whether the Commission had
jurisdiction over international mail rates, the Guission accepted the Postal Service's assertioit thid
not. The Postal Service’s interpretation of theveas ultimately upheld by the cour&eeAir Courier
Conference of America/International Committee VS IUPostal Service, 959 F. 2d 1213 (3d Cir., 199P2).
the classification of international mail, the Pb&arvice developed a more flexible approach than t
Commission permitted for domestic postal services.
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in-county newspapers (reduced rates), and non-profit mail (reduced®fases noted
above, reduced rates for regular second class (periodicals) and third class
(advertisements) were phased out over eight years. For other statlgdinkd
categories of mail, the Postal Service and the Commission had little choieedyrize

them as distinct categories of mail for ratemaking purposes.

In implementing the act, the Commission gradually adopted the view that only
two types of subdivisions should be permitted below the traditional “class” level:
subclasses and rate categories. A subclass was a category of mail to vasoseull be
set by reference to the statutory ratemaking principles. A ratgocgiteas a category of
mail whose rates would be set by reference to the rates of another classlass
Whether or not a category of mail was a subclass or a rate category could have a
substantial effect on the applicable postage rates.

Between 1971 and 2006, the only occasion that the Commission had to conduct a
comprehensive review of mail classification principles was the MC95€lamacluded
in January 1998> In this case, the Postal Service proposed to revise the mail
classification system to make it more oriented towards priority as tiefbadefining
classes. In the end, however, with the exception of expedited mail, the prinssgscla
were renamed but little changed. They continued to be defined primarily by the content
of the items conveyed. In MC95-1, the Commission rejected proposals by the Postal
Service to create several new “subclasses.” The Commission held thatessuhay be
created only after a showing of differences in mibktanddemandcharacteristics

between two groupings of mail.

A showing of cost and demand differences has been important for
concluding that independent application of all of the § 3622(b) ratemaking
criteria is warranted. . . . The cost characteristics test reflecte#ueto
classify mail for purposes of attributing costs. The market-demand
characteristics test reflects the need to classify mail for purposes of

%3 Under the Postal Reorganization Act, as amendiedntiler was not charged postage for
transmission of mail for the blind and handicappad for mail related to overseas balloting, bus¢he
types of mail did not require special rate categoto administer the statutory scheme.

04 PRC Op. MC95-1 (1996), at 1001 (“the first coetmnsive reclassification proposal the
Postal Service has submitted under the Postal Reafion Act”).
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assigning institutional costs, particularly to take into account “the value of
mail service actually provided each class or type of mail service to both
the sender and the recipient . . . .” 39 U.S.C. § 3622(f72).

If a category of mail did not qualify as a subclass, it was deemed by the
Commission to be a “rate category.” The Commission further required thawithén a
rate category must be set by reference to the rates of the broader clalsslass of
which the rate category was a subdivision. In essence, all products ircategjery are
required to bear the same rate as the more comprehensive class or subetadsrexc
differences reflecting clearly identifiable differences in cli@sts. The idea of a rate
category was originally introduced to describe “workshared mail,” that iswheh is
in some manner prepared by the mailer so that Postal Service did not incur the cost of
work that it would otherwise perform. The Commission considered that the mailer should
receive a discount for such mail and denominated the discounted rate a “rateyc:atégor
In subsequent cases, the Commission extended the idea of rate categoridasinthe pr
rationale was generalized using the more formal economic concept of fafficie
component pricing. “ The rate category concept was applied to all “workshaeel)l”
and the term “workshared” was applied more generally to include all merkent
“downstream” from the entry point of ordinary, single-piece retail mak0O®/, in the
last rate case under the Postal Reorganization Act, the Commission concluded that

efficient component pricing should be the “starting point” for all rate diffeals within

% PRC Op. MC95-1, at 1007 (1996ke alsad. at 1 1009; PRC Op. R2006-1 (2007), at 4033
(“It is essential that subclasses contain ratignalipings of mail with similar cost and demand
characteristics.”) In MC95-1, the Commission regeich determined argument by the Postal Service and
mailers that mail classification divisions shoukd germitted if based on a showing of cost diffeesnc
alone. The Commission held that such an approacidweduce “economic efficiency” and could lead to
“unwarranted discrimination.” PRC Op. MC95-1, 1 3q2996). When some mailers pointed out that
regulators of other sectors recognized classibeadiivisions based on the wholesale or retail stafu
customers, the Commission responded that postifitation presented unique legal issues because
postal classification is controlled by the full ggnof factors set out in former section 3623. Qupan
earlier opinion with approval, the Commission engibed that its approach to mail classification was
longstanding and unique: “The wholesale/retail diomy was rejected by the Commission on both factua
and legal grounds. The Commission found publidtytitandards ‘not . . . particularly instructive i
defining classes of mail.” PRC Op. R80-1, at § 888like utilities, which provide an essentially
homogeneous product for which differences in demmaag be the major defining characteristic, separate
classification of mail triggers all the ratemakicriferia of § 3622(b). This was said to be a legal
consequence “unique to mail classification,” and aiich requires the Commission to look mainlytte t
Act itself for its classification criteria. Id. pairas. 0683-84.” PRC Op. MC95-1, at 1 3039 (1996).

*°PRC Op. R77-1 (1978), at 247-49.
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a subclass, including differences based on shape and weight which have no relation to the

concept of worksharint’

In sum, although the obligations in the Postal Reorganization Act with respect to
pricing were openended, the Commission developed additional criteria in the course of
administering is rulemaking authority. Under the Postal Reorganization Actape for
changing certain classes and rates was limited by statutory provisgqaneng reduced
rates or other special conditions. For other classes and rates, the rgguaatapts of
“subclass” and “rate category” placed additional obligations on the PostateSerth
respect to prices. These obligatory limits affected the pricing of all stoypostal
services but not rates for international mail. Neither the Postal Reorg@amiaat nor the
Commission overtly distinguished between universal postal services and other postal

services.

6.5.2 Uniform rate rule for letters

As noted above, in 1977, Purolator Courier Company, a private express, argued
that the Postal Service’s proposed rates for Express Mail were incohgigtethe
requirement in former section 3623(d), now section 404(c): “The rate for each asgh cl
[for the transmission of letters sealed against inspection] shall be unifughout the
United States, its territories, and possessions.” Purolator’'s argumedttvaisquestions:
whether all letter services must be offered nationwide and whether |etieesenust be
priced so they do not vary with distance.

In response to the second contention, the Commission provided its most extensive
analysis of the uniform rate rule for letters. The Commission first quoted €xsmgan
Udall to show that available legislative history suggests that Congresséat to
distinguish between the uniform rate rule for letters found in former section 3623(d) and

7 PRC Op. R2006-1 (2007), at 1 4029, 4038. The Qssiom declares, “the Commission now
believes, and with good evidence, that the nesteating position should equal the per-piece cbatidn
because this promotes productive efficiency. [12303. . Although the Act provides pricing factaand
policies, it does not prescribe a rate setting omaatogy. That is left to the judgment of the Conwsios. . .

. The Commission finds in this case that ECP igumd starting point from which to make adjustmeats
satisfy the pricing factors and policies of the A§t4036].".
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the uniform rate rule for books and similar materials found in section>36B88m this

history, the Commission concluded

It is clear from this explanation that § 3683(a) cannot be taken as showing
that the uniformity requirement in 8 3623(d) proscribes zoned rates, at
least for parcels and other heavy pieces. Section 3683(a) does indeed
prohibit the zoning of rates for books and other similar materials, but it
does this in so many words—not by means of the general term “uniform.”
... [A]ccordingly, we cannot agree with Purolator that the use of the same
term in § 3623(d) imports a prohibition of zoning. . . .

[T]he historical continuity (since 1863) of unzoned letter rates is thus
not dispositive on the meaning of “uniform.” We acknowledge its
potential relevance to the question—not presented here—whether ordinary
first-class letters should continue to pay a rate not variable with distance. .
. . Here, however, we are dealing with a class which does not furnish the
essential “backbone” of letter communication with which, in our view,
Congress has long been concerned. Indeed, Express Malil is not restricted
to letters. Anything mailable within the weight and size maxima, may be
sent by Express Mail. Since, as Purolator points out, it is currently the
class offering the most expeditious handling and transportation, it must be
held open for letters; if it were not, we would be faced with a violation of
§ 3623(d). But the fact that letters may be sent by Express Mail does not
persuade us that the traditional policy of maintaining an unzoned rate for
regular first-class letters requires unzoned Express Mail ratesliz8w

Thus, the Commission concluded that the word “uniform” in section 3623(d)—
“The rate for each such class shallumformthroughout the United States, its territories,
and possessions”—doast mandate a postage rate for letters that is the same for all
distances. The Commission’s conclusion applied to rates for carriage & \idte
express mail. The Commission left open the possibility that it might inteh@etord

“uniform” differently if applied to first class letter services.

In three subsequent Commission proceedings in the 1990s, Niagara Telephone
Company urged adoption of a new classification and reduced rate for locdbfsst c

letters>*° The justification for such a classification was straightforward: l@tgers were

"% PRC Op. R77-1 (1978), at 417-18. The CommissianegiMr. Udall's remarks after the
House-Senate conference on Postal ReorganizatibafA®70.

*9PRC Op. R77-1 (1978), at 417-18.

*19PRC Op. R90-1 (1991), at 1 5205-07; PRC Op. R@34), at 11 5070-77; PRC Op. MC95-
1 (1996), at 1 5085-91.
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less costly to handle because they required less sorting and transportatiocdhan |
distance letters. In its review of Niagara Telephone’s third attempake the case for
local first class mail, the Commission praised the proposal as “wortleyiotis
consideration” and commended Niagara Telephone for “broadening the range aéapotent
improvements and innovations in First-Class Maif. The Commission considered
briefly but seemingly dismissed the potential objection that the uniform ratéorul
letters precluded a local first class letter rate:

First-Class Mail is the original “class][] . . . for the transmission oéigtt

sealed against inspection,” and as such it is subject to the requirement that,

“[t]he rate for each such class shall be uniform throughout the United

States, its territories, and possessions.” 39 U.S.C. § 3623(d). This

restriction does not obviously preclude adoption of a separate

classification category with a reduced rate for “local only” mail, but it

would appear to mandate that such a classification and rate be made
available on identical terms throughout the nation's postal system.

Nonetheless, the Commission rejected the Niagara Telephone proposal because the
record in the case did not provide sufficient information on the costs and volumes of local

mail to allow the Commission to recommend appropriate rates.

6.6 Quality of universal services

Although several provisions in Title 39 require the Postal Service to maintain
“adequate and efficient postal services” (88 403(a), 3661(a)), or words to sffelety
the only specific pre-PAEA obligation relating to quality of service wasse8661(b),

*1PRC Op. MC95-1 (1996), at { 5087.

*12PRC Op. MC95-1 (1996), at { 5088 (emphasis addésl)her Niagara Telephone nor the
Postal Service, which opposed proposal, commentadeouniform letter rate rule in their briefs. 1893,
the D.C. Circuit Court of Appeals reviewed the Coission’s decision in the R90-1 case and, inter, alia
upheld the Commission's rejection of Niagara Tedeyets first local mail proposal. In so doing, hoegv
the court explicitly declined to consider the uniforate rule for letters: “We note that 39 U.S.GQ&23(d)
requires that ‘classes of mail for the transmissibletters sealed against inspection' have athates
‘uniform throughout the United States, its teriigst and possessionshie Commission did not list this
among its reasons for rejecting Niagara's propo3dlus, although the USPS alluded to the argunmeits i
brief, we do not address it hefeMail Order Association of America v. United StatPostal Service, 2
F.3d 408, 438 (D.C. Cir. 1993) (emphasis added).

*I3PRC Op. MC95-1 (1996), at {1 5089-90.
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which required the Postal Service to seek an advisory opinion from the Commission
before making large scale changes in service:
(b) When the Postal Service determines that there should be a change
in the nature of postal services which will generally affect service on a
nationwide or substantially nationwide basis, it shall submit a proposal,
within a reasonable time prior to the effective date of such proposal, to the

Postal Regulatory Commission requesting an advisory opinion on the
change.

In the 1975 casBuchanan v. United States Postal Servibe Fifth Circuit Court
of Appeals reviewed a district’s decision to grant preliminary injunctionssigidie
Postal Service’s introduction of certain service changes before the Coomussld
render an advisory opinion under section 3661. The service changes were: (1) a plan to
consolidate and eliminate district offices throughout the United Statesré@jila
analysis program that was alleged to be a program that decided upon relocagtan of r

facilities; and (3) introduction of a national bulk mail system

program. Since the case was presented as an appeal of a preliminary injunctioattthe
of appeals considered only whether the evidence before the district couetimpl
likelihood that a section 3661(b) review was required.

The appellate court vacated the district court’s injunction with respect tiosihe
service change (finding there was evidence that a consolidation oftdigtoiald affect
service) but allowed the injunction with respect to the other service chamgss.
opinion, the court emphasized the limited scope of the Postal Service’s obligatiek to se

an advisory opinion as follows:

The language of 3661 indicates the limited scope of application. All
changes within the Service will probably affect postal service to some
extent. . . . The language of the statute, however, indicates that three
factors must coexist before 3661 applies. First, there must be a ‘change.’
This implies that a quantitative determination is necessary. There must be
some meaningful impact on service. Minor alterations which have a
minimal effect on the general class of postal users do not fall within 3661.
Second, the change must be ‘in the nature of postal services. This involves
a qualitative examination of the manner in which postal services available
to the user will be altered. Third, the change must affect service ‘on a
nationwide or substantially nationwide basis.’A broad geographical area
must be involved. These three factors combine to demonstrate that
Congress intended the safeguards of 3661 to apply only when changes of
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significance were contemplatél.
And the court noted, “Opinions of the Rate Commission are, as the statute states,
advisory only. The Postal Service is not required to follow thénBuchanaris the only
case in which the courts have required the Postal Service to seek an advisory opini

under section 366X°

After the hearings before the Commission followBwghananthe Postal Service
has applied to the Commission for an advisory opinion under 3661(b) on only three
occasions, once voluntarily (in the view of the Postal Serviéd).one case, involving
the Postal Service’s reduction in the number of public collection boxes, the Coommissi

held that Postal Service unlawfully failed to seek an advisory opihfon.

6.7 Protection of the rights of users of universal s&ces

Section 3662 of Title 39, introduced by the Postal Reorganization Act, provided
for a procedure for individuals to seek administrative enforcement of univergakser
obligations. Interested persons may complain that the Postal Service is mgirigha
rates which do not conform to the policies set out in this title” or that “they are not

receiving postal service in accordance with the policies of this title.”

On January 12, 1971, about two months after it was established, the Postal Rate

Commission promulgated rules of practice which narrowed the scope for individual

4 Buchanan v. United States Postal Service, 508d 259, 262-63 (5th Cir. 1975) (emphasis
added).

515508 F.2d at 262.

*1® Requests for application of section 3661(b) haaenbdenied in Wilson v. U.S. Postal Service,
441 F.Supp. 803 (C.D. Cal. 1977) (transfer of maedlcessing functions affecting only western regfn
Los Angeles County); Martin v. Sloan, 432 F. Sui6 (W.D. N.C. 1977) (consolidation of two rural
postal routes); National Ass'n for Advancement ofo@ed People (Atlanta Local) v. U.S. Postal Searyic
398 F. Supp. 562 (N.D. Ga. 1975) (decision to muogtal operations to a new mail processing facility
serving the same area).

1" Docket N86-1 (change in the collect-on-delivergvam); Docket N89-1 (changes in first class
delivery standards); N2006-1 (plan to improve thadlprocessing and transportation networks). Thetdo
Service took the position that it was not obligedé¢ek an advisory opinion in N2006-1; the Comruaissi
did not rule on whether the consultation was olttigaor not.

*8 Docket C2001-1, “Commission Report: Complaint em&ay and Holiday Collections”
(2002).
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complaints arising from universal service obligatiolisRule 82 announced that the
Commission would decline to entertain complaints about individual, localized, or

temporary service issues unless they were “on a substantially nationwiglé bas

Interested parties who believe the Postal Service is charging ratds whic

do not conform to the policies set out in the Act, or who believe that they
are not receiving postal service in accordance with the policies of such
title, may file and serve a written complaint with the Commission in the
form and manner required by 88 3001.9 to 3001.12. The Commission shall
entertain only those complaints which clearly raise an issue concerning
whether or not rates or services contravene the policies of the Act; thus,
complaints raising a question as to whether the Postal Service has properly
applied its existing rates and fees or mail classification schedule to a
particular mail user or with regard to an individual, localized, or

temporary service issue not on a substantially nationwide basis shall
generally not be considered as properly raising a matter of policy to be
considered by the Commission. The Commission shall, in the exercise of
its discretion, decline to entertain a complaint during the period the
complainant is continuing to pursue the general subject matter of the
complaint before an Administrative Law Judge or the judicial officer of

the Postal Service.

In this manner, individual users were largely limited to complaints that thal Basvice
had failed to follow the requirements of section 403(c), prohibiting unjust or
unreasonable discrimination, or section 3661(b), requiring the Postal Service to seek
advisory opinion from the Commission on changes in service on a “substantially

nationwide basis.”

Whether or not an individual may sue the Postal Service in court for failure to
provide a universal service is unclear. No statutory provision explicitly graditsduals
a “private right of action.” At least one federal district court has concludgdhat “the
Postal Reorganization Act does not create a private right of action forcaiegace
inadequacies™° On the other hand, in a number of other cases, however, courts have
entertained individual complaints about an alleged Postal Service failure to provide

1936 Fed. Reg. 396 (Jan. 12, 1971).
*® Tedesco v. U.S. Postal Service, 553 F. Supp. 13817, (W.D. Pa. 1983).
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universal servicé®! In all of these cases, however, the courts deferred to the authority of

the Postal Service to manage postal operations.

6.8 Summary

A review of the interpretation and administration of legal provisions relating to
universal service since 1971 has suggests that the Postal Service has not been obliged by
law, to any significant degree, to extend service or a product to an unserved area, to
locate a post office or collection box in a particular place, to provide deliverygifispe
manner, to change the quality of a given service, or to redress a userdsrifaps
universal service. The only service element where USO requirements do éiave se
have a practical effect is price. Statutory requirements for rates hawvatiained

because they have been enforced by the Commission in each rate case.

21 SeeCurrier v. Potter, 379 F.3d 716 (9th Cir. 2004xtcdenied sub nom. Seattle Housing and
Resource Effort v. Potter, 545 U.S. 1127 (2005gdty. U.S. Postal Service, 436 F. Supp. 138 (WaD.
1977); Grover City v. U.S. Postal Service, 391 ipjs 982 (C.D. Cal. 1975); Parsons v. United States
Postal Service, 380 F. Supp. 815 (D. N.J. 1974).
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7 Postal Accountability and Enhancement Act, 2006

The Postal Accountability and Enhancement Act (PAEA) of 2808as the first major
revision of the nation’s postal laws since the Postal Reorganization Act of 1978. It wa
also the first postal act to be developed in an environment in which theuwerrassal
serviceanduniversal service obligatiowere accepted as part of the vocabulary of postal
policy. Although the PAEA did not define the concept of a universal service obligation,
its development sheds light on what legislators presumed the universal servicgoobliga

to be and how they intended to affect it.

7.1 Introduction of the term universal service

Since the ternuniversal servicénas not traditionally been used in American
postal laws, a brief review of its introduction into postal policy appears apdsoprhe
phraseuniversal servicavas apparently coined in early in the twentieth century by the
American Telephone and Telegraph Company (AT&T) as part of a publionsla

campaign. In a 1995 study for the Commission, historian Richard Kielbowicz explaine

The phrase universal service originated in connection with telephony and
in that context has prompted the greatest scrutiny by scholars and
policymakers. Historians agree that AT&T President Theodore N. Vall
popularized and perhaps coined the phrase in 1907. . ..

... AT&T invoked the term universal service in 1907 as part of its
campaign—-"the first, most persistent, and most celebrated of the large-
scale institutional advertising campaigns of the early twentieth cértury
to bring order to a fragmented and competitive telephone industry. The
campaign’s slogan, "One Policy, One System, Universal Service,"
anchored AT&T ads, speeches and reports intended to persuade
Americans that telephony functioned best under unified control. In this
context, universal service conveyed three messages for AT&T. In this
context, universal service conveyed three messages for AT&T. First, it
reminded policymakers and potential customers that its long-distance lines
formed the backbone of a nationwide system. Second, acknowledging the
thousands of independent (i.e., non-Bell) companies, it suggested that the
public was best served when all systems were coordinated by one party—
AT&T. Third, the phrase universal service conveyed a sense that the

%22 postal Accountability and Enhancement Act (PAER)blic Law 109-435, 120 Stat. 3198
(2006).
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company worked in the public interest, not just for stockholders, an
important consideration at the time when Congress regularly heard
proposals to “postalize” the nation’s telephone systém.

Although Kielbowicz reports some question about what the phrase meant in 1907 and the
degree of public spiritedness underlying the AT&T public relations campaigg,itheo
doubt the AT&T’s purpose was to persuade the government and the public of the
desirability of allowing it to continue to dominate the U.S. telephone industryitafter

original patents expired.

In the late 1980s and early 1990sijversal servicavas incorporated into acts
modernizing the regulations of telecommunications in both the United States and the
European Union. In 1992, the European Commission published a plan for modernizing
European postal laws. The "Postal Green Paper" introduced the concept of "universal
service obligation" to European postal policy as well.

In the United States, postal reform began with series of investigativadebsi
the House Subcommittee on the Postal Service in 1995. At about the same time, the
Postal Service began to highlight the concept of universal service in its gatgiments.
Prior to 1996, there were almost no references to "universal service" or a Sahiver
service obligation" in the Postmaster General's annual reports to Cotigfeaghaps the
most substantive reference to “universal service” prior to 1996 was the Board of

Governors’s summary conclusion in 1973:

523 Kielbowicz, “Universal Postal Service,” at 6.

%4 |n the twenty-five annual reports prepared byRostmaster General between 1971 and 1995,
term “universal service” or its equivalent seembawe been used on only four occasions. Threeeskth
references were in broadly stated transmittaldefiem the Postmaster General to the Board of Gure
and the Congress. The most recent, in 1994, wasBeter General Marvin Runyon’s statement that “We
are dedicated to ‘universal service at a uniforrogdr—the words that chartered this great orgaionat
220 years ago.” 1998ostmaster General Ann. Rept.This must be considered a rhetorical flourisiees
Congress plainly never imagined anything approaghumiversal service at a uniform price” in thedlat
eighteenth century. The Postmaster General’s tritadtetters also mentioned “universal service"li988
and 1984. See 1988stmaster General Ann. Rept("this great public enterprise for consisteatiable,
affordable and universal mail services to meengeaf communication and distribution needs") a@841
Postmaster General Ann. ReBt("the primary purpose of the U.S. Postal Servizgrovide the best
possible universal mail"). In addition, in the 19%8hual report , the caption of photo showing tbstal
mule train serving the bottom of the Grand Canyotes that the Postal Service provides “universalice
at a uniform prices.” 199Bostmaster General Ann. Rep8 (the photos show the mule train providing
postal service in the Grand Canyon).
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We have concluded that the basic protections of the Private Express
Statutes must be retained if this country is to continue to have effective
universal mail service reaching into every community and serving all parts
of the natior??

After 1996, the annual reports of the Postal Service has employed the term
universal service” liberally. The 1996 annual report alone refers to “universates’
eight times and includes a quotation from a speech by President Bill Clintoiomant
universal service. The 1996 annual report is also the first to refer to univevsee sera
legal obligation or “mandate”: “our mandate to provide universal mail serviggfarm
postage rates>*® The report includes a definition of the “universal service” in its

glossary:

Universal service: The Postal Service’s mandate and commitment to the
nation to provide mail delivery service at uniform and reasonable rates to
everyone, everywhere, six days a wegk.

Since 1996, each annual report of Postmaster General has liberallydrédeuaiversal
service” and the Postal Service’s “mandate” or “legal mandate” to prawvigersal
service in the same or similar terms (on average six to eight times pej esb

included the definition of “universal service” introduced in the 1996 report. In its 2002

Transformation Plan, the Postal Service usegersal servicenore than 70 time¥®

The Postal Service has thus effectively popularized the panasersal service
and the notion of a universal service “mandate” or "obligation" in order to summatrize it
vision of what is or should be national policy towards its activitigsversal service
may be accepted as a convenient shorthand expression for the longstanding gavernme
policy of promoting widespread availability of postal services for the godteatfdtion.
The broad applicability of such a shorthand expression should not, however, obscure the

dynamic nature of the underlying policy, which has changed and matured in funalament

% postal Service, Board of Governdrestrictions on the Private Carriage of MailSee alsad.
at 6 (“But abandonment of this policy [of postdf-sifficiency] would impose an unjustifiable burdef
costs on the tax-paying public and might lead &dfosion of universal postal service.”)

5% 1996Postmaster General Ann. Rept.
%27 1996Postmaster General Ann. Rep6.

28 This excludes references in appendices.
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respects with the changing needs of society and availability of diffeoenmunication

technologies.
7.2 Legislative history of the PAEA

7.2.1 Development of postal reform in the House, 1995-2002

The origin of the Postal Accountability and Enhancement Act lies in the work of
the 104th Congress. In early 1995, the House Subcommittee on the Postal Service, led by
a new chairman, Congressman John McHugh, a Republican from New York, conducted a
series of oversight hearings on the state of the Postal Service. On F&@udue first
day of hearings, the opening witness was Postmaster General Marvin Runyon. The

Postmaster General called for reform legislation to address three ssajes:i
There are three areas we need to focus on. First, we need to free our
employees from burdensome rules and bureaucratic red tape and focus
their efforts on serving our customers’ mailing needs; second, we need to
free the price setting process so we can respond to the market, and keep

costs down; and, third, we need to free our products from bureaucratic
restrictions and make them more modern and customer ori&fited.

These hearings persuaded Chairman McHugh of the need to modernize the postal
laws. He accepted the Postal Service’s argument that it needed gosameercial
flexibility to respond to the threat of private carriers and electronimaliges. At the
same time, McHugh believed that the Postal Service should compete on equal terms
when facing private companies. He was also sensitive to concerns that th&ewsta
might take advantage of its economic power in markets where its products teenl li
no competition. And, as representative of a rural district, McHugh was alsoateterto

ensure continuation of postal service throughout in the United States.

Based on such premises, Chairman McHugh introduced a first draft of a plan for
postal reform, H.R. 3717, on June 25, 1996. For five years, from the middle of the 104th

% General Oversight of the U.S. Postal Service: Hegsibefore the Subcommittee on the Postal
Service of the House Committee on Government Refodn®versight104th Cong, 1st Sess. (1997) at 6-7
(seven hearings held February to June 1995).
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Congress to the end of the 106th Congress, the Subcommittee refined the postal reform

bill, but it languished without Congressional actidh.

Early in the 107th Congress, in May 2001, the General Accounting Office (GAO)
placed the Postal Service on a list of “high risk” federal agencies becatmacefns that
the Postal Service was not responding to changing commercial conditioesdagh to
ensure long term financial viability. Both the House and Senate held hearings on the
financial outlook of the Postal Servit€.The leadership of the Senate on Governmental
Affairs requested the Postal Service prepare a plan for transforsgffignto a more
modern, financially viable organization. In April 2002, the Postal Service issued its
Transformation Planin May 2002, the Senate Subcommittee, chaired by Senator Daniel

Akaka of Hawaii, held further hearings on the GAO report and Postal ServicEplan.

Although these hearings and the Postal Servibegiasformation Plardid not
lead directly to legislation, they provided momentum. In the House of Represesniati
early 2001, Democratic members of the Committee on Government Reform, led by
ranking Democratic member Congressman Henry Waxman of Los Angeles, yathe
Chairman McHugh to develop a bipartisan postal reform bill. The result was H.R. 4970.
Among other things, H.R. 4970 introduced the concept that the Postal Rate Commission
should develop a “modern system of rate regulation.” Nonetheless, for politicatseas

apparently unrelated to postal issues, in June 2002, the full committee rejectd®@ IR

3 |n the 105th Congress, beginning in January 1P9R, 3717 was reintroduced as H.R. 22. In
September 1998, the House Subcommittee on thelBSestace approved a substantially revised version
H.R. 22, but the 105th Congress adjourned befédadaup the bill. In January 1999, at the starthaf
106th Congress, Mr. McHugh reintroduced the pastarm bill, again numbered H.R. 22, and convened a
final round of hearings. The postal reform bill viaaeadly but not universally supported. Despite the
traditionally bipartisan nature of postal legistatj however, Democratic members opposed actiohen t
bill due to political considerations unrelated tte merits. The 106th Congress expired without aaiio
postal reform.

*31The U.S. Postal Service's Uncertain Financial OwitloParts | and Il: Hearings Before the
House Comm. on Government Refoti7th Cong., 1st Sess., Ser. No. 107-10 (20@8r{ings held on
April 4 and May 14, 2001)The Financial Outlook of the U.S. Postal Serviceaking Before the Senate
Committee on Governmental Affgitd7th Cong., 1st Sess., Ser. No. 107-70 (heaetdjon May 15,
2001).

*32The Postal Service in the 21st Century: the USR®sformation Plan: Hearing Before the
International Security, Proliferation and FederadiSices Subcomm. of the Senate Comm. on
Governmental Affairsl07th Cong., 2d Sess., Ser. No. 107-551 (20@ri{ing held May 13, 2002).
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by a vote of 20 to 6 even though a majority of members likely favored the bill on the

merits.

7.2.2 President’'s Commission on the U.S. Postal Service, 2003

To break the political deadlock, in December 2002, President George W. Bush
appointed a special commission of nine leading citizens to recommend a course of action.
The President’s Commission, the fourth major panel of prominent citizens to study
national postal policy since World War Il, was led by co-chairs, James A.ojo(as
merchant banker and former chairman of Fannie Mae) and Harry J. Pearcedohafi a
leading electronics manufacturer). They were joined by four other mermber finance
and industry and leaders from academia, the labor movement, and pdlifibs.
commission’s charter was very broad (“the role of the Postal Service in thecpisy
and beyond”), but its allocated time was highly compressed, seven and a half months.

On July 31, 2003, the President’'s Commission endorsed a vision of the Postal

Service characterized by the following key elements:

e The Postal Service should remain a public institution in the executive branch
of the Federal government with a unique charter to operate as a self-sustaining
commercial enterprise. “Privatization of a commercial entity the af the
Postal Service could seriously disrupt both mail service and the private postal

marketplace.”

e Postal monopoly should be clarified and narrowed over tifine Postal
Regulatory Commission should “periodically review the scope of the
monopoly with an eye toward narrowing it over time, so long as a greater
reliance on a thriving private postal marketplace can occur without sayific

universal, affordable access to essential postal services.”

3 The seven members of the commission were: Dion@lites (president of an engineering
company); Don V. Cogman (chairman of a private gtweent firm); Carolyn L. Gallagher (former
executive from manufacturing industry); Joseph Right (president of a satellite broadcast company);
Richard C. Levin (economist, university presidehtprman Seabrook (president of a union of law
enforcement officers); and Robert S. Walker (pubffairs consultant, former congressman).
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e The Postal Service should focus on its core value: universal mail sefviee
report endorsed the basic features of current universal mail service for now but
cautioned that a rapidly changing mail environment required flexibility over
longer run. The report proposed “authorizing the independent Postal
Regulatory Board to periodically review the universal service obligation as the

nation’s reliance on its mail system continues to evolve.”

e The Postal Service should be guided by best business leaders, préBintkes
the Postal Service and its customers would benefit greatly from the creation of
a strong, independent, and experienced Board of Directors of a stature that
truly reflects the size and significance of the Postal Service’s vibrk.Board
would apply the best practices of the business world and would attract
members with the talent and skills necessary to transform the PostakServic

into a world-class service business.”

e The Postal Service requires broader, constructive oversiBather than a
sole focus on rate-setting and mail classifications, the [proposed] Postal
Regulatory Board would be tasked with broad public-policy oversight.” The
President’'s Commission endorsed price caps as preferable to lengthy a prior

regulatory review.

e The nation should overhaul its 1950s era postal netwditkrough the
strategic deployment of new technologies, partnerships with the private sect
and appropriate cost-reduction strategies, the Postal Service has significa
opportunities to grow smaller and stronger.” The report encouraged the Postal
Service to rely more on the private sector through contracting and
worksharing. The report also encouraged Congress to the Postal Service

greater flexibility to close “low-activity” post offices.

e The Postal Service should encourage a culture of excellence in the postal
workforce The report endorsed reductions in the size of workforce through
attrition, steps to improve relations between management and employees,
including benefits as well as wages in collective-bargaining, and aopay-f

performance program. In addition, the report proposed “authorizing the Postal
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Regulatory Board to develop a fair and impartial mechanism for ensurihg tota
compensation is comparable to the private sector, but does not exceed that

generous standard.”

¢ Information technology can deliver the future of mail tod8y placing a
unique barcode on every piece of mail and investing in technologies
throughout the postal network that can put that information to use . . . , the
Postal Service can begin building a truly digital network that links postal
facilities, vehicles, partners and employees not only to each other, but also via

the Internet to customers and to the mail itself.”

e The Postal Service customer experience should advance signifiddrly
report recommended “expanding and accelerating efforts already undsrway
the Postal Service to bring a wider array of services to customers in convenient
locations throughout their community—from grocery stores, to pharmacies, to
cash machines, and even into homes and businesses via a more robust and user

friendly Postal Service websité*

In this manner, the President’'s Commission supported the concepts of universal service
and a universal service obligation. Although the President's Commission supported most
of the reforms being developed by Congress, its overall perspective was more

fundamental and longer term.

7.2.3 Senate Committee Report, 2004

In the 108th Congress, a new factor entered the political equation. In April 2003,
Congress had enacted a small measure, the Postal Civil Service Rdtiggstem
Funding Reform Act of 2003, to correct a statutory provision that would have
erroneously required the Postal Service to pay more than necessary into a pebesmon sy

(“CSRS”) for postal employe€d® The CSRS reform act suspended excess pension

*3 president’s Commission on the United States P8stalice Embracing the Futurat ix-xviii
(2003). The summary in the text closely follows &xecutive summary of the report.

%3 postal Civil Service Retirement System FundingoRefAct of 2003, Pub. L. No. 108-18, 117
Stat. 624.
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payments through 2005 but thereafter required the Postal Service to make thesgpaym
into an escrow fund until Congress decided what to do with the money. In addition, the
act required the Postal Service to pay for pensions earned by postal employdexi
served in the U.S. military. Military pension obligations amounted to about $27 billion to
be paid over the course of a decade or more. In short, the CSRS reform act required
mailers to pay annually several billion dollars in increased postage ratesibggn

2006. Malilers, the Postal Service, and most members of Congress felt thatdie esc
fund requirement should be repealed and the cost of military pensions returned to the

U.S. Treasury. The Bush Administration, facing a large budget deficityppased.

In June 2003, Senator Thomas Carper of Delaware introduced a modified version
of the House postal reform in the Senate as S. 1285. Carper’s bill introduced the idea of
that the Commission should establish modern service standards for the Postal Se
also proposed creation of a special commission on network modernization to recommend

steps to close and consolidate postal processing facifities.

In early 2004, energized by the report of the President’s Commission and
concerns about the unnecessary rate increases, Congress returned tofqosta! e
May 2004, John McHugh, Tom Davis of Virginia (Republican, new chairman of the full
committee), Henry Waxman, and several co-sponsors introduced H.R. 4341, a bitl simila

to H.R. 4970 in the previous congress but now named the “Postal Accountability and

3¢5, 1285, 108th Cong., 1st Sess. (Jun. 18, 2008)Chiper explained that his bill, “requires the
Postal Regulatory Commission to set strong sewstizedards for the Postal Service's Market Dominant
products, a category made up mostly of those pitsdlike First Class Mail, that are part of the tabs
monopoly. The Postal Service currently sets its senvice standards, which allows them to pursuertsff
like the elimination of Saturday delivery, a proglb#oated two years ago. The new standards stiey
Commission will aim to improve service and will bged by the Postal Service to establish performance
goals and to rationalize their physical infrastanet Once the standards are established, the FSestate
will recommend a list of facilities that can be s#al or consolidated without hindering their abitidymeet
the standards.” 149 Cong. Rec. S8136-53 (Jun.(@3)2

%37 Answering the Administration's Call for Postal Refe—Parts I, II, and Ill: Hearings Before
the House Special Panel on Postal Reform and Oytersif the Comm. on Government Refol@8th
Cong., 2d Sess. (2004) (hearings held January®®} and February 5 and 11, 2004). The Special Panel
was chaired by Mr. McHugh.
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Enhancement Act.” The House Committee on Government Reform immediateledepor
this bill to the full Housg*®

The Senate Committee on Government Affairs, led by Chairman Susan Collins of
Maine and Senator Carper, also began to address postal Pétdmate May 2004, the
Senate Committee reported a postal reform bill, S. 2468. The Senate bill was
substantially based on the House bill, H.R. 4341, and Mr. Carper’s bill, S. 1285. The
committee’s report, Senate Report 108-381 is last Senate committee repbeton w
became the PAEA. The committee endorsed Mr. Carper’s proposal for the Sommi
to adopt modern service standards. The committee reports discussed modern service

standards and the universal service obligation as follows:

The bill also requires the Postal Regulatory Commission to establish
by regulation a set of modern service standards for the Postal Service’s
market-dominant products. These regulations, and the revised regulations
the Regulatory Commission would be authorized to issue from time to
time, would in effect serve as the Regulatory Commission’s interpretation
of universal service as defined in sections 101(a), 101(b) and 403 of title
39 of the United States Code.

The Committee believes that sections 101(a), 101(b) and 403 of title
39 fully define the universal service obligation. Section 101(a) states that
the Postal Service shall “bind the Nation together through the mail” and
serve “all patrons” in “all communities.” Section 101(b) elaborates on
these requirements, stating that “effective and regular postal setvices’
shall be provided to “rural areas, communities, and small towns where
post offices are not self-sustaining.” Section 403 further elaborates on the
requirements of Section 101(a), stating generally that the Postal Service
“shall serve as nearly as practicable the entire population of the United
States” and “establish and maintain postal facilities of such charater

%38 Several sections of H.R. 4970 was subsequentyresf to the Committee on the Judiciary.
The Judiciary Committee favorably reported H.R.@8Ythe full House after striking a section which
would have allowed the Postal Service to claim bapicy protection for competitive products and migki
other minor amendmentSee generallffostal Accountability and Enhancement,A¢t Rpt. No. 108-672,
Part 1 (Sept. 8, 2004) (Committee on GovernmenbiR&fand Part 2 (Sep. 29, 2004) (Committee on the
Judiciary).

39 Hearings on the report of the President’'s Commissiere held in March 200Rostal
Reform: Sustaining the Nine Million Jobs in the @®illlion Mailing Industry: Hearings Before the Sga
Comm. on Governmental Affairs08th Cong., 2d Sess. (2004) (hearings on Mayd9l4, 2004). On
March 23, 2004, the Senate committee joined thesel@ommittee in a rare joint session at which
Secretary of Treasury John Snow testified in suppiopostal reformThe Postal Service in Crisis: a Joint
Senate House Hearing on Principles for MeaningfefidRn 108th Cong., 2d Sess. (2004) (hearing on
Mar. 23, 2004).
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in such locations, that postal patrons throughout the Nation will, consistent
with reasonable economies of postal operations, have ready access to
essential postal services.” Section 403 states further that the Postal
Service shall not “make any undue or unreasonable discrimination among
users of the mails, nor shall it grant any undue or unreasonable preferences
to any such user.

The Committee’s main intent in giving the Regulatory Commission
the authority to interpret universal service through regulation is to ensure
that the service the Postal Service provides its customers is consistent wit
the statutory definition of universal service. The service standards
established by the Regulatory Commission, however, should be
reasonable. They should not force the Postal Service to charge higher rates
or make dramatic changes to its retail and mail processing networks in
order to meet them. In establishing and revising such standards, the
Regulatory Commission should take into account the level of service the
Postal Service provides now and how successfully that service has met the
needs of its customers. The Regulatory Commission should also take into
account the fact that many Americans now use other forms of
communication, such as e-mail, electronic bill pay, and fax machines, to
conduct business and keep in touch with friends and family. Over the
years, the service standards established by the Regulatory Commission
should reflect the fact that more and more Americans are likely to turn to
these, and other, electronic forms of communication. They should also
reflect the cost to the Postal Service of providing universal service as the
number of addresses they must serve grows at the same time that mail
volume is declining.

The other major goal in giving the Regulatory Commission the
authority to interpret universal service through regulation is to preserve,
and where possible enhance, the value of the various market-dominant
products offered by the Postal Service. The Committee believes this is
especially important at a time when poor mail volume is having a major
impact on postal finances and there may be some temptation to erode
service quality in an effort to cut costs. On April 3, 2001 the Postal
Service’s Board of Governors requested a study from postal management
of the cost savings associated with eliminating the Saturday delivery of
mail. While the Committee is strongly supportive of any effort on the part
of the Postal Service to cut costs, we believe postal management should do
all it possibly can to find efficiencies before using cuts in service to find
savings. We were pleased, then, when the Board of Governors announced
in July 2001 that they would maintain six-day delivery. Making the
Regulatory Commission the body responsible for determining the
appropriate minimum delivery speed and frequency for market-dominant
products as mail volume and the Postal Service’s financial condition
change will ensure that postal customers receive an appropriate level of
service for the rates they pay. It also ensures that those parts of thg countr
with post offices and delivery routes that are not profitable continue to
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receive a level of service consistent with the definition of universal gervic
contained in sections 101(a), 101(b) and 403 of title 39, even when mail
volume and revenues are poor.

The service standards established by the Regulatory Commission
should also serve as a benchmark for measuring the Postal Service’s
performance. The Postal Service should strive to exceed the standards set
by the Regulatory Commission, but the Regulatory Commission should
regularly measure the Postal Service’s performance to ensure that these
standards are met. The Regulatory Commission is required to inform
Congress in the annual reports required of them under section 204 of the
bill whenever the Postal Service has failed to meet any existing service
standards. The Committee expects the Postal Service to provide the
Regulatory Commission with the data the Regulatory Commission
believes necessary to determine whether or not service standards are being
met. We also expect the Regulatory Commission to make use of the new
information gathering authority made available to them in the bill to
collect this data should the Postal Service be unwilling to provide it.

There is some concern that the authority given the Regulatory
Commission to establish service standards would allow that body to
micromanage the Postal Service and involve itself in product design. This
is not the Committee’s intent. One of the overarching goals of S. 2468 is
to give the Postal Service the flexibility necessary to act more like a
private business. The bill, in section 203, gives the Postal Service
streamlined authority to introduce new and experimental products. The
Committee believes, then, that the Postal Service should be free to
innovate and to do what it needs to do to make the products it offers
valuable to its customers. We have no intention through the service
standards authority given the Regulatory Commission to restrict the Postal
Service’s commercial freedom, only to ensure that it lives up to its
universal service obligation and the obligation it has to its captive
customers to give them the service they payfor.

The committee report also includes an illuminating explanation of why it did not
place single-piece parcel service in the competitive category. Thaitesassumes that
retaining single-piece parcel post in the market dominant category walkbeep Postal
Service rates for such single-piece parcel post affordable or even urhfoughout the
country:

The Committee considered classifying single-piece Parcel Post as a

competitive product. In many parts of the country where a number of
private sector delivery services compete with the Postal Service in the

%03 Rep. No. 108-318, 108th Cong., 2d Sess., &322ug. 25, 2004) (emphasis added).
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package delivery market, classifying single-piece Parcel Possiw#yi

would not be likely to have much of an impact on postal customers.
However, the Committee decided to make single-piece Parcel Post a
market-dominant product because of the negative impact we feared a
competitive classification would have on those postal customers who live
in parts of the country with fewer package delivery options. The Postal
Service has traditionally kept prices for single-piece Parcel Posblow t
facilitate universal access to affordable package delivery in all pfattie
country. It charges the same rate for single-piece Parcel Post in rural
communities as it does in urban or suburban communities with more
competitive package delivery markets. If single-piece Parcel Post we
made a competitive product subject to the language in new section 3633 of
title 39 of the U.S. Code setting cost coverage requirements for all
competitive products, it is possible that the Postal Service would be forced
to increase the price it charges for the product. This could make single-
piece Parcel Post unaffordable for some postal customers. That said,
nothing in this bill prevents single-piece Parcel Post from one day being
moved from the market-dominant to the competitive category under the
new section 3642 of title 39. If the Postal Regulatory Commission
considers making this change at any point in the future, the Committee
urges them to pay particular attention during their deliberations to the
impact their decision could have on the affordability and availability of
package delivery services in those communities without a fully-developed
competitive package delivery markét.

At another point, the committee reports notes, “S. 2468 maintains the current prohibition
on closing post offices solely because they operate at a deficit, ensatingr&h and
inner-city communities where post offices do not earn a profit continue to have axces
retail services. It also in no way makes it any easier for the Postatesar close a post
office for any reason. . . . That said, the Committee believes it is vitgilgrtant that the

Postal Service begin expanding access to alternate retail optfons”

The Senate committee considered but rejected the recommendation of the
President’'s Commission that the Postal Regulatory Commission should bezaathori
adjust the scope of the universal service obligation and postal monopoly as the needs of

society change over time:

The President's Commission believed that the Regulatory Commission
would be the appropriate body to regularly review, and refine if necessary,

%13 Rep. No. 108-318, 108th Cong., 2d Sess., Atug.(25, 2004) (emphasis added).
%423 Rep. No. 108-318, 108th Cong., 2d Sess., &62B\ug. 25, 2004).
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the Postal Service's universal service obligation. (The “universal service
obligation" refers, in general, to regular delivery at uniform ratessacr

the country.) With steadily declining volumes of First Class maill, it is

clear that the nation's correspondence needs are changing. The President's
Commission recommended, therefore, that an independent entity—the
Regulatory Commission—be charged with, “refining key aspects of
universal service as circumstances require/permit." Similarly, the
President's Commission recommended that the Regulatory Commission be
granted the authority to refine the scope of the mail monopoly . . ..

From the perspective of the Committee, both the postal monopoly and
universal service are issues of broad public policy—not regulatory issues.
For that reason, the Committee decided that the power to refine either the
monopoly or the universal service obligation should remain in the hands
of Congress. However, the Committee thought it would be helpful to hear
from the Regulatory Commission what potential changes to either the
monopoly or the universal service obligation they believed made sense.
Congress would then have the option to enact any of the Regulatory
Commission's recommendations with which they agreed. Therefore, S.
2468 requires that the Regulatory Commission, at least every three years,
submit a report to Congress detailing any recommended changes to
universal service and the postal monopoly they consider appropriate, with
estimated effects of the recommendations on the service, financial
condition, rates, and security of mail provided by the Postal Sefvice.

In October 2004, the 108th Congress adjourned for the November election
without addressing the postal reform bills.

7.2.4 Completion of the PAEA, 2005-2006

In January 2005, as 109th Congress was convening, it was apparent that without
new legislation postage rates would be increased as a result of CSRS refofm ac
2003* On the first day of Congress, Mr. McHugh reintroduced the postal reform bill,
this time again numbered H.R. 22. On April 28, 2005, the House Committee on
Government Reform reported H.R. 22 to the House. H.R. Report 109-66 is the last House
committee report on postal reform. In this report, the House committee likewise

emphasized its continuing support for universal service. The House commlitee bil

*33. Rep. No. 108-318, 108th Cong., 2d Sess., 8938\ug. 25, 2004) (emphasis added).

>4 n April 2005, the Postal Service asked the Pd3&ae Commission to recommend a 5.4
percent increase in rates to pay for the escrownpays required by the 2003 act beginning in 2006. |
November, the Postal Rate Commission agreed. PRRZG0D5-1 (Nov. 1, 2005).
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however, focused on more on gathering further information about costs and options for
the future than administering the current obligation to provide universal service.
Maintenance of a universal postal system must be the cornerstone of
any postal reform measure, and the bill preserves this mandate by giving
the Postal Service the ability to remain viable and effective. The statutory
mission of the Postal Service is focused strictly on postal services. A study
will be required to recommend concrete standards for universal service. In
addition, the Postal Regulatory Commission will develop an annual

estimate of the costs of universal service so that Congress can better
understand how to provide the necessary protections in the Hrure.

Similarly, the House committee did not address the more far reaching propiabes
President’s Commission, preferring to emphasize the importance of the siakikes

required by the bill.  On July 26, 2005, the House of Representatives considered H.R.
22, rejected three proposed amendments, and overwhelmingly approved the bill by a vote
of 410-20>*°

In the Senate, in March 2005, Ms. Collins and Mr. Carper introduced a modified
postal reform bill, S. 662 Although closely modeled on S. 2468 from the previous
Congress, the new Collins-Carper bill made two crucial changes with réspleet
universal service obligation. First, the bill shifted authority to adopt modern service
standards from the Commission to the Postal Service. As a result, the modem servi
standards became voluntary instead of obligatory. This change was apparently due to
opposition from the Postal Service. Second, the bill fixed statutory price caps to
statutorily defined mail classifications. Price caps becamew@atommand instead of
a regulatory tool. This change left both the Commission and the Postal Servicessvith le

flexibility in their respective spheres of responsibifity.

*5H.R. Rep. No. 66, 109th Cong., 1st Sess., at 44.(28, 2005).

%46 152 Cong. Rec. H6511-6549 (daily ed., Jul. 26 5308ee alsd.52 Cong. Rec. D831 (Daily
Digest, Jul. 26, 2005).

*47U.S. Postal Service: What Is Needed to Ensuretitarg Viability?: Hearing Before the

Senate Comm. on Homeland Security and Governmkfitdls, 109th Cong., 1st Sess. (2006) (hearing on
April 14, 2005).

*835eel51 Cong. Rec. S3013-31 (daily ed., Mar. 17, 2005).
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Quick action on S. 662 was prevented by disagreement over provisions relating
the regulation of rates for market dominant products. Some senators, led by Senator Ki
Bond (Rep., Missouri) were concerned about possible rate increases for saogle-pi
letters, such as greeting cards. Resolution of this issue took several montgsdhich
time adjustments were also made to address issues raised by other@arfebruary 7,
2006, Senators Collins and Bond joined in a colloquy to record agreement on certain

ratemaking principles®®

On February 9, 2006, the Senate approved S. 662. Four amendments were added.
The most important was an amendment reflecting the compromise betweeanrsSenat
Collins and Bond. It modified provisions relating to objectives, unused rate adjustment
authority, transition rules, and rate and service complaints. In addition, the Senate
approved four amendments by unanimous consent, without d@bateamendment by
Senator Tom Harkin (Dem., lowa) required the Postal Service to give dffeaties
ample opportunity for comment before rationalizing the postal facilitiesonktor
removing excess capacity from the network. An amendment by Senator leary R
(Dem., Nevada) changed the terms of Governors of the Postal Service frans Soyé
years and added, as qualifications for Governor, “experience in the fields af publi
service, law or accounting” to the bill's text, “demonstrated ability in maigagi
organizations or corporations of substantial size.” An amendment by Senator Ted Stevens
(Rep., Alaska) modified contracts for the transportation of mail by air. Tingt&Sthen
adopted S. 662 as a substitute amendment to H.R. 22, requested a conference with the
House of Representatives to resolve the different versions of H.R. 22, and appointed

conferees?!

The Senate and House versions of H.R. 22 differed significantly. The House did

not appoint conferees, and no conference was held. Instead, key members of Congress

49153 Cong. Rec. S767 (daily ed., Feb. 7, 2006)ca\l6quy” is a scripted exchange of views
between members of the Senate or House that igedsa theCongressional Recorth make a point or
clarify the views of members, often for the purpo§enaking “legislative history.”

50153 Cong. Rec. S926 (daily ed., Feb. 9, 2006).

*135eel53 Cong. Rec. S898-943 (debate and approval, @98endments), S1033-34
(amendment) (daily ed., Feb. 9, 2006).
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and the Administration worked out a compromise version informally. Resolving one of
the major issues, the Administration accepted an end to the Postal Sergigeissiility

for paying military pensions. Nonetheless, remaining disagreements @eastion

before the end of the regular session of the 109th Congress in October. After the
November election, the 109th Congress convened a lame duck session. On December 7,
2006, key members of the House and Senate agreed to a final compromise on the postal
reform bill. The compromise was introduced in the House as a new bill, H.R. 6407. At
11:15 pm on December 8, the last day of the 109th Congress, the House took up H.R.
6407 and approved it without amendm@&htn the early morning hours of December 9,

the Senate approved H.R. 6407, necessarily without amendiémt.December 20,

2006, President George W. Bush signed H.R. 6407 and it became Public Law 109-435.

From this legislative history, it is appears that the main thrust of the Rv&iSA0
allow the Postal Service more flexibility to adapt to changing market toomsli The
final catalyst for enactment was concern over the threat to postage raedpakse
CSRS reform act. While all parties expressed support for continuation of uhiversa
service, there were only two significant initiatives to provide greatetyckmd substance
to the concept of the universal service obligation. The first was the proposal of the
President’'s Commission to delegate to the Commission the authority to adapt the
universal service obligation to new circumstances. The second was the propbsal by t
Senate committee to authorize the Commission to set modern service stémdards
implement the universal service obligation. Neither proposal was included inahadt.
Although there emerged no Congressional consensus on the specific provisions of the
universal service obligation, the 2004 report of the Senate Governmental Affairs
Committee provides an extended discussion of universal service. This appears to be the
only sustained consideration of the concepts of universal service and the universal servi

obligation by a Congressional body in the last decade.

52153 Cong. Rec. H9160-182 (Dec. 8, 20@&e alsd 53 Cong. Rec. D1162 (Daily Digest, Dec.
8, 2006).

3153 Cong. Rec. S11674-677 (debate); S11821-22daak). See alsd53 Cong. Rec. D1153
(Daily Digest, Dec. 8, 2006).
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7.3 Moadifications in the USO by PAEA

7.3.1 Generally

The Postal Accountability and Enhancement Act did not explicitly address the
concept of a universal service obligation. The PAEA did not modify the main statutory
provisions associated with the “universal service obligation” under current bewv. T
PAEA left unchanged key provisions of Title 39, including section 101 (postal policy),
section 403 (general duties of the Postal Service), section 404(c) (uniform rate
requirements for letters) and section 3683 (uniform rate for library and mad)aMor
did the PAEA affect the annual appropriations rider which prescribes sixetlagrgt
and prohibits closure of small post offices.

Nonetheless, the PAEA modified several statutory provisions which adietes

elements of universal postal services. These changes include the following:

e division of domestic and international postal products into two categories:
market dominant and competitive (88 3621, 3631, 3642);

e requirement that rates for market dominant products comply with a new
“modern system of regulation” to be devised by the Commission in accordance
with statutory principles (88 3621-22, 3662);

e relaxation of price controls over competitive products while requiring that
competitive products cover attributable costs and make a collective
contribution to institutional costs; addition of obligation to pay an assumed
federal income tax (88 3631-34, 3662);

¢ modification of the rate preference for in-county newspapers to give thé Posta

Service and Commission more flexibility in defining the preference (8 3626);
e adoption of more flexible size and weight limits for postal products (§ 3682);

e requirement that the Postal Service establish quality of service standactis w
meet statutory criteria (8§ 3682);
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e adoption of a statement of national policy with respect to international postal
services and other international delivery services and limitations on the scope

of international postal agreements (§ 407); and

e requirement for the Postal Service to consult with interested parties before

closing or consolidating any processing or logistics facifity.

Four of these new provisions appear to be especially relevant to the modern idea
of a universal service obligation: the modern system of regulation for market edomina
products, modern service standards, the modification of the complaint process, and the
Commission’s report on the costs of universal service. These are discusseddibiw
amendments to the universal service obligation introduced by the PAEA are disaussed a
appropriate in the summary of the current status of the universal service ohligati

below.

7.3.2 Modern system of regulation

The modern system of regulation may include regulatory measures that the
Commission deems necessary to accomplish nine policy objectives set outin secti
3622(b), including the establishment of a “just and reasonable schedule for rates and
classifications.” In accomplishing these objectives, the Commissioreideti to take
into account fourteen factors set out in section 3622(c). These objectives and factbrs g
the Commission broad discretion to shape the universal service obligation wiitt tespe
pricing. The act also requires the Commission to include two specific eleméins
modern system of regulation: price caps and limits on workshare discounts. So far, the
Commission has adopted an approach to the “modern system of regulation” that focuses
on the implementation of the statutory price cap rufes.

As implemented by the Commission, the price cap provision requires that, for five
groups of market dominant products, the Postal Service may not to increase the average

postage rate in each group by more than inflation as measured by the Conscener P

54 postal Accountability and Enhancement Act, PubNd. 109-435, § 302, 120 Stat. 3198, 3219-
21 (2006). Section 302 of the PAEA did not amertteT39.

%272 Fed. Reg. 63662 (Nov. 9, 2007).
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Index. The five product groups are first class mail, periodicals, standardackhge
services, and special services. As required by statute, the five product greuiesined
by the organization of products in the Domestic Mail Classification Schedulett eff
December 21, 2006. The Commission has included market dominant outbound
international mail products in the most nearly equivalent domestic mail grougsdrot
"extraordinary or exceptional circumstances," the Postal Serviceagagst the

Commission to approval rates in excess of the price Gaps.

By imposing statutory price caps, the PAEA has curtailed the authority of the
Postal Service and the Commission to adjust rates and classifications. Uriélesttie
Reorganization Act, the Postal Service and the Commission could raise raftecto re
increased costs and adjust the allocation of the burden of institutional costs among the
classes of mail in accordance with rulemaking principles of the act. Undek,Rie
Postal Service has seemingly gained authority to adjust rates withiokthe five
groups of products’ but the Postal Service and the Commission can no longer adjust the

allocation of institutional costs among the rate groups.

More fundamentally, the PAEA appears to have limited the authority of the Postal
Service to revise classifications of mail. Prior to the PAEA, the Postac8and
Commission could revise the definitions of classes and subclasses as needed. By
introducing rate restrictions tied to the definitions of classes as theégdmsDecember
2006, the PAEA has apparently made it more difficult to revise the definition ofsa clas
except by moving a product from the market dominant to the competitive catdgtuy. |

example, the Postal Service decided to replace the traditional contentdaasditation

%072 Fed. Reg. 63662, 63696-97, adding 39 C.F.R1.80066, implementing 39 U.S.C. §
3622(d)(1)(E) (2006.

" However, the PAEA also statutorily defined certiinits for the pricing of workshare
discounts. 39 U.S.C. § 3622(e) (2006). The conekptworkshare discount was devised by the
Commission and evolved substantially over timejigght have developed further if left to the distetof
the Commission. By incorporating rules for workghdiscounts into Title 39, the PAEA may have lidite
the authority of the Postal Service and the Comionis® adjust pricewithin a rate group in key respects
although the burden on the Postal Service will ddpgon how this provision is administered by the
Commission. On the other hand, aside from the maleding to worksharing, the Commission specifical
rejected rules—sometimes called “rate bands” ob¢tass caps’—Ilimiting the discretion of the Postal
Service to adjust the rates of different produdthiw a rate groupSeer72 Fed. Reg. 50744, 50748 (Docket
RM2007-1, Orders 26 and 27, Sep. 4, 2007).

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 240

scheme with a priority/non-priority classification scheme (as aéiretustrialized
country post offices have done) or create new subclasses for bulk mail prodtiots (as
Postal Service proposed in MC95-1), the price cap limitations would, apparently,
continue to attach to the postal items as defined by the classes as $itey iexi
December 2006. Reclassification would no longer have the effect of redefining how

institutional costs are allocated.

In this manner, the PAEA has likely increased the burden of the price elements of
the universal service obligation. To cite a well-known example, losses on pdrindita
(i.e., the difference between revenues and attributable costs) would not have been
permitted under the pre-PAEA regulation, but may be implied under the modern system
of regulation. If so, the PAEA will have increased the cost of the USO. Lintiiang
flexibility of the Commission and the Postal Service with respect to aatks

classifications could increase costs significantly over time.

7.3.3 Modern service standards

Section 3691, added to Title 39 by the PAEA, requires the Postal Service to
establish “modern service standards” for all market dominant products. Uig@gesssed
below, the range of universal services can be plausibly equated with market dominant
products, then section 3691 may be considered to impose an additional level of obligation
with respect to the quality of universal services. Section 3691 provides that tHe Posta
Service must adopt modern service standards that are designed to meet fouesbject

e To enhance the value of postal services to both senders and recipients.

e To preserve regular and effective access to postal services in all caesjuni

including those in rural areas or where post offices are not self-sustaining.

e To reasonably assure Postal Service customers delivery relialpégd sind
frequency consistent with reasonable rates and best business practices.
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e To provide a system of objective external performance measurements for each
market-dominant product as a basis for measurement of Postal Service

performance>®

On December 19, 2007, the Postal Service adopted regulations providing modern
service standards pursuant to section 389The service standards list “stated go&fs”
for the transit times of types of postal services, where “transit timefsr&d the number
of days elapsing between the published deadline for tendering the mail #feriitcy
time”) and the day of delivery to the addressee. Since the modern service starnglards
only stated goals and may in any case be modified by the Postal Seryaaethet
“obligations” imposed upon the Postal Service. The Postal Service’s only abligato
adopt and maintain such standards. Moreover, the scope of the standards appears to be
subject to the discretion of the Postal Service. Although the statute idengfyesar and
effective access to postal services in all communities” as an objective wiodern
service standards, the Postal Service rejected requests to includedstémdaccess via
public collection boxes or waiting time in post offices in the modern service standards
concluding that such matters were “beyond the scope of this rulemakiige modern
service standards are not enforced by penalties, such as, for exampls,teebaiers

for substandard services.

839 U.S.C. § 3691((b) (2006). Subsection (c) furtleguires the Postal Service to take into
account eight factors is developing modern sersiaadards:(1) the actual level of service that&tost
Service customers receive under any service guaiekelpreviously established by the Postal Service or
service standards established under this secynhé¢ degree of customer satisfaction with P&stavice
performance in the acceptance, processing andedglof mail; (3) the needs of Postal Service custem
including those with physical impairments; (4) malume and revenues projected for future yeaisth®
projected growth in the number of addresses th&aP8srvice will be required to serve in future e #6)
the current and projected future cost of servingt&8lService customers; (7) the effect of changes i
technology, demographics, and population distrdyutin the efficient and reliable operation of tlostal
delivery system; and (8) the policies of this tdled such other factors as the Postal Servicerdietes
appropriate.

972 Fed. Reg. 72216 (Dec. 16, 2007) (final rule).
%072 Fed. Reg. 58946 (Oct. 17, 2007) (notice of psexd rulemaking).
172 Fed. Reg. 72216, 72223 (Dec. 19, 2007).
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7.3.4 Moadification of the complaint process

The PAEA substantially revised the role of complaint proceedings before the
Commission. Revised section 3662 narrows the complaint jurisdiction of the Commission
by identifying specific provisions of Title 39 which may be addressed by carmhphdi
the same time, instead of limiting the Commission to a public report or a resuiacth
decision, section 3662 now gives the Commission broad authority to take remedial action
where violations of law are discovered. As revised, section 3662(a) provides as:follow

(a) In General.—Any interested person (including an officer of the

Postal Regulatory Commission representing the interests of the lgenera

public) who believes the Postal Service is not operating in conformance

with the requirements of the provisions of sections 101(d), 401(2), 403(c),

404a, or 601, or this chapter (or regulations promulgated under any of

those provisions) may lodge a complaint with the Postal Regulatory

Commission in such form and manner as the Commission may
prescribe’®?

The revised complaint procedure excludes most of the provisions which define
the universal service obligation. Essentially all of the general postal phljegtives in
section 101 have been excluded; the only exception, paragraph 101(d), refers to
ratemaking principles set out in greater detail in “this chapter,” i.e.,@ha@f the rate
regulation chapter. The only portion of the general duties of the Postal Servio# sect
403, that may be subject to a complaint is the prohibition against unjust or unreasonable
discrimination (8 403(c)). What is left, so far as the universal service obhgati
concerned, are the obligations relating to rates. The Commission, it appearsnigamno |
authorized to investigate and report on complaints by individuals allegingispecif
failures of the Postal Service to provide services required by the univekged ser
obligation®® This loss, however, is partially balanced by increased reporting

requirements with respect to cost of the universal service obligatiorafjgner

%239 U.S.C. § 3662(a) (2006).

%3 Of course, the Commission’s pre-PAEA Rule 82 preetl consideration of most such
complaints in any case.
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7.3.5 Commission’s annual report on the universal service obligation

New section 3651, added by the PAEA, directs the Commission prepare an annual
evaluation of the Postal Service’s overall compliance with universal setligations
of Title 39. The precise wording of section 3651 is important to an appreciation of the
implications of this report and how it relates to the present study. Section 3651 provides

in full:

(a) In General.—The Postal Regulatory Commission shall submit an
annual report to the President and the Congress concerning the operations
of the Commission under this title, including the extent to which
regulations are achieving the objectives under sections 3622 and 3633,
respectively.

(b) Additional Information.—

(1) In general.—In addition to the information required under
subsection (a), each report under this section shall also include,
with respect to the period covered by such report, an estimate of
the costs incurred by the Postal Service in providing—

(A) postal services to areas of the Nation where, in the
judgment of the Postal Regulatory Commission, the Postal
Service either would not provide services at all or would not
provide such services in accordance with the requirements of
this title if the Postal Service were not required to provide
prompt, reliable, and efficient services to patrons in all areas
and all communities, including as required under the first
sentence of section 101(b);

(B) free or reduced rates for postal services as required by
this title; and

(C) other public services or activities which, in the
judgment of the Postal Regulatory Commission, would not
otherwise have been provided by the Postal Service but for
the requirements of law.

(2) Basis for estimates.—The Commission shall detail the
basis for its estimates and the statutory requirements giving rise
to the costs identified in each report under this section.

(c) Information From Postal Service.—The Postal Service shall
provide the Postal Regulatory Commission with such information as may,
in the judgment of the Commission, be necessary in order for the
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Commission to prepare its reports under this sectibn.

Paragraph (A) of section 3651(b)(1), in particular, appears to require the
Commission to estimate the cost of universal service by defining twofgeistal
services:

1) the set of postal services which the Postal Service is obliged to pravide “i
accordance with the requirements of this title” by virtue of the specific
requirement that the Postal Service must provide “prompt, reliable, and

efficient services to patrons in all areas and all communities, including as
required under the first sentence of section 101(b)”; and

2) the set of postal services which the Postal Service would probably provide in
the absence of the requirement to provide “prompt, reliable, and efficient
services to patrons in all areas and all communities, including as required
under the first sentence of section 101(b).”

The Commission’s duty, then, is to prepare “an estimate of costs incurree Bgstal

Service” in providing all services which are in set (1) but not in set (2).

The conceptual framework of this report appears to be generally similar to the
conceptual framework of this study, although some clarifications and distindtionis! s
be made.

First, paragraph (A) of section 3651(b)(1) appears to distinguish between the
entire spectrum of costs imposed by Title 39 and those costs which flow from tHi speci
requirement to provide “prompt, reliable, and efficient services to patrons readl and
all communities, etc.” Since the phrase “prompt, reliable, and efficientesrtio patrons
in all areas and all communities, etc.” seems equivalent to the idea of “@hivers
services,” it would simpler to say that paragraph (A) appears to distinguisbeetiae
entire spectrum of costs imposed by Title 39 and those costs which flow from the
obligation to provide universal services. This is the same distinction adopted budlyis st
in chapter 1. Set (1), then, is the set of postal services required by the “urseevszd

obligation” provisions of Title 39.

Second, this study has interpreted the “universal service obligation” to include not
only the elements of universal service required by Title 39 but also semmerds

%439 U.S.C. § 3651 (2006).
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required by other legal measures, such as annual appropriations acts, the Uroatasa
Convention, and the regulations of the Commission. To this degree, the “universal
service obligation,” as defined by this study, is broader than set (1), addefine
paragraph (A).

Third, paragraph (B) of section 3651(b)(1) requires the Commission to estimate
the costs incurred by the Postal Service in providing free or reduced rpigsdedy
Title 39. Since reduced rates are required by Title 39, they must be accounted for in the
figure calculated under paragraph (A) as well. Hence, paragraph (B) se@usite no
more than that the calculation under paragraph (A) must have a separate liee &odfr

reduced rates.

Fourth, paragraph (C) requires the Commission to estimate the costs incurred by
the Postal Service in the provision of “other public services” required by Title 3% |
terminology of this study, “other public services” would not be costs of the universal
service obligation estimated under paragraph (A). This is not to suggest tlgraphara
(C) costs are any less genuine costs of public service or that thegsaveolghy of being
accounted for. Paragraph (C) costs are simply public service coststhatyand the

scope of universal service costs.

Paragraph 3651(b)(2) is also noteworthy. It specifically requires the Gsiom
to “detail the basis for its estimates and the statutory requirementg gsarno the costs
identified in each report under this section.” To develop specific cost edintappears
that the Commission must adopt specific definitions of the seven service eleimibets
universal service obligation identified in this study. For example, the Commissién mus
define “adequate and efficient” service levels with respect to the geogsaqupe of

service, the modes of delivery, the various means of access, etc.

In short, the Commission may find it necessary to develop a specific definition of
the universal service obligation, much as European postal regulators are regdoed t
under the Postal Directive, even though the function of the Commission’s USOialefinit
may be only to develop a section 3651 report and not to impose a legal obligation on the

Postal Service.
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8 Current Status of the USO

This chapter draws together the foregoing analysis and summarizes tiné states—in
many cases, the uncertain status—of the legal obligations imposed on the &wosatal S

to provide universal postal services. One benefit of a careful survey of the law—as
opposed “whatever everyone knows” to be the law—is to reveal areas that need to be
filled in or updated. It should be emphasized that this chapter attempts only to describe

what is, not what should be.

8.1 Geographic scope of the obligation to provide wersal service

Title 39 obliges the Postal Service to serve the entire United States @adymil
and diplomatic posts abroad. Section 403 requires the Postal Service to “receive,
transmit, and delivethroughout the United States, its territories and possessions, and,
pursuant to arrangements entered into under sections 406 and 411 of this title,
throughout the worlgwritten and printed matter, parcels, and like materials and provide
such other services incidental thereto as it finds appropriate to its functoinsthe
public interest.” Sections 406 and 411 refer to postal services for the militarytemd ot
government agencies, not international mail. The phrase “throughout the Uniteq State
its territories and possessions” was first introduced into the postal law in 1970 and is not
illuminated by legislative history. Section 403 declares further that thalFSeswice
shall service &s nearly as practicable the entire population of the United Stdbss
phrase was taken from a 1916 postal appropriations act that described the shpéctive
the rural free delivery program. The geographic coverage of universaesesralso
mentioned in section 101(a), which declares that the Postal Service “shall litave as
basic function the obligation to provide postal servicdsnd the Nation togethéand
“provide prompt, reliable, and efficient services to patiorall areas and shall render
postal services to all communitiéSection 101(b) stresses that the Postal Service “shall
provide a maximum degree of effective and regular postal servicesat@reas,

communities, and small towndere post offices are not self-sustaining.”

These statutory directions regarding the geographic scope of the unieevgad s
are not unqualified. While section 403 requires the Postal Service to provide service
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“throughout the United States, its territories and possessions,” it also setipgireostal
Service to “provide adequate and efficient postal services at fair archadée rates and
fees” and “maintain an efficient system of collection, sorting, and dglofethe mail
nationwide.” The requirement of efficiency has been interpreted by the csurts a
qualifying provisions of section 403. For example, the Postal Service is not obliged to
deliver to every possible address but only to provide an efficient delivery service, one
which may entail dropping off the mail for many persons at a single delivery poimt s
as a university mail room. It seems plausible that the courts would likewisedeticat
service “throughout the United States, its territories and possessionsialadsige the
Postal Service to collect or deliver mail to places in the United Statek edmaot be

served with reasonable economy.

What, then, is the obligation of the Postal Service with respect to geographic
coverage? On the one hand, it seems clear that the Postal Service cannot denyp service
any city or town or a significant portion of any state. On the other hand, it ssefest
that the Postal Service is not obliged to deliver to every log cabin in the woodseBetw

these extremes, what is required?

Perhaps the most plausible interpretation of the geographic scope of the universal
service obligation emerges from a consideration of its historical roots inrtdidree
delivery program. The essential objective of rural free delivery in tie t@gentieth
century was to provide service along the major public roads throughout the Unte=d Sta
so that rural households could access the national postal system by travelpogto a
along a “line of travel” served by rural carriers. The Post Office waseqaired to
deliver to every person’s dwelling no matter how far removed from the public road. Nor
was it required to offer service along every public road, but only to do so where
“practicable” in light of current technology, the conditions of roads, and the density of
settlement. By the same token, the Post Office has never been required to dalit@r m

households that live within walking distance of a village post office.

In applying the phrase “as nearly as practicable the entire populatidr® to t
United States in the early twenty-first century, it seems reasonablggessuhat

“universal service” should continue to be related to accessibility by public thoewaghf
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However, the idea of public thoroughfare would today other modes of travel, including
air and sea routes. Thus, one might interpret the universal service obligation msgequi
the Postal Service to provide, to the extent practicable, postal service aloragoall
transportation routes used by the general public. This is, however, only a plausible
interpretation. No decision by a court or the Commission has defined the geographic
scope of the universal service obligation, and the statute itself is not so ckpadysed

that it establishes an enforceable obligation with respect to geographiagenie

Finally, in evaluating the geographic scope of the universal service obligation
under law, the implications of the Universal Postal Convention must be considered. The
2004 Universal Postal Convention provides that “member countries shall ensure that all
users/customers enjoy the right to a universal postal service involvingrthar@nt
provision of quality basic postal servicgsall points in their territory While the
meaning of the Universal Postal Convention is not self-evident, “at all points” in the
United States could be considered a broader definition of the USO than the foregoing
public route-based interpretation of Title 39. If so, then it will be necetsastermine
whether (1) the obligation imposed on the United States to ensure universal séraice “a
points” supersedes the general duties imposed on the Postal Service by Title 38eor (2) t
general duties of section 403 should be interpreted more broadly in light of thedahiver
Postal Convention 2004. Either way, the effect of the Universal Postal Convention 2004

could be to enlarge the geographic scope of the USO.

In light of the above, Congress may wish to consider (1) specifying morg/clea
the geographic scope of the universal service obligation set out in Title 39 and (2)
defining more clearly the relationship between the universal service obligationtsn
Title 39 and the provisions relating to universal service in the Universal Postal

Convention.

*%5 Compare, for example, the EU Postal Directive imgupostal delivery to “to the home or
premise of every natural or legal person or, by wigerogation, under conditions at the discretibthe
national regulatory authority, one delivery to agpiate installations.” Directive 1997/67/EC, Ol%, 21
Feb. 1998, p. 14 art. 3(3).
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8.2 Obligation to provide a range of postal productsiversally

Title 39 obliges the Postal Service to provide universal service for a wige o
documents and parcels. Section 403(a) requires the Postal Service to provide &adequat
and efficient postal services at fair and reasonable rates and fees” aneitee;rec
transmit, and deliver throughout the United States, its territories and possessid
[overseas military and diplomatic posts] throughout the wardten and printed
matter, parcels, and like materiadsd provide such other services incidental thereto as it
finds appropriate to its functions and in the public interest.” Section 403(b)(2) requires
the Postal Service “to providgpes of mail service to meet the needs of different
categories of mail and mail user$Section 101(a) declares that, “The Postal Service
shall have as its basic function the obligation to provide postal services to binditre Nat
together through theersonal, educational, literary, and business correspondehtiee

people.”

Title 39 emphasizes the Postal Service’s obligation to provide an expeditious and
universal service for letters. Section 101(e) declares, “In determinipglelies for
postal services, the Postal Service shall gieehighest consideration to the requirement
for the most expeditious collection, transportation, and delivery of important lettet mai
Section 101(f) states that “Modern methods of transporting mail by contatreriaad
programs designed to achieve overnight transportation to the destinatigpootfant
letter mail to all parts of the Natioshall be a primary goal of postal operatiorf§.”
Section 404(c) states,

The Postal Service shall maintain one or more classes of mail for the

transmission of letters sealed against inspection. The rate for each such

class shall be uniform throughout the United States, its territories, and

possessions. One such class shall provide for the most expeditious
handling and transportation afforded mail matter by the Postal Service.

Title 39 also mentions different types of non-letter items but does not describe the

nature of the services required. Sections 3621 and 3631 list types of postal items

*% Since all of these provisions were included inRlastal Reorganization Act of 1970, they pre-
date the advent of expedited mail in 1977. It seelesr, therefore, that they are referring to falsiss
letter service.
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transmitted by the Postal Service in 2006 for the purpose of assigning them takée ma
dominant or competitive categories. Sections 3626 and 3683 prescribe special rates for
transmission of items defined in pre-1970 mail classifications: in-county nparspa
gualified nonprofit mail, library mail, and media mail. Other provisions refdrégostal
transmission of specific types of itef4.0n the other hand, several provisions prohibit
the Postal Service from transmitting various types of “non-mailableisitsonsidered
contrary to public policy®® The PAEA essentially removed weight limits for items that
may be transmitted by the Postal Servfte.

Which products, then, is the Postal Service obliged to provide on a universal
basis? Nothing in Title 39 distinguishes between products which the Postal Service i
obliged to offer as “universal services” and products which the Postal Serwaaffiera
on a less-than-universal basis. There appear to be at least three pnsiEes to the
guestion: (1) all services offered by the Postal Service must be offered oreesahni
basis, (2) a minimum of one service for the transmission of written and printed, matter
parcels, and like materials must offered by the Postal Service; and (3ysnmees must
be offered on a universal basis but others do not have to be.

The proposition that the Postal Service is obliged to affgrostal servicesn a
universal basis could be supported by focusing on provisions in the statute which
emphasize that the Postal Service is a public service intended to “bind the Nation
together” and provide “a maximum degree of effective and regular postalesetwirural

%" See, e.g the following sections of 39 U.S.C. (2006): sdwacordings, 3401(a), 3401(b)(1)(A),
3403(a)(3), 3404; video recordings, 3401(a), 34[1§A); periodic publications, 3001(k)(4), 3008(c)
3010(d), 3401(b)(1)(C), 3685, and PAEA 8§708; newsgps, 3001(k)(4), 3008(c); magazines, 3001(k)(4);
catalogs, 3010(d); advertisements, 3001(e)(2), @)P3005(d), 3008, 3010; books, 3010(d), 3207§a)(2
parcels, 604, 606, 2401(g), 3001(e)(2)(B), 3000134), 3401(c).

%% Non-mailable items include solicitations appeatimgpe invoices or statements of account;
motor vehicle master keys and locksmithing devioesi] bearing a fictitious name or address; false
representations and lotteries; unordered merchangéndering and sexually oriented advertisements;
certain plants, plant pests, and injurious aninedstain skill contests and sweepstakes matter; and
hazardous materiabee generall39 U.S.C. 88 3001-18 Aug. (2006).

%939 U.S.C. § 3682 (2006) provides, “The Postal Bermnay establish size and weight
limitations for mail matter in the market-dominasattegory of mail consistent with regulations thatBb
Regulatory Commission may prescribe under sectg®®?3The Postal Service may establish size and
weight limitations for mail matter in the compaetéicategory of mail consistent with its authorityder
section 3632."
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areas, communities, and small towns.” By its nature, then, the Postal Servibenalna
service, and it should not provide services some people and not to others, except perhaps
for temporary periods when new universal services are being developed. Such an
interpretation of the act does not seem to have been explicitly endorsed, and @has be
directly opposed in at least two proceedings before the Commission. In R77-1, the
Commission concluded that the Postal Service was not obliged to provide express mail
on a universal basis where a more limited service was “motivated by genuine
requirements of postal economies.” In R90-1, the Postal Service a made sjuongrar

that it was not required by statute to provide parcel post services to areesassilde

by surface transportation. Although the Commission insisted that the premium costs of
Alaska bypass mail must be regarded as institutional costs, it did nottinejétbstal
Service’s interpretation of the scope of the universal service obligatiore Tiimited

legal precedents lend some weight to the view that the Postal Service is ned tilig

provide all postal products on a universal basis.

Alternatively, it might be argued that section 403 is satisfied if the Pcstat8
providesat least onainiversal service for the transmission of “written and printed matter,
parcels, and like materials” provided such service also satisfies thesraguis for
transmission of letters sealed against inspection and the other statutorymeis of
universal service. According to such an interpretation, first class maudingl priority
mail) might be regarded as the only product required to meet the Postal 'Service
universal service obligation because it provides universal, nationwide transmissadin f
types of written and printed matter and parcels weighing up to 70 pounds. In this view,
the Postal Service may, in its discretion, offer other products—including expethie
periodicals, standard mail, and package services—on a more limited geographic basis
Since all postal items which transmitted by these additional servicetsodrea
transmitted universally by means of first class mail, first claskatlwme effectively
ensures that the nation will be bound together. Indeed, firststtage-piecemail
services could be regarded as sufficient for this purpose. While such a limited
interpretation of the range of universal service products might justifiedrogvn reading

of the statute, however, it may be considered by some to be inconsistent with the
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historical U.S. policy of favoring the widest possible distribution of newspapers and

magazines.

A third plausible interpretation of the postal law is that the Postal Service is
obliged to providesome postal services a universal basis but not others. Although the
act does not distinguish between universal services and non-universal services, it doe
distinguish between market dominant products and competitive products. Market
dominant products are defined as products over which “the Postal Service sxercise
sufficient market power that it can effectively set the price of such pistluct
substantially above costs, raise prices significantly, decrease qualitycrease output,
without risk of losing a significant level of business to other firms offeringaimi
products.” Since users are more dependent on the Postal Service for the supplytof marke
dominant products, they are more strictly regulated by the Commission. Bingriduet
Postal Service substantially more commercial freedom in the managencentpétitive
products, one might argue that Congriegglicitly limited the obligation of the Postal
Service to “receive, transmit, and deliver throughout the United States . . n\antie
printed matter, parcels, and like materials” to market dominant products. This
interpretation seems most consistent with the spirit of the PAEA and portionsnobshe
recent Senate committee report, but it does not rest on any explicit prowkibes

act>’°

In sum, with respect to the range products covered by the universal service
obligation, the law is unclear. The postal law obliges the Postal Service to provide

universal service for a broad range of postal items: “written and printedrpzttcels,

*®There is, in addition, one minor category of cotitjye products that, it could be argued, must
be included in the universal service obligatiotnannd international competitive products coveredhay
2004 Universal Postal Convention (i.e., the curoamvention). Under the Universal Postal Convention
the United States is obliged to deliver all inboumérnational letter post and parcel post items,
competitive as well as market dominant. The govemimn turn, has obliged the Postal Service téoper
this function. The Commission has categorized twmund products governed by the Universal Postal
Convention as competitive products: air parcel post M-bags. 72 Fed. Reg. 63662, 63699 (Docket RM-
2007-1, Final Rule, Nov. 9, 2007). After the 200dn&ention lapses at the end of 2009, the PAEA
prohibits the government from entering into anoih&rnational agreement that will, with respect to
competitive products, “grant an undue or unreasenateference to the Postal Service, a privateigesv
of international postal or delivery services, oy ather person.” This provision might be constrtetimit
the authority of the government to summarily obkgearrier, even the Postal Service, to provide
international competitive products.
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and like materials.” However, the postal law does not explicitly state et Postal
Service’s obligation to provide universal service extends to all, some, or only one of the
services it offers for transmitting such items. The logic of the PAEAfaay a view

that the range of products which the Postal Service is, or should be, obliged to provide on
a universal basis is limited to market dominant products. This interpretation, lipweve

does not rest on any explicit provisions of the act.

8.3 Obligation to provide access to universal services

Mailers access universal postal services by one of three methods: &t)rtgnd
mail at a post office or postal facility, (2) depositing mail in a public cttia box, or
(3) placing mail in a private mailbox for collection by a carrier. Curi@ntdbliges the
Postal Service to provide “ready access to essential postal servidas™tumsistent
with reasonable economie¥* The specific parameters of this obligation are not clearly

defined in the law.

Of the three methods of access, the law has been most concerned with the
accessibility provided by local post offices. Section 404(a)(3) delegatesRosted
Service the power “to determine the need for post offices.” Section 101(b) btdtes t
“The Postal Service shall provide a maximum degree of effective and regstat
services to rural areas, communities, and small towns where post oféaest gelf-
sustaining. No small post office shall be closed solely for operating atcé,debeing
the specific intent of the Congress that effective postal services bedriswesidents of
both urban and rural communities.” There appears to be no legal means for a individual
citizen or town to require the Postal Service to establish a new post office. Néheloes
Commission oversee the need to provide establish new post offices. From 1971 to 2007,
the number of post offices (all types) per million citizens has declined from about 204 to
122.

139 U.S.C. § 403(b)(3) (2006) requires the PostabiBe “to establish and maintain postal
facilities of such character and in such locatidhat postal patrons throughout the Nation wilhgistent
with reasonable economies of postal operationse heady access to essential postal services.”
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The Postal Service’s authority to “to determine the need for post offices” al
authorizes it to close and consolidate post offices when they are no longer needed.
Current law requires the Postal Service to consult with affected partesasider a
range of issues before closing or consolidating any post dffi@ver the strong
objections of the Commission, the Postal Service has interpreted this requirement
narrowly, to apply only to the closure or consolidation of “post offices” (managed by a
postmaster) and not to apply “branch offices,” “contract offices,” and obinesr &f retail
facilities even though they may be the last Postal Service retail coentang a
particular community. Where the Postal Service follows the statutory tainsul
procedures, an affected party may ask the Commission to review the process, but the
Commission’s oversight authority is limited to ensuring that the statutoryduneese
were followed. The Commission has no authority to overturn a decision to close a post
office on the merits. Since 1977, the Commission has reviewed a substantial number of
post office closings but remanded few, if any, to the Postal Service for further

consideration.

Since fiscal 1985, Congress has included a provision in each annual Postal
Service Appropriations Act that declares, “That none of the funds provided in this Act
shall be used to consolidate or close small rural and other small post officessedhe f
year [current year].” Although the original intent of Congress was appatergrohibit
the Postal Service from closing or consolidating small post offices, froal 1984 to
fiscal 2008, the Postal Service has reduced the number of post offices by 2,549 (6.5
percent) or 2,068 excluding branch offices and other retail facilities (7 perceist). T
reduction in the number of post offices seems to imply closure or consolidation of a
number of small rural or other small post offices. Thus, the annual appropriadiens ri
does not appear to establish an effective legal obligation on the Postal Serviggamma

small rural and other small post offic¥s.

%7239 U.S.C. § 404(d) (2006).

3 n its 2002 Transformation Plan, the Postal Serciglled on Congress to repeal the statutory
provisions requiring consultation before closurswiall post offices and to discontinue the annual
appropriations rider relating to closure or corgation of small rural or other small post officesasures
which it characterized as “discouraging” the clesaf post offices: “In addition, the Postal Serwaé ask
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Access to universal service via public collection boxes is governed by the
authority of the Postal Service “to provide for the collection . . . of m4ilThere is no
specific legal obligation with respect to public collection boxes. Complaint gulowss
before the Commission have made clear that the Postal Service has sallystadticed
the number of boxes, advanced the time of day for the last collection, and in some cases
failed to abide by posted collection times in some cases. Such steps have made public
collection boxes less convenient as means of access to the universal service. me2002, t
Commission found that the Postal Service’s policies towards collection boxes amounted
to a change in nationwide service that, under section 3661 of the statute, could not be
implemented without a public hearing before the Commis€foiNonetheless, the Postal

Service has never sought such a hearing nor has the Commission required one.

Finally, access to universal service is provided by letter carrigysc&riers
collect and post prepaid mail left in private mailboxes. Rural lettereisawill provide
a broader range of services, including selling stamps and weighing parchlsyirzst of

services are longstanding, but neither appears to be obliged by statute.

In sum, the legal obligations imposed on the Postal Service with respect to access
to universal services appear to be minimal. There are no legal measuresngoaecess
by public collection boxes or personal mailboxes. While procedural requirements and
appropriations provisions may “discourage” the closure of small post officesethst®
no legal obligation for the Postal Service to maintain a specific number obulistn of

post offices or other access facilities.

Congress to refrain from adding amendments to drifastal Service appropriations bills that discgera
post office closings and freeze service levelf@atli983 level.” Postal ServicEiansformation Plarb2
(2002).

7439 U.S.C. § 404(a)(1) (2006).

> Docket C2001-1, “Commission Report: Complaint em&ay and Holiday Collections,” at 1-3
(2002).
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8.4 Obligation to provide delivery of mail transmittday universal

services

The postal law authorizes the Postal Service “to provide for the . . . delivery . . . of

mai|11576

and obliges the Postal Service to “deliver throughout the United States . . .
written and printed matter, parcels, and like materilsBeyond this, however, the
postal law is silent on the mode or frequency of delivery which the Postal Service i

obliged to provide.

Based on longstanding practice, it is evident that the Postal Service is netioblig
to deliver the mail to the door of every household or even to every non-rural household.
In rural areas, postal delivery has always been provided to a post office box piexged al
a main road, which may be some distance from the householder’s residence. The Postal
Service may also decline to provide delivery, except to a post office box orlgenera
delivery, to persons who live close to a post office and to householders in thinly settled
areas.’® Since 1960s, the Postal Service has encouraged builders to install cluster boxes
in new neighborhoods, or has itself installed cluster boxes, and then required residents in

new neighborhoods to accept cluster box delivery.

The courts have recognized that the Postal Service has considerableifeeway
deciding how to provide deliveR/? The Postal Service may decline to provide door
delivery and provide only curbside delivery. It may decline to provide either door or
curbside delivery and offer only general delivery in a neighborhood that refuses to
provide curbside boxe8’ The Postal Service may also decline to provide any delivery to

a university-owned apartment building occupied by unmarried students and instead

739 U.S.C. § 404(a)(1) (2006).
°"739 U.S.C. § 403(a) (2006).

"8 SeePRC, Docket C81-1 (USPS, following its regulatiomisclined to extend city carrier
delivery service to an address in new residentid avhere a majority of lots were vacant due t;mendc
downturn).

¥ parsons v. United States Postal Service, 380 5p.845 (D.C.N.J. 1974).
% Grover City v. U.S. Postal Service, 391 F. Su@® @.D. Cal. 1975)
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deliver the occupants’ mail to the universityThe Postal Service may provide free post
office boxes to householders to whom it does not deliver the mail and yet decline to
provide a free post office box to a homeless person who does not have a house to which
the mail could be delivered?

The Postal Service’s broad discretion with respect to the delivery of walivers
services is, however, constrained by one statutory provision: a prohibition againse
reductions included in every Postal Service Appropriations Act or budget reatocil
act since fiscal 1981. The current version of this proviso declares that, “That 6-day
delivery and rural delivery of mail shall continue at not less than the 1983 1&VBtdm
the legislative history of this provision, it appears that the Congress intendeer tim ref
two distinct delivery services, the six-day delivery service and the runatideservice.
There was no apparent intention to require six-day delivery by rural senhegs such
six-day service was not already provided. There appears to be no public recondgdetaili
the state of six-day delivery and rural delivery services in fiscal 1983. ddtal Bervice
has stated to the Commission that it does not know what service levels were provided
in1983.

In sum, the Postal Service is legally obliged to deliver the mail, but law pees t
Postal Service broad discretion with respect to the mode of delivery. The Rusie¢ S
appears to have discretion to provide delivery to addressees by one of several+aethods
including door delivery, curbside delivery, cluster box delivery, post office box dglive
or general delivery—based upon its judgment as to the most reasonable and efficient
methods. The Postal Service is obliged to maintain six-day delivery and rivatyat
not less than 1983 levels, but since the Postal Service does not know what service levels
were attained in 1983, it may be questioned whether this requirement actsraficarsig

constraint on the Postal Service’s operations.

81 Egger v. U.S. Postal Service, 436 F.Supp. 138 (W& 1977).

*82 Currier v. Potter, 379 F.3d 716 (9th Cir. 20G8xt. denied sub nanSeattle Housing and
Resource Effort v. Potter, 545 U.S. 1127 (2005).

%83 Consolidated Appropriations Act 2008, Pub. L. N©0-161, 121 Stat. 1844, 2012-13 (2007).
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8.5 Obligations with respect to pricing of universatiices

In the pricing of universal services, the Postal Service is obliged to contply wi
several provisions of Title 39. Some of those provisions apply to all of the products of the

Postal Service.

Section 404(d) authorizes the Governors to set rates for the Postal Service aed decla
that, “Postal rates and fees shall be reasonable and equitable and sufficiabtddles

Postal Service, under best practices of honest, efficient, and economical marageme
maintain and continue the development of postal services of the kind and quality adapted
to the needs of the United States.” Section 403(a) obliges the Postal Serviablishest

rates that are “fair and reasonable.”

Section 403(c) requires the Postal Service refrain from unjust or unreasonable
discrimination among “users” in the pricing of all products. Section 101(a)rdsdlzat
“The costs of establishing and maintaining the Postal Service shall not be @pgabtt
impair the overall value of such service to the people.” Section 101(d) provides that
“Postal rates shall be established to apportion the costs of all postal operatibonsdsa

of the mail on a fair and equitable basis.”

Other pricing constraints—the “modern system of regulation” establishégk by
Commission in accordance with statutory principles set out in the PAEA— apply to t
pricing of market dominant products, both domestic and international. The modern
system of regulation specifically includes (i) statutory price cppBeal to baskets
defined by the classes of mail existing in late 2006 and (ii) restrictions dshease
discounts. If the scope of universal services may be considered as equalddlaridbe
scope of market dominant products, then the universal service obligation also includes
the obligation to comply with the modern system of regulation. As described above,
compared to the Postal Reorganization Act, the modern system of regulatiocanghyifi
limits the flexibility of the Postal Service and the Commission to adjiss and

classifications for market dominant mail.

Special pricing constraints also apply to several individual market dominant

products. These pricing rules fall into three categories: (i) rules negjtime Postal
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Service to provide service at reduced rates or no charge to the mailerg§ijeqguiring

some type of rate uniformity; (iii) rules specifying charges for inbouretnational mail.

Reduced rate requirements apply to five types of mail. These may bédeescri

approximately as follow2

¢ In-county newspaperfates for in-county newspapers shall be set “so that
postage on each mailing of such mail reflects its preferred status pareaim
to the postage for the most closely corresponding regular-rate gatego

mailing.”®°

e Classroom and nonprofit publicationRates for classroom publications and
publications of nonprofit organizatioti&shall be 5 percent less than for

corresponding regular rate mail.

e Agricultural publications Rates for advertisements in agricultural publications
shall be 25 percent less than for corresponding regular raté®hail.

e Nonprofit standard mailRates for bulk standard mail posted by nonprofit
organizations and qualified political committees shall be 40 percent less than

for corresponding regular rate mai.

e Library mail. Rates for books, printed music, periodicals, sound recordings, or

other library or museum materials sent to or from schools, libraries, museums

4 The rules for eligibility for reduced rates aremgmex. The descriptions in the text are
approximate only. For precise definitions of elitifp for the reduced rate categories, see thalcite
statutory provisions in 39 U.S.C. (2006), the cspanding provisions in the current Mail Classifioat
Schedule adopted by the Commission, and the Doonidsiil Manual and the International Mail Manual
adopted by the Postal Service.

°8539 U.S.C. § 3626(a)(3) (20086).

%88 A "quallified nonprofit organization” is defined former § 4452(d) as follows: “religious,
educational, scientific, philanthropic, agricultiydabor, veterans, or fraternal organizationsssogiations
not organized for profit and none of the net incarhevhich inures to the benefit of any private sterider
or individual.”

8739 U.S.C. § 3626(a)(4)(A) (20086).
%839 U.S.C. § 3626(a)(5) (2006).
8939 U.S.C. § 3626(a)(6) (2006).
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and similar organizations shall be 5 percent less than for corresponding regular

rate mail>*®°

In addition, current law requires the Postal Service to transmit a limited namber
items—mail matter (except advertising) for blind and handicapped persons arehevers
balloting materials—without charge to the mailer, although the governmentheaiysl

rate from public funds®*

There are uniform rate requirements for two types of mail: (1) dediedl (2)
library and media mail. The uniform rate rule for letters is establishedlisection
404(c): “The Postal Service shall maintain one or more classes of maiéfor t
transmission of letters sealed against inspection. The rate for eachaaschhdll be
uniform throughout the United States, its territories, and possessions.” The sparse
legislative history of this provision and its administration by the Commission point
clearly, but less than definitively, to the conclusion that the term “uniform” ntesded
to require that rates for letters should be non-discriminatory but not distancermvkri
appears that this provision dasst prohibit the Postal Service from charging rates based
upon distance where transportation is a significant cost factor nor prohibit thé Pos
Service from imposing of a variable surcharge for special handling efdelt appears
that the Postal Service could, for example, introduce a discount for letterd podte
delivered in the same postal district. The Postal Service might be able to ietroduc
charges that reflect differences in the cost of delivery provided akraaite presented

with the same prices for delivery in the same places.

A uniform rate rule for library and media mail is established by section 3683.
Postage rates for transmission of books, films, and other cultural, educatioctablarlyg

materials sent to or from schools, libraries, museums, and similar orgam&Zatmust

039 U.S.C. § 3626(a)(7) (2006).

1 Correspondence of members of the diplomatic cofplse countries of the Postal Union of the
Americas and Spain is also carried without chaogfé mailer if Congress appropriate funds to cdiver
cost of postage, but Congress generally does n&esogenerall39 U.S.C. 8§88 2401(c), 3217, 3403, 3406,
3627 (2006).

92 The rules for eligibility for uniform rates undsection 3683 are complex. Descriptions in the
text are approximate only. For precise definitiohgligibility, 39 U.S.C. § 3683 (2006) and the
corresponding provisions in the current Mail Clsation Schedule adopted by the Commission the
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be “uniform for such mail of the same weight, and shall not vary with the distance
transported.” The uniform rate rule covers both “library mail,” which is edtitie
reduced rates, and “media mail,” which is not. The uniform rate rule foryliarat
media mail, unlike the corresponding rule for letters, requires that radgesédry with the

distance transported.”

A final category of rate constraints pertains to inbound international petser
and parcel post items. The 2004 Universal Postal Convention, currently in effect, obliges
the United States government to deliver inbound international letter post andpoetcel
items. The government, in turn, has apparently appointed the Postal Service to provide
this service. Under the terms of the Convention, the Postal Service may negotiate
agreements with foreign post offices to establish terms of compensation dalitrezy
of letter post items. In the recent past, the Postal Service has been agjetiate
agreements with post offices in industrialized countries that account for jbetynaf
inbound letter post and parcel post mail. The current situation, however, has not been
disclosed publicly by the Commission or the Postal Service. For letter postraad pa
post mail not covered by negotiated compensation agreements, the Postal Service i
obliged to accept, with some exceptions (that cannot be quantified), compensation
according to the terms of the Universal Postal Convention. Under the 2004 Convention,
the Postal Service’s compensation for delivering inbound mail is two-fold: (1) payment
which appear to be less than domestic postage for comparable’ avadl (2) an
exclusive right to have outbound letter post and parcel post mail delivered by foosig
offices at UPU rates that are often less than domestic postage in thataestountries.
Given the lack of transparency with respect to the international postal senvises
impossible to estimate economic value of the compensation received by the Postal

Service. Thus, an unknown portion of inbound international letter post and parcel post

Domestic Mail Manual adopted by the Postal Service.

*3The PAEA requires reform of these arrangementsti®e407(c), as amended by the PAEA,
requires that in future versions of the Universast@l Convention, any rate of compensation rate for
delivery of inbound international mail set by intational agreement shall (1) for market dominant
products, be certified by the Commission to be Sistent with the standards and criteria establigyethe
Commission under section 3622, i.e., domesticggestates, and (2) for inbound competitive products
not create an “undue or unreasonable prefereniteetBostal Service, a private provider of intevzi
postal or delivery services, or any other pers88.U.S.C. 88 407(b)(1), 407(c) (2006).
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mail is subject to price constraints imposed by the Universal Postal Conventiongand t

net effect of these constraints cannot be evaluated.

The PAEA implies several modifications in the pricing obligations flowing from
the Universal Postal Convention. The rates for inbound international mail products, like
the rates for domestic products, must cover attributable T8mce the PAEA is a
Congressional statute subsequent to the 2004 Universal Postal Convention, its provisions
apparently trump contrary provisions of the Convention. The 2008 Universal Postal
Convention becomes effective on January 1, 2010. At this point, the PAEA requires that
the compensation received by the Postal Service for the delivery of inbound market
dominant products must, in addition to covering costs, be “consistent with the standards
and criteria established by the Commission” for domestic market dominant grotitict
For inbound competitive products, the attributable cost will continue to be an obligatory
requirement. This obligation is reinforced by another provision introduced by the PAEA
that prohibits the government from participating in an agreement that witit“gra
undue or unreasonable preference to the Postal Service, a private provider ofomi@rnati
postal or delivery services, or any other persghAs noted above, this provision may
imply that inbound competitive products should not be considered part of the universal

service obligation after 2008’

9439 U.S.C. § 3633(a)(2) (20086) requires the rasegéch competitive product to cover its
attributable cost. In addition, 39 U.S.C. § 362&x)2006) also seems to requires the rates fdr serket
dominant to cover its attributable coSeeNational Association of Greeting Card Publishertrited
States Postal Service, 462 U.S. 810, 820 (1983)tfi©factors set forth in § 3622(b), only subsatti
(b)(3) is styled a ‘requirement.” With the approeéboth Courts of Appeals, the Rate Commission has
concluded that notwithstanding its placement aghid of nine factors, this distinction dictatésit
‘attribution’ and ‘assignment’ define the framewddk ratesetting. In addition, the Rate Commisgakes
the view that ‘causation is both the statutory #redlogical basis for attribution.” PRC Op. R74p1,110.
The parties do not dispute these premises, ancd@aa reason to question them.”).

939 U.S.C. § 407(c)(1) (2006). As modified by th&ERA, section 407(c) requires Postal
Regulatory Commission to submit its views on whetlges and classifications established in the 2008
Convention are “consistent with the standards aiteria established by the Commission under section
3622” and requires the Secretary to “ensure thet gaaty, convention, or amendment concluded under
subsection (b) is consistent with the views suladitty the Commission” absent a finding of overridin
foreign policy or national security considerations.

%39 U.S.C. § 407(b)(1) (2006).

97 Of course, if the Universal Postal Convention @08 inconsistent with specific provisions of
the PAEA and considered to trump the PAEA, therr¢logiirements of the PAEA may be disregarded with
respect to inbound international mail.
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In sum, current law imposes substantial and multiple obligations on the Postal
Service with respect to the pricing of universal services. These includeereqots
relating to non-discrimination, transparency, cost-based pricing, preénenés for
specific products, uniform rates for specific products, statutory priceseajps the class
level, discount (or workshare) pricing, and pricing inbound international mail and
additional regulatory requirements with respect to the structure andsedfebe prices

of market dominant products.

8.6 Obligation to provide universal service of a spieciguality

Section 403(a) of Title 39 requires the Postal Service to provide “adequate and
efficient postal services.” Subsection 101(a) declares that the PostakSshall
provide prompt, reliable, and efficient services.” Section 3661(a) requires tla Post
Service to “develop and promote adequate and efficient postal services.” €hesa g
statements do not distinguish between universal services and other postal.98iveres
the need to defer to the Postal Service’s discretion to manage its operations,ribese ge

statements cannot be considered to impose obligations with respect to qualitycef se

Other parts of Title 39 require a particularly high quality of servicestoerd mail,
but it is open to question whether these provisions to impose obligations with respect to a
universal service. Subsection101(e) states that the Postal Service Reh#leghighest
consideration to the requirement for the most expeditious collection, transportation, and
delivery of important letter mail.” Subsection 101(f) requires the Postal $d¢ovadopt
transportation methods “designed to achieve overnight transportation to the mesthat
important letter mail to all parts of the Nation shall be a primary goal cdlpost
operations.” The particular need to maintain a high quality of service forhediers
noted again in section 404(c), which directs the Postal Service maintain one or most
classes of mail for letters sealed against inspection and that “one sucthelagsovide
for the most expeditious handling and transportation afforded mail matter bgdtat P
Service.” All of these provisions were included in the Postal Reorganizatioof A970,
when they undoubtedly referred to first class mail. Today, however, the postal product
offering “most expeditious collection, transportation, and delivery of importdet let

mail” is expedited mail. Expedited mail is a competitive product. While tingeraf
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products within the scope of universal service is unclear, as discussed above, one
plausible interpretation of the law would suggest that competitive products should not be

considered universal services.

Two provisions in Title 39, however, imposed definite—but relatively light—
obligations with respect to the quality of universal services. Section 3661 requires the
Postal Service to seek an advisory opinion from the Commission before making any
change “in the nature of postal services which will generally afferctice on a
nationwide or substantially nationwide basis.” Since 1971 this procedure has been used
rarely by the Postal Service and was disregarded in at least one instand@éfreduc
access via public collection boxes) when, in the view of the Commission, it should have
been invoked. Section 3691, added by the PAEA, requires the Postal Service to
promulgate “modern service standards.” The Postal Service has intgrhistprovision
to require publication of its “stated goals” for transit times of differentymtsd Thus,
present quality of service standards are not enforced by penalties, do not asftiess s
elements such as access and delivery, and may be revised at the discretion ¢dithe Pos
Service. The obligatory aspect of modern service standards is minimal.

8.7 Protection of a user’s right to universal service

Section 3662 of Title 39, introduced by the Postal Reorganization Act, provided
for a procedure for individuals to seek administrative enforcement of univergakser
obligations. In 1971, however, the Commission adopted rules of procedure according to
which the Commission declined to entertain complaints relating to an “individual,
localized, or temporary service issue not on a substantially nationwide basisiaghis
effectively limited the ability of an individual to apply to the Commission for
enforcement of a USO in a specific situatt6hThe courts, too, have been reluctant to
respond to individual complaints about alleged lapses in the provision of universal
services. In the PAEA, Congress revised the complaint procedure to excludadrom
Commission’s jurisdiction most of the provisions which relate to universal sexxept

for those limiting the Postal Service’s rate setting authority. In sumerddaw does not

%8 The Commission is currently reconsidering its ctaimp procedures in docket RM2008-3.
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appear to offer an individual any ready or predictable means of enforcing ahivers

service obligations as they may apply in specific situations.

8.8 Summary: a "quasi-USQO"

The United States Postal Service was established “to provide postalsévice
bind the Nation together” through the supply of “prompt, reliable, and efficientssr
to patrons in all areas” with particular attention to ensuring “a maximumelegre
effective and regular postal services to rural areas, communities, amdoswnal” The
Postal Service must transmit “written and printed matter, parcels, anddilezials” and
“provide types of mail service to meet the needs of different categoriesilcdmd mail
users” by establishing a postal system that serves “as nearlyctisgiia the entire
population of the United States.” This is no question that the Postal Servicelis legal
“obliged” to provide a “universal postal service” throughout the United States eve

though Title 39 does not once use the term “universal service.”

At the same time, Title 39 and other U.S. laws do not currently provide a
complete or coherent description of the universal postal services which taeStsice
is obliged to supply to the nation or which the government is otherwise prepared to
guarantee. Current postal laws were never intended to do so. The bulk of the statutes
which are now interpreted as creating a universal service obligation wetecimal1958
as an attempt by one Congress to influence the ratemaking decisions of future
Congresses. These statutory phrases were reenacted in the Postal Retang iz of
1970 as a statement of general goals and objectives, not as a set of spe@éc servi
requirements to be met by the Postal Service. Indeed, ever since enadttherRostal
Reorganization Act, there has been strong opposition to the adoption of specific service
requirements for the Postal Service. This opposition has been grounded at led@shin par
the view that such operational requirements would hamstring the ability of tla Post
Service to manage postal operations and indicate a retreat from the achievement of
establishing a more “business-like” Postal Service. In the face of suchtappos
Congress has not tried to define precisely what types and levels of postasstheic

Postal Service is obliged to provide and how such an obligation might be enforced. Nor

GEORGE MASON UNIVERSITY NOVEMBER 2008



UNIVERSAL SERVICE OBLIGATION 266

has Congress delegated to the Commission (or other government agency) aothority t

give specific definition to the generalized obligation found in current statutes.

Although Congress has not sought to provide a complete definition of the
universal service obligation, it adopted some statutes that specific obligatideal tith
specific circumstances. Principally, it appears that the Postal 8é\wabliged to provide
“six day delivery and rural delivery of mail” at no less than the 1983 level, to provide
postal services for certain types of types at reduced or geographicatisnundgites, to
follow certain procedures in closing post offices, and to price market dominant groduct
in accordance with price caps defined by reference to services andemigtesg in
December 2006.
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