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26 U.S. Catholic Historian

Irish American responses to the war also reveal their own racial hierarchy. While
the Irish and Catholic newspapers were outspoken in their defense of the “noble
Boer,” their silence on the plight of black Africans was deafening.” In the three years
of the war there is little to no coverage of the conditions of black Africans or their
contributions to the war effort. Moreover, although many Irish Americans did not
support America’s prolonged presence in the Philippines, they never made Emilio
Aguinaldo and his band of nationalists from the Philippines into the republican icons
that they created with Paul Kruger and the Boers.

Irish American political language was also gendered. Bishop Ryan and Bourke
Cockran spoke often of the “manly Boer” and the newspaper editors typically
depicted the Boers either as older bearded men or young male soldiers. Women and
children were used as victims of British imperialism, particularly in regards to
Britain’s concentration camps, but it was the “manly virtues” that Irish American
leaders believed were needed to rescue them. In fact, the newspaper editors often
described the British soldier as effeminate, his pampering and sophisticated lifestyle
having eroded the toughness of republican, agrarian living.

Finally, Irish American Catholic politics was transnational. AOH might have had
their focus firmly directed at Irish American “respectability” and social advancement
in the U.S., but they were still connected to worlds outside their Irish neighborhoods
in two ways. First, their position within the British World was significant. Cockran
and Ryan were both born in Ireland. They longed for the liberation of Ireland and they
felt solidarity with peoples beleaguered by British imperialism throughout the world.
Second. Irish Americans were part of an international Church. Cardinal Vaughn’s

defense of the British had an impact on Catholics” pro-Boer movement in the U.S.
Pope Leo XIII’s sympathy for the Boers also bolstered their cause. In addition, mis-
sionaries with actual experience in South Africa provided them with an education on
a people who lived in a distant land. Thus, the South African War provided prominent
Irish American Catholics with a unique opportunity to pursue their own agendas for
political and social advancement in the U.S. by connecting to worlds beyond their
neighborhoods and universal themes of liberty and justice.

74. For more on black experience of the South Atrican War. see Bill Nasson. Abraham Esau’s War: A
Black South African War in the Cape, 1899-1902 (Cambridge: Cambridge University Press. 2003).
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Tensions Not Unlike that

Produced by a Mixed Marriage:

Daniel Marshall and Catholic Challenges
to Anti-Miscegenation Statutes

Sharon M. Leon

Introduction

n June 12, 2007, in marking the fortieth anniversary of the United States

Supreme Court’s decision in the Loving v. Virginia case, \)\fhlch d'ec:lared

anti-miscegenation statutes unconstitutional, National Public Radlo‘s All
Things Considered ran a piece that was close to thirteen minutes. The stor.y rev1e\x{ed
the circumstances of Richard and Mildred Loving's marriage and their flg}‘ll to live
freely and happily in Virginia. The piece closed with a focus_ on the contmumg .cha.l—
lenges for interracial couples in contemporary society.' The .1mp.0rt of the dec1.51on 18
also visible in the fact that many interracial couples and their friends and fan.nly cel-
ebrate “Loving Day™ on or around June 12 each year.” Thus, Loving continues 10
stand out in the national memory as the signifier of racial justice for thffse couplef.
However, few people, if anyone aside from Andrea Perez, Sylvester Dav1s,.anc.1 Fhelr
immediate families, remember to mark the date of October 1, 1948 as a significant
step forward in the battle for racial justice. But with t.he sixtieth 'ann'lversary of that
date, proponents of racial justice and scholars of American Catholic hlsto.ry w9uld do
well to focus some attention on Perez and Davis’ plea before the California State
Supreme Court. .

In issuing his ruling in the Perez v. Lippold case. Justice Roger Traynor conc.luded
that the CaTifornia statute. which prohibited state officials from issuing a.llccnse
~quthorizing the marriage of a white person with a Negro. mulatto. Mongolian or a
member ofEhe Malay race.” violated the Fourteenth Amendment right to equal pro-

1. “Loving Decision: 40 Years of Legal Interracial Unions.” All Things Considered. National Public
Radio (June 12. 2007). Available at hllp://www.npr.org/lemplates/story/sloryphp‘?sl()ryld:I()§89f)47.
2. See. Loving Day http:/fwww.lovingday.org/ for more information about these celebrations.
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Tection under the law.* While Justice Traynor’s opinion represents a significant step
¥n U.S. jurisprudence, the petitioner’s initial arguments regarding the statute are
instructive and present an opportunity to examine the intersection of laws circum-
i%cribing the right of certain classes of persons to marry and reproduce with the teach-
ings of the Catholic Church. In stating his case for his clients, Daniel Marshall, a
long-time activist in the Los Angeles Catholic Interracial Council, argued that sin’ce
Andrea Perez and Sylvester Davis were both members of the Roman Catholic
Church, which maintained no official prohibition against interracial marriages. the
California statute constituted a violation of their right of free exercise of religion by
preventing them from participating in the sacrament of marriage. This innovative
argument suggested that due to its sacramental nature, the rightful jurisdiction over
the regulation of marriage rested with the Church and not the state. By so arguing, he
placed the Church’s canon law in direct confrontation with the state legislative céde.
In essence, Marshall’s position argued that canon law took precedem over the
California statute.

l?aniel Marshall’s argument in the Perez case was more than “an end-run strategy.,”
'flS hlst()rian Peggy Pascoe has referred to it.* Rather, Marshall’s appeal to the Church’s
jurisdiction over the marriage contract was an attempt to bring an alternative, highly
articulated, system of law into direct confrontation with a civil legal code that bol-
stered Anglo-Protestant hegemony. As a complex and structured system that wielded
both an ideology and force of coercion of its own, canon law provided Marshall with
a way to resist racialist structures because the Church’s code makes no distinction
between individuals based on race. Rather, the key emphasis falls on religion.

While Marshall made his argument midway through the twentieth century, a con-
cern ()Yer marriage and intrusion of the state’s power had been a recurring issue for
Catholics to consider for much of the previous thirty years. Though this argument
about free exercise has been traditionally overlooked by scholars, an examination of
the Perez case and its antecedents provides one way to take up historian John
MCGreevy’s call for scholars to analyze “how theological traditions help believers
?nterpret their surroundings.” Daniel Marshall’s work in the Perez case leads us to
investigate the analogous relationship between religious and racial difference that is
recurrent in Catholic writing about marriage, and the Catholic perspective on the bal-
ance of power between church and state in regulating marriage. Placed against the
larger backdrop of a shift from a scientitic racism to notions of race as a cultural con-
struction durtng the first half of the twentieth century. these two issues reveal a great
deal about the adaptation ot Catholicism to American conditions. particularly \;‘hen
those conditions are fraught with institutional racism. )

3. Perez v. Lippold. L.A. 20305. Supreme Court Case Files (California State Archives).
4.» Peggy Pascoe. “"Miscegenation Law, Court Cases and ldeologies of "Race’ in Twentieth-Century
America.” Journal of American History 83, no. 1 (June 1996): 61.
’ 5. JohnT. I\/h‘lGI‘CC\'). Parish Boundaries: The Catholic Encounter with Race in the Twentieth-Century
Urban North (Chicago: University of Chicago Press. 1996). 4. -
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I. Spiritual Miscegenation
In writing about the issue of interracial marriage, John LaFarge, S.J., one of the

founders of the Catholic Interracial Councils, showed a marked concern for the stress
and hardship that contemporary American social conditions would place on the par-
ties who entered into those unions. In a passage in The Race Question and the Negro,
he explained, “Racial intermarriage naturally produces a tension in family relations
not unlike that tension which is produced by a mixed marriage in the field of reli-
gion,” which were “subject to a special impediment from the church.”® Thus, LaFarge
highlighted the role of canon law in Catholic considerations of this issue by analo-
gously linking mixed racial marriages with mixed religious marriages. The analogy
would make sense to his fellow Catholics, because an examination of U.S. Catholic
periodical sources reveals that the “problem™ of interfaith marriages proved to be a
much more pressing issue than concerns about what Martha Hodes prefers to call
marriage “across the color line.”” Since spiritual matters were the primary concern of
the Roman Catholic clergy. there would necessarily be a focus on securing the faith
of their coreligionists, and a mixed marriage would bring differences of belief directly
into the most intimate of relationships. The Code of Canon Law explicitly regulated
the conditions under which a Catholic could enter into matrimony with a person out-
side of the faith. In addition to the regulation of mixed faith marriages, the 1917 Code
of Canon Law presented impediments based on want of age, impotence, existing bond
of marriage. sacred orders and a number of other situations. No such explicit state-
ment existed with regard to mixed racial marriages.”

During the height of the second wave of immigration in the United States,
Catholics were acutely concerned about new immigrants leaving the Church as they
adjusted to American conditions—a problem commonly referred to as “leakage.”

6. John LaFarge, S.J., The Race Question and the Negro (New York: Longmans, Green and Co.,
1943), 196.

7. Martha Hodes. “Introduction: Interconnecting and Diverging Narratives.” in Sex, Love, Race:
Crossing Boundaries in North American Historv. ed. by Martha Hodes (New York: New York University

Press, 1999). 1-9.

8. Of the impediments to marriage recognized by
marriage between a Catholic and a non-Catholic. The Code of Canon Law established two types of imped-
iments for these marriages, depending on whether or not the non-Catholic partner had been baptized. If that
partner was unbaptized (a Jew. a Muslim. a Hindu. etc.) there was a diriment impediment rendering the
potential marriage invalid. If that partner had been baptized (a Protestant). then there was an impedient
impediment rendering the marriage valid. but gravely sinful. Though this teaching on marriage traced back
to the Apostolic period. it had undergone a number of slight alternations. and by the nineteenth century.
Catholic bishops. including those in America. were allowed 1o issue a dispensation from the impediment
on the condition that the priest secured a written promise that the Catholic party would be free to practice
his or her faith and that be or she would see to it that the children would be raised and educated as
Catholics. For more information see T. Lincoln Bouscaren. S.J.. and Adam C. Eliis. S.J.. Canon Law: A
Text and Commentary (Milwaukee, Wisc.: The Bruce Publishing Company. 1946). 455-496: Stanislaus
Woywood. O.FM., LL.B., “Canon Law Studies: Marriages between Catholics and Non-Catholics.” The
Homiletic and Pastoral Review 40 (February 1940). 409-419; Idem. “Marriage Impediment of Mixed
The Homiletic and Pastoral Review 40 (March 1940), 633-643: and Idem. “Marriage of
* The Homiletic and Pastoral Review 40 (April 1940): 756-766.

the Church. one of the most common was that of

Religion.”
Catholics to Unbaptized Persons.’
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Although Roman Catholicism had been the largest single Christian denomination in
the United States since the 1850s, in real numbers Protestants overwhelmed
Fatholics. Subsequently, the clergy were particularly haunted by the problem of
‘letakage". due to the presence of Protestant settlement houses and social services
This period of transition and flux prompted investigations such asr Geral‘(i
Shagghnessy’s Has the Immigrant Kept the Faith? (1925). However, after the dra-
matlc.: reduction of immigration by the end of the 1920s, the focus shift’ed to interfaith
marrl.age as the cause of individuals leaving the Church. For instance, working from
a varlety. of sources and estimates, in 1934 Peter Bernarding estimated that of those
Persons involved in mixed marriages, 38% or 79,800 persons failed to make the:ir
‘Easter duty,” hence rendering them “lost to the Church.” Furthermore, Bernardin
explained, “My constant endeavor in making this estimate has been to u;lderestimati
rther than to overestimate; so that I think it safe to set down our annual lossés from
this source as being in the neighborhood of 100,000 souls.” If that rate remaine‘d con-
:lt;l:It] ;f;zgl;):s would be close to 1.5 million people by the time the Perez case came
' AThe language of racial difference sometimes haunted these meditations on interre-
.lilglious marriage. For example, in a 1931 article littered with phrases like “color line,”
mlxt?d mz%rriages," and “miscegenation,” Joseph Donovan discussed the problem g)f
the “m.vasmn of Catholic life by the unregulated marriages of Catholics to non-
Catholics.” Entitled “Keeping back the Color Line,” the article was not a treatise on
the changing racial dynamics of America’s urban centers, but rather a meditati(;n on
what .Donovan termed “‘spiritual miscegenation.” Novelist and literary scholar, Toni
Morrison has convincingly argued that “blackness™ is the dominant metaphor f(;r dif-
ference in the American mind, and Donovan'’s article is one example that bears out
her the.ory. The notion that interracial marriages were dangerous and negative W;i% SO
pervasive in American life that he could most effectively express his concern and ;i;Q—
tress about'religious difference in marriage by invoking the specter of racial mixing 0
. By turning to the language of race to express his fears about interreligious mz;r-
rlz?ge,' Donovan points out the degree to which notions of racial hierarchy are tied to
thmkmg about marriage. Statutes regulating intimate relations between whites and
n'on—whltes have been part of the fabric of the American legal system since coionial
tlmes.‘. In the wake of the Civil War, African Americans rushed to regularlize their
marriages in the eyes of the state. responding to the decades during which slaves were
u11qblc to contract marriages. Evidence suggest that both African Americar;s and
whites were generally resistant to interracial marriages during this time and as ;h'hite

Pas,(:)r.alptzjl"iBern}uid(igg. \N:) S.l'l;BA. “Catholic Losses through Mixed Marriages,” The Homiletic and

s iew 3 eptember 1934): 1267-1272, and Idem, “Mixed Marriages: i

rats o . . : )y ges: P : e

Curatives,” The Homiletic and Pastoral Review 35 (October 1934): 52-58 gest Preventarives and

10. Jos / " i . .

e ;(l)\(eﬁlb P.1 tl))}on(})\anj. C'M." J.C.P., Keeping Back the Color Line.” The Homiletic and Pastoral
R ay 19 1): 812: Toni Morrison, Plaving in the Dark: Whiteness and the Literary Imaginati

(New York: Vintage Books. 1992). . smaron
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men had limited access to black women, miscegenation decreased considerably. As

Reconstruction gave way to disenfranchisement and Jim Crow, the complex of laws

circumscribing African American lives, anti-miscegenation statutes took up a promi-
nent place in that legal structure.'! Progressively, these statutes used the language of
blood to define “negroes” as any person who had any African ancestry at all. The so-
called “one drop rule” worked to produce the appearance of an impenetrable wall of
separation between whites and people of color. In the realm of anti-miscegenation
statutes, the Virginia Racial Integrity Act of 1924 became the most famous. Passed in
conjunction with the Virginia Sterilization Act, the Racial Integrity Act called for the
state registrar of vital statistics to ascertain the racial composition of every resident of
the Commonwealth who wished to contract a marriage, and any other person who
desired to register. Based on that certificate of racial composition, it was then “unlaw-
ful for any white person in this State to marry any save a white person, or a person
with no other admixture of blood than white and American Indian.” The stated excep-
tion for American Indian blood was to allow for one-sixteenth or less admixture in
honor of the descendants of Pocahontas.'?

As the Virginia case suggests, those concerned with preserving white racial
supremacy were also concerned with taking steps to improve the race such as advo-
cating sterilization for the “unfit.” Coalescing in the eugenics movement that was
increasingly popular after the turn of the century, these individuals looked to science
to improve the race by encouraging the “fit” to reproduce, while discouraging the
“unfit” from reproducing. Under the leadership of activists such as Charles
Davenport and Harry Laughlin, the founders of the Cold Spring Harbor Station for
Experimental Evolution and the Eugenics Record Office, the movement succeeded in
winning enough popular support to put forth a legislative agenda that included immi-
gration restriction, forced sterilization, and a host of marriage regulations.
Institutionalized after World War I in the American Eugenics Society (A.E.S.), the

eugenics advocates faced no stronger opponent than Catholic activists—both clergy

and laypersons—who routinely lobbied state legislatures, and spoke out against

eugenic statutes."

11. Joel Williamson. New People: Miscegenation and Mulattoes in the United States (Baton Rouge:

Louisiana State Press. 1995). 91-109.
12. “The Racial Integrity Act.” Commonwealth of Virgina, {S.B. 219}, passed March 20. 1924. For

more on the Racial Integrity Act. see: Barbara Bair. “Remapping the Black/White Body: Sexuality.
Nationalism. and Biracial Antimiscegenation Activism in 1920s Virginia." in Sex. Race, Love: Crossing
Boundaries in North American History. ed. by Martha Hodes (New York: New York University Press.
1999), 399-422: and Richard B. Sherman. ““The Last Stand": the Fight for Racial Integrity in Virginia in
the 1920s.” The Journal of Southern History 54, no. 1 (1988): 69-92.

13. See Sharon M. Leon. “Beyond Birth Control: Catholic Responses to the Eugenics Movement in
the United States. 1900-1950” (Ph.D. dissertation, University of Minnesota. 2004). On the American
Haller, Eugenics: Hereditarian Attitudes in American Thought (New
Brunswick, N.J.: Rutgers University Press, 1963); Daniel J. Kevles, In the Name of Eugenics: Genetics and
the Uses of Human Herediry (Berkeley: University of California Press. 1985) and Diane B. Paul,
Controlling Human Heredity, 1865 to the Present (Amherst, N.Y.: Humanity Books, 1998).

eugenics movement, see Mark H.

OSSN
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4 Despite this consistent opposition, the A.E.S. pursued a broad-based agenda that
included support for anti-miscegenation statutes. For example, Davenport corre-
sponded with W.A. Plecker, one of the chief proponents of the Racial Integrity Act
both b.efore and after the act’s passage in 1924, although he declined to offer)zlissis:
tance in the administration of the law. Additionally, on several occasions membe‘r; é)f
the A.E.S. leadership, such as Madison Grant, discussed various anti—miscegenaﬁon
stat.utes and their enforcement.'* Similarly, Davenport crafted an extremeiy favorable
review of Earnest Sevier Cox's book, White America, which argues that the United
St.ates .was in a state of racial deterioration that could only be halted by the mass
migration of blacks back to Africa.'” In the review, Charles Davenport extolled n;)‘t
only Cox’s book, but also the author himself, who also was instrumental in securing
Rhe pajﬁsage of Virginia’s 1924 anti-miscegenation statute. Davenport gushed
Ameflca.ls still worth saving for the white race and it can be done. If Mr. E S‘ Cox,
can br.mg it about he will be a greater savior of his country than George Wash.in. ton
\Ye wish him, his book and his *‘White America Society’ godspeed.”!® Da;/en gort’s:
thinking can be taken as representative of the leadership of organized eugenicsp A
The authors and editors of the eugenics press expressed a good deal of curi(;e.ity at
the ways Catholics approached questions of racial difference and religious diffeArenc;:
For e).(ample, in discussing eugenics in South America in 1922 Reginald Harris d
eugenics field worker, explained the reasons for a lack of prejudice based on sk,in
co.lor: “It is probably that there are no deep-lying national prejudices against coléred
Skll? am'ong the Portuguese and Spanish. On the other hand, the religious barrier
against interbreeding is certainly much stronger among Latins than among Teutons
Whe.n, however, the religious hindrance is removed, when Indian and Negro becarr;e.
confirmed in the Catholic faith, then they are of one body with the ’Caucasian
Catholics.”"” Harris’ observations in Eugenics News pointed out that ideally accé t-
ar.lc.e of the Catholic faith and teachings made all other differences of race and e?h-
n1(:.1ty meaningless. More important, however, is the fact that Harris interpreted this
unity achieved through conversion as reflecting negatively on the Catholic under;
standing of race, biology and society.'®

14, W. ec { i arles

i (]Ag.zl:lclzl:;r t?lderlm the Charles Davenport Papers and Folder #] and #2 (1925-1935) of the
2 5-1956) tor the American Eugenics Society ¢ “ti the A

_ : ) . ‘ y collection, both hou: i e rice

Philosophical Society. Philadelphia. Pennsylvania. et the American
3 it A i s " . .

. 1 lWluu j\muua continues to be a favorite with American white supremacists. and has achieved
renewed prominence with the Obama candidacy for presi rof ‘

. ama ¢ acy president. Tom Metzger. leader of the Wi Ve
Resistance. apparently recommends it as : S

. appa \ nds it as part of “well rounded racial education.” See “Whi i

‘ €. h f ation.” See "White America t
Earnest Sevier Cox.” Access St Louis! e e o/ 2008108

. JOX. ss St Lowds! (August 28, 2008) <htip://acce i g :
white-america-by-earnest-sevier-cox.html>. i prfpccestlont Blogspaom IOV

16. “White America.” Eugenic :

A" Eugenical News 9, no. 1 (January 1924): opy of view is

in the Davenpert Punene y 1924): 3. A copy of the review is also located

' l\;elfllnd:j G: Hdrr']s. Eujgemcs in South America.” Eugenical News 7, no. 3 (March 1922): 29-30
- .‘h / hl 3 arris’ article referred to the ways that South Americans understood skin color and racial
" .I‘du h} the work .ot Nancy Leys Stepan demonstrates that within Latin America. a “softer” eugenics pre-
ailed that than which took hold in the United States. England and Northern Europe. She altribute; this
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Certainly, Catholic thinking about race was not uniform, and scholars have docu-
mented the tremendous tensions that existed between ethnic Catholics and African
Americans. But, at the same time, Catholics did not approach questions of race in the
same way that their non-Catholic neighbors did. In addition to the lessons presented
by the everyday lived experiences of the diverse American Catholic population, the
Church’s teaching maintained that Catholics were united through their commitment
to a common faith and a sacramental theology. regardless of racial and ethnic differ-
ences. Dealing with tremendous diversity due to the immigration of the nineteenth
century, Catholic bishops allowed the establishment of national parishes that recog-

nized the authenticity of distinct and traditional styles of worship and that worked to
This is not to say that there were not serious

preserve the ethnicity of immigrants.
instances of conflict amongst ethnic groups in Catholic urban centers, but the estab-

lishment of national parishes theoretically accommodated difference more than they
discouraged it. This unity through faith and ritual extended not only to the new immi-
grants, but also to the small numbers of professing African American Catholics."

I1. A Sacred Power

Miscegenation statutes dealt with the question of racial difference and hierarchy
through regulating access to marriage. For Catholics, the question of who had appro-
church or the state, was a significant

priate jurisdiction over the marriage union, the
However, this question fell into stark

one due to the status of marriage as a sacrament.
relief with Pope Pius XI's 1930 encyclical, Casti Connubit. The encyclical reiterated
Catholic teaching on marriage, emphasizing the Church'’s opposition to artificial birth
control, eugenic sterilization, divorce, free love, and trial marriages. In the letter, Pius
XI restated canon law’s position on interfaith marriages. All of these teachings on
marriage and reproduction were based on the Church’s claim to sole jurisdiction over
the marriage contract. Due to the sacred nature of the union, the state could rightfully
legislate the civil effects of marriage, such as inheritance, but only the Church held
the authority to dispense impediments to marriage.”’

Emphasizing the role of the state as protector, the encyclical also counseled
against the ways in which the state might overstep its bounds by interfering with mar-

riage. The letter condemned eugenics legislation that would prevent persons from

_amarckian thought held some sway. and to reli-

difference both to cultural ties with France. w here neo-1
“The Hour of Eugenies™: Race.

gious (Catholic) objections 1o human «terilization. See Nancy Stepan.
(Ithacu. N.Y.: Cornell University Press. 199 1),

19. The key texts on these complicated issues are as follows: R. Emmett Curran. “Splendid Poverty:
Jesuit Slave-Holding in Maryland. 1805-1838. in Randall Miller and Jon Waklyn. eds.. Catholics in the
Old South: Essavs in Church and Culture (Macon. Ga.: Mercer University Press. 19833, 125-146: Cyprian
Davis. The History of Black Catholics in the United States (New York: Crossroads. 19901 John T.
McGreevy. Parish Boundaries: The Catholic Encounter with Race in the Twentieth-Century Urban North
(Chicago: University of Chicago Press, 1996): and David W. Southern. John LaFarge and the Limits of
Catholic Interracialism, 1911-1963 (Baton Rouge: Louisiana State University Press. 1996).

20. Pius X1, “Casti Connubii” in The Papal Encyclicals, 1903-1939, Volume 1. ed. by Claudia

Carlen. THM (Pierian Press. 1990). 391-414.

Gender. and Nation in Latin America
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marrying du ssibili i
e zlon%eme t(()j tlhe .posﬁlblhty that they might produce defective offspring. The letter
rai ) conden ne e'glslan(.)n that would forcibly “deprive these [persons] of that natu
nit mey y meﬂlcal action despite their unwillingness.” Significantly, in discussing
s asures, the encyclical critically si ' ’ A
‘ y singled out those “who over solici {
Lo megsures. . S ver solicitous for the
e o 5 l[]llcs, not‘only give salutary counsel for more certainly procuring the
;ed g tz)m calth of the future child—which, indeed. is not contrary to right
ason— ics i i an
on— u.t lput euiglemcs before aims of a higher order,” and wish to promote %
itive legislation.” i : A o
. v(};zlls z;tlon. Rz?ther than condemning the goal of promoting healthy chil(I;ren
negatigve ;{n’ary positive measures, the encyclical only speaks out against invasive
e pmm(;))? 1c1€;. l;l"he letter favors the power of persuasion over the use of forc;: in
i ¢ Spri |
e indiv.(()in (; [e;lthy offspring. Hence, the letter explains that “[a]ithough often
¢ iduals [those predisposed to have “defecti i
Spos ave “defective” offspri : i
e thos : . spring] are to be dis-
. fom ent::)rmg Into matrimony, certainly it is wrong to brand men with the
S a of crime because they contract i
g marriage, on the ground th: pi ¢
that they are in every res F ; o o
y respect capable of matrimony, th ill gi i
: : . 11 give birth onl
tive children, even thou aenca T anen e st
. gh they use all care and dili 22
" ! - thought gence.”* The message here is that
" arydcharactensllcs cannot be construed as active choices for which an individ
can and « i i A e
e shouﬁlbedheld responsible. Since heredity exists outside the realm of free
esponsible decision making, the
, state should not have the i
‘ ponsible ‘ ower to disad-
var?l:ge an individual or restrict that person’s rights on that basis ’ e
€ teachi i i ] fi .
. amhorithltr;lgs amC]:Jlated in Casti Connubii represent one clement of the struggle
y that marked the Church’s relati ip wi :
s relationship with mod ati i i
teenth and twentieth ¢ i e of e
enturies. Though individuals mi iti
e W s might be citiz f icul:
it an  centurie indiv ens of particular
:)heir 1~t~m1:16& their rights and responsibilities derived from their personhood, not
0 ] . . . . ~ . ' ’
- tp t1ca lsltatus. Thus, as a basic union of individual persons, marriage was sub
o natural Iz 5 C1vi iewi I ter of
oot o na ra[h d\ghmore so than civil law. Viewing itself as the logical interpreter of
w, the Church spoke on marri i
tural age in an effort to reclai SACT?
union from the corruption of modernity. i the sacramenta
The significance of this stanc
e edimi |?(:Ta;nceczf this stance was not lost on Protestant observers. For instance
s of The Christian Century remarked, * i o ‘ ’
ditor " ed, “The practical effect of i
e edtors . s . practical etfect of the Catholic
docttine & to. b‘rmg marriage wholly under the control of the church—that is. of an
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state authority only over matters such as licensing and inheritance guaranteed that
blic policy initiatives constituted

there would be a good deal of debate over which pu
an overstepping of civil authority.

The example that makes this debate mos
“social disease legislation.” Unlike anti-miscegenation codes, these eugenically

inspired laws called for individuals to present a certificate stating that they were free
from sexually transmitted diseases and other “defects” before the state would grant
them a marriage license. While infected individuals would not be granted a license,
if they could present an affirmative certificate signed by a physician at a later date,
the state would officially recognize the marriage. Therein lay the rub for Catholics:
Was this legislation creating a civil impediment to marriage, or was it merely a delay
in the interest of public health? Discussing a 1938 New York state regulation Paul
Blakely, S.J.. an editor of the Jesuit journal America, argued that the statute called
for a justifiable delay to marriage that protected the public good rather than creating
an impediment.** Others disagreed with Blakely’s position on whether or not the
state was overstepping its jurisdiction. Theologian Francis J. Connell, C.SS.R.,,

refuted Blakely’s position based on the fact that the Church claimed sole authority
ructed readers that “since the Church

t clear is the conversation surrounding

to regulate the marriage coniract. Connell inst
has not legislated that social disease prevents & baptized person from contracting a
valid and lawful marriage, Catholics must hold that there is no human legislation
binding in conscience which directly prohibits a baptized person so aftlicted from
marrying.”>

Connell’s position is instructive. With regard to canon law, he allowed for a very
narrow interpretation of the text. He followed the letter of the law and tended to be
suspicious of that which fell outside of the elements delineated in that law, particu-
larly in instances that involved a conflict between church and state over jurisdiction.
In Connell’s opinion, social disease legislation and compulsory blood tests repre-
sented an attempt on the part of the state to legislate moral issues. He instructed his

readers:

-
24. Paul Blakely. S.J. “Social Diseases and Legislation for Marriage.” America (July 2. 1938): 295.
Blakely's article also included a common confusion that was key to the success of many eugenic policy
s. In stating that “[tlhe disease can be inherited” Blakely made a significant mistake that one of
his fellow Jesuits keenly pointed out in a subsequent issue: discase cannot be inherited: fetuses can be
@ an environmental transmission rather than a hereditary taint. [Robert C. Graham.
merica July 16, 1938): 354.] Blakely responded that he
4 misstep for which he considered himself “cen-
*America (July 230 1938): 377.1

social disease legistation

initiative

infected in utero. causin
S.J. “Correspondence: Marriage Legislation.” A
“used the term in its popular. not biological, sense.”
surable,” |Paul L. Blakely. S.J. “Correspondence: Marriage Legislation.”
25, Additionally. Connell was quite concerned about the cugenic origins of
and the subsequent dangers of abuse. Urging Catholics to assume a critical stance toward marriage license
laws. he counseled that “to avoid civil penalties. baptized persons will prudently observe the laws of the
localities in which they reside. At the same time it is well for Catholics 1o be familiar with the teachings
of their Church on this matter, and to be alert to the danger which this present legislation may be only the
opening wedge—the danger of legalized sterilization. The use of moral means, that is legislation. to pre-
vent diseased persons from procreating may easily lead to the use of physical means.” Francis J. Connell,
C.Ss.R., "Correspondence: Marriage Legislation.” America (July 16, 1938): 354
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It is imperative therefore that Catholics be alive to the situation and realize that the civil
government is now arrogating to itself a sacred power that Christ wished to be exercised
solely by His Church, and that in passing eugenic legislation binding on the baptized the
state is going beyond its lawful sphere just as truly as if it legislated as to who should be
admitted and who should not be admitted to Holy Communion.2

Connell was never one to mince words when he thought the integrity of the Church
was in danger. Despite the fact that he seemed utterly convinced that his position was

indisputable, the debate over social disease legislation continued into the 1940s in
Catholic periodicals.?’

II1. Prudence

In his insightful work on the legal construction of race. White by Law, lan Haney
Lépez emphasizes the role of law in structuring society. He argues that “|1]aw is one
of the most powerful mechanisms by which any society creates, defines and regulates
itself.”* This emphasis on the role of law within American society leads him to con-
clude that in the construction of race, law functions both as coercion and as ideology.
It constrains action “through the promulgation and enforcement of rules that deter-
mine permissible behavior™ and limits cognitive possibility by defining, “while seem-
ing only to reflect, a host of social relations, from class to gender, from race to sexual
identity."*” Anti-miscegenation cases performed both of these functions by regulating
the marriage contract and by issuing definitive statement on racial categorization. In
this way, they contributed to the effort to shore up white supremacy.

The initial prohibition against miscegenous marriages in California arose in
1850 and it accompanied a statute that prevented African Americans or “mulattoes”
from testifying for or against white persons in a court of law. Quickly thereafter, in
1854, the law was amended to exclude the testimony of Chinese persons. The ini-
tial language was succeeded by Civil Code 60 in 1872, which prohibited the mar-
riage of white persons with “negroes” or “mulattoes.” The law was then amended
in 1901 to exclude “Mongolians™ and in 1933 to exclude members of the “Malay

26. Francis J. Connell. C.Ss.R. “May the State Forbid Marriage Because of Social Disease?” The
Ecclesiastical Review 49. no. 6 (December 1938): 517.

27. See Thomas Vernor Moore. 0.S.B. “Marriage and Venereal Infection: L. Ecclesiastical Review 50).
no. 4 (April 1939): 323-331: Francis J. Connell. C.Ss.R.. “Marriage and Venereal Infection: 1.7
Ecclesiastical Review 50, no. 4 (April 1939): 331-334: Francis J. Connelt. C.S.R.. “State Legislation on
Venercal Diseases.” Ecclesiastical Review 30. no. 3 (May 1939): 445-446: Francis B. Donnelly. S.T.L..
“Compulsory Blood Tests Before Marriage: 1. Ecclesiastical Review 51. no. 1 (July 1939): 9-21: Francis
J. Connell. C.Ss.R. “Compulsory Blood Tests Betore Marriage: IL™ Ecclesiastical Review 51, no. | (July
1939): 21-30: Thomas Vernor Moore. O.S.B.. “The Marriage of Persons Infected with Venereal Discase:
L7 Ecclesiastical Review 53. no. | (July 1940): 27-53: and Francis J. Connell. C.Ss.R.. “The Marriage of
Persons Infected with Venereal Disease: 11." Ecclesiastical Review 53. no. | (July 1940): 54-59.

28. lan F. Haney Lopezr. White by Law: the Legal Construction of Race (New York: New York
University Press, 1996), 9-10.

29. Ihid.. 121,124,
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nomic realms.** Marshall, however, saw a chance to directly pose the teaching of the

Church against the system of racial oppression. One of the first steps Marshall took
was to write to the Auxiliary Bishop of Los Angeles seeking support for the action.
In an April letter, Marshall explained to Bishop Joseph T. McGucken:

The issue of religious liberty will be raised by allegations and evidence that the dogma of
the Roman Catholic Church is as follows:

1. Jesus Christ is the founder of the Roman Catholic Church;

2. Marriage. validly contracted and consummated. between baptized persons is a s

acrament
instituted by Jesus Christ:

3. There is no law of the Catholic Church which forbids the intermarriage of a non-white
person and a white person;

4. The Church recognizes the right of the State to legislate in certain respects concerning

marriage, on account of its civil effects: e.g., alimony, inheritance and other like matters.
When the State enacts laws inimical to the marriage laws of the Church, practically
denying her right to protect the sacred character of marriage, she cannot allow her chil-
dren to submit to such enactments. She respects the requirements of the State for the
marriages of its citizen as long as they are in keeping with the dignity and Divine pur-
pose of marriage;

5. The Church has condemned the proposition that “it is imperative at all costs to preserve

and promote racial vigor and the purity of the blood; whatever is conducive to this end

is by that very fact honorable and permissible.”

Then, he asked the auxiliary bishop if he would meet with Perez and Sylvester to
ascertain their readiness for marriage. and if he would testify in court in support of
those elements of dogma that were essential to the case. Marshall must have been dis-
appointed, if not surprised, by the response he received from McGucken. The bishop
sent off a quick note of reply, in which he chided Marshall for his presumptuousness,
counseling: “I cannot think of any point in existing race relationships that will stir up
more passion and prejudice than the issue you are raising. [ doubt seriously the pos-
sibility of getting a balanced judgment in this matter, and [ would advise you to con-
sult with some older heads before attempting this issue, particularly since you are
planning to involve the Church in it.”3 Despite McGucken’s less than enthusiastic
response, Marshall moved ahead with the suit. filing in the original jurisdiction of the
California State Supreme Court.

In responding to Marshall’s brief. the state attorney raised John LaFarge's work in

The Race Question and the Negro in an effort to refute Marshall’s claims

about
Church teaching on interracial marriage. In that text, LaFarge counseled: “w

here such

33. David W. Southern, “But Think of the Kids: Catholic Interraciatists and the Great American Taboo
of Race Mixing.” U.S. Catholic Historian 16. no. 3 (Summer 1998): 67-93.

34. Copy of Letter from Daniel Marshall to Most Reverend Joseph T. McGucken (April 23, 1947). and
Copy of Letter from McGucken to Marshall (April 26, 1947). John LaFarge Papers (Box 17. Folder 29,
Daniel Marshall Correspondence. 1947-1950). Special Collections. Georgetown University Library.
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the claims of reasonableness for the anti-miscegenation statute. Drawing on a vari-
ety of court rulings, Marshall sought to argue that mixed marriages did not represent
a clear and present danger to the state that would be necessary to justify the abroga-
tion of the natural right of persons to marriage or to the free exercise of religion.
Since the issue had never come before the California Supreme Court, or the United
States Supreme Court, the state’s brief pointed to several state and federal rulings.
In analyzing the cases cited by the state, Marshall argued that the decisions repre-
sented the codification of racial prejudice and the unfounded assumptions about
“inferiority.” Marshall skillfully pointed to the ways in which the rulings, and the
state’s use of them, worked only to uphold the ideology of white supremacy. He

included an extended quotation from the ruling of a 1890 federal case in Georgia, to
make his point:

The amalgamation of the races is not only unnatural, but it is always productive of
deplorable results. Our daily observations show us that the offspring of these unnatural con-
nections are generally sickly and effeminate, and that they are inferior in physical develop-
ment, and strength to the full blood of either race. It is sometimes urged that such marriages
should be encouraged for the purposc of elevating the inferior race. The reply is that such
connections never elevate the inferior race to the position of the superior. but they bring

down the superior to that of the inferior. They are productive of evil, and evil only. without
any corresponding good.*

He capped this argument with an extended quote from Mein Kampf that mirrored
much of the language available in the rulings from the state and federal courts.
Explaining the parallel, Marshall charged California with pursuing the purity of the
“blood of the so-called white race™ at all costs.*! In doing so, he leveled a powertful
charge of overt racism at the state.
He then moved on to answer the state’s claims of biological justification for the
statute, which reflected an older and tenacious notion that race was a scientifically
quantifiable reality. These claims were firmly rooted in the eugenics literature of the
1910s and 1920s. The state turned to Charles Davenport’s study, Race Crossing in
Jamaica, and to the work of W.E. Castle, a Harvard geneticist. S.J. Holmes. a
University of California biologist, and E.B. Reuter, a University of Chicago sociolo-
gist, for evidence of the deterioration that would result from interracial marriage. In
cach case. Marshall was able to point to more recent analysis by Otto Klineberg and
Ashley Montagu that illuminated the racist assumptions. methodological flaws. and
the thin data in this early work. Klineberg and Montagu stood among the newer gen-
eration of social scientists who argued for the cultural and sociological constructs of
racial difference.” As Elazar Barkan has argued in The Retreat of Scientific Racism,

40. “Petitioner’s Reply Brief.” Perez v. Moronev [Lippold] 1..A. 20305. 20-22. Quotation from 21.
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well.”™¢ Traynor rehearsed the case law establishing marriage as a fundamental right
that includes the right to marry the person of one’s choosing. The California anti-mis-
cegenation statute restricted that choice by placing whole classes of persons out of
bounds without establishing that there was clear reason for the restriction. He rejected
the arguments of both physical inferiority and social tension as a reason for the
restriction. Citing cases related to jury selection and residential segregation, Traynor
argued that promoting peace could not come at the expense of fundamental
Constitutional rights. Traynor laid the blame for social tensions on racial prejudice:
“If they [progeny of mixed marriages] do [suffer stigma of inferiority and rejection
by both races], the fault lies not with their parents, but with the prejudices in the com-
munity and the laws that perpetuate those prejudices by giving legal force to the
belief that certain races are inferior, If miscegenous marriages can be prohibited
because of tensions suffered by the progeny. mixed religious unions could be prohib-
ited on the same ground.” In making this analogy, Traynor pointed directly to John
LaFarge, noting that the Jesuit called the unions “not unlike” one another.*’ Finally,
Traynor faulted the statute for failing to clearly define all of the terms employed to
designate racial groups.

Traynor’s decision was supplemented by two concurring opinions that forcetully
expressed dismay at the arguments used by the state to Justify the anti-miscegenation
law. Calling the statute a “product of ignorance, prejudice and intolerance,” Justice
Jesse Carter cited the Declaration of Independence, the Bill of Rights, the Fourteenth
Amendment to the Constitution, and the Charter of the United Nations as important
documents that it contradicted. He was particularly moved by Marshall’s use of the quo-
tation from Mein Kampf, which he reproduced in full in his opinion.* Justice Douglas
Edmonds wrote a concurring opinion that came the closest to affirming Marshall’s
claims about free exercise. In large part, Edmonds agreed with Traynor, but he argued
that freedom to marry was protected under the guarantee of religious freedom and that
the proper emphasis should be placed on the absence of a clear and present danger that
could justify compromising the First Amendment right of free exercise.*

In the wake of the California State Supreme Court’s decision in the Perez case,
both Catholic and secular media reported the ruling. The secular media, in particular,
recognized the willingness of some Catholics to challenge anti-miscegenation
statutes as signaling the emerging presence of Catholics in the national civil rights
movement. For instance, the Nation explained that “Marshall's achievement is a per-
sonal triumph, for most ot the civil-rights organizations failed or refused to partici-
pate in the case on the assumption that miscegenation statutes could not be success-

fully challenged in the court.”™
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Tensions Not Unlike that Produced by a Mixed Marriage 43

Reports of the decision in Catholic journals tended Fo laud the Pere::.lrulmf1 as la
moral victory, while continuing to sound a note of caution abf)ut the SOle].%lTl cul-
tural environment for interracial marriages. In the initial reportmgl of the.decmon, th‘e
editors of America (led by John LaFarge, who served as z.m a.ssomate .edltor, an exec-
utive editor and eventually editor-in-chiet from 1926 un'tll bls deatk_l in 1963) qu((i)tfed
directly from Francis Connell’s 1938 piece in the Ecclesiastical Review that calle ; (ir
Catholics to resist intrusive legislation. However, the quote- ﬁom .Co:merll wa§ ol-
lowed by a caution about the *“great personal problems and dlt‘t‘lcultles thflt an mte;'-
racial marriage would entail. Gravely, the editors remarked: Thﬁ:re ar'e few peop(e1
who can accept such a burden. Toward them the attitude of Cath.ollc.s will Ee ?_;-Ctat’i |
by respect for the person redeemed by Christ and the .sacrament lnStltl.lted y ‘ znl

Some months later, America carried an article written by tbe Jesuit legal sc .? ar‘:
Robert F. Drinan. Even though the article was entitled “Triumph (?v§r Racmf],
Drinan failed to share the optimism of the writers at Time and the Ncm‘{m, clf)sn;g
his analysis of the decision with the following ?lece: “Th.erjc should, of coursé, CE
no agitation to repeal such statutes since 1) it is unrealistic to ex;laecl\tl any;u "
repeal, and 2) such a course of action might petrpetr:.lte the fallacy that lé‘gr:) ds,thé
a general practice, desire to intermarry.”? With thlS statemen.t, he rep 1cge
reluctance of LaFarge and many members of the hierarchy to r‘1sk f:hal.len.glng tré-
ditional taboos against interracial relationships in the name of racial J.LISFICG. Thls
final caution received a stinging rebuke from Ted LeBerthon, a Cath(?}lc ]ournihs;
from Los Angeles, who suggested that Drinan héd been sFruck by “an atta}cl ;)d
excessive prudence” and that “the Church, in the Amterest. of true .prudffnce., 9 ou
encourage the repeal of laws everywhere against 1'nterrac1a1 murrl.a‘g‘e, agallrllst aln):;

thing that would intimate that our brother in Christ, the Negro, is something less
an ¢ an person.”™? _
thdill"};leh::\]/i]r]aZe in the Interracial Review was much more positive than tl’lat m
America, but the editors still felt compelled to strike a balarTce between LaFjirge’s
public reticence and the Church’s teachings. While they took into account LaFarge’s
cautions and the state’s use of them, the editors cast‘the prf)blen} of contetnporary
social conditions as arising “not from anything in their marriage llself, but tr‘or’n the
attitudes of the group around them”—attitudes tha‘t they were W(?rkmg t(lghii]r’lgei
They argued that LaFarge's position helped to Clarlt.y Church teachm.g‘ that “dec irzz
the absurdity and wrongness of any regulations whlch \fvoulQ ta@ this m\atte\r)ou o
where it properly and alone belongs: the free chmce‘ot the lndw’u‘iual‘sl %(?nccrxlls. .G
This reading of LaFarge's position cast the problem of :\‘ou‘al C(.)nd?IlOl.]S as somc(;. m?
that could be dealt with through activism in the pursuit of racial Juslw“c. The iel 1%015
tauded the California decision for correcting a “major moral and legal‘ sca‘m%d..'a‘r;
“because it is a powerful exemplification, in an unexpected quarter. of the far-reach-
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ing bearings of Catholic moral and sacramental teaching upon human conduct: of the
'Cht?rch’s power to heal a wound that the accumulated wrongs of centuries have
inflicted upon American society.”> |

The editors of the Interracial Review recognized the potential contained within
Marshall’s willingness to place canon law in conflict with the civil code of law
Although his position was a risky one to take during an era in which Paul Blan%har(i
and other intellectuals were accusing Catholics of being unable to think for l‘hem—
Sf.:]VCS., M‘arshall’s argument in the Perez case illuminates the ways in which reli-
glo.us institutions ?nd social teachings can provide alternative narratives that work to
r‘esmt oppression.™ Marshall’s strategy proves that, rather than being unable to think
f.0r themselves, increasingly Catholics were willing to creatively mine their tradi-
thI]S. and teachings for new ways to pursue social reform. In that vein, Catholics
Contm.ued the process of negotiating their public identity as both Cat’holics and
{\me_rlcans while they challenged the coercion and ideology of racist marriage leg-
islation with their own code of laws. Ditfering opinions amongst Catholics make it
Clear. that not everyone was prepared to make the shift to Marshall’s counter-hege-
monic .pel.‘spective in 1948, yet the alternative was there and it gained increasing sup-
port within the Catholic community in the period leading up to the landmark 1967

Supr ] e . L
preme Court decision in Loving v. Virginia that declared anti-miscegenation
statutes unconstitutional 3
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Una Iglesia Mds Mexicana:
Catholics, Schismatics, and the
Mexican Revolution in Texas, 1927-1932

Kristin Cheasty Miller

arch 16, 1930 was a dreary Sunday in San Antonio, Texas. It was raining.

It had, in fact, been raining almost continuously for three days-—a remark-

able occasion in what is normally a rather dry and sunny climate.
Surprisingly, instead of dashing about under umbrellas or hiding away indoors on this
rainy afternoon. much of the Mexican working-class community of San Antonio held
a parade. Impervious to the inclement weather, hundreds of people gathered to follow
bugles and drums, an honor guard, and a marching band through the rain to the train
station because this, for them was a landmark day. Don José Joaquin Pérez Budar, the
archbishop and patriarch of the politically and religiously controversial Mexican
Catholic Apostolic Church (ICAM), was finally coming from Mexico City to meet
his followers in Texas.'

In both Mexico and in Texas, the schismatic Mexican Catholic Apostolic Church
has largely vanished from historical memory. This all-but-forgotten movement, how-
ever. sits at the crux of many critical narratives in the history of post-revolutionary
Mexico. and in the history of Mexican immigration to the United States during that
<ame time. This article examines the popularity of the ICAM in Texas within the con-
text of contested national and class identities for the Mexican working class living in
Texas. It also examines the relationship between the Roman Catholic Church in the
United States and these marginalized. often impoverished. Mexican immigrants, par-
ticularly in light of changing demographics and the resultant shift in political power in
local communities. In addition. this study argues that the Roman Catholic Church’s
antagonism toward the newly installed “revolutionary™ government of Mexico nega-

1. “Viene ¢l Patriarca Pérez a San Antonio.” £l Heraldo Mexicano. 45an Antonio. Texas). March 17.
1930. microfilm. Note: The name of this church in Spanish is the fglesia Cutolicu Apostolica Mexicana.
although at different points it went by a variety of names. Fully conilated. this church organization’s name
was the Iglesia Catolica Ortoddxa Apostilica Nacional Mexicana. There was a great deal of changeabil-
ity in the name: ICAM. however. is the simplest and most consistently used appelation to use for this paper.
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