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In this issue: 

"That government is best which governs least" 
is the principle underlying many proposed changes 
in federal welfare programs. But leading argu­
ments in defense of this principle may actually 
show why it should be rejected . ........... p. 1 

Are human rights violations in our national 
interest? The crucial step in providing an answer is 
first understanding the question ........... p. 6 

Defenders of conscription claim that a draft fairly 
spreads the burden of military obligation. An 
argument is offered that we do not have any such 
obligation to be shared .................... p. 9 

Should children have access to contraception and 
abortion? Should parents be forced to send their 
children to school? A professor of law examines 
recent Supreme Court decisions and arrives at 
some controversial conclusions . . ..... . .. . . p. 12 

A summer workshop on Ethics and Public Policy is 
announced . . ............................ p. 14 

With the rallying cry of "getting government off 
the backs of the people," the new administration has 
launched a comprehensive campaign to reduce the 
role of government and expand the domain of private 
enterprise. Thus the president has called for budget 
cuts of billions of dollars in Medicaid, food stamps~ 
unemployment compensation, subsidized housing, 
and legal services for the poor. At the same time 
measures of economic rejuvenation are proposed to 
stimulate growth in the private sector, with attendant 
benefits predicted for affluent and indigent alike. 
Although a federal "safety net" for the very poorest 
will be retained, private remedies are in large part to 
replace public remedies for improving the condition 
of the nation's needy . 

The Reagan program has set off heated contro­
versy on the proper role of government and the 
appropriate limits to its extent and authority. After 
nearly half a century of increasing responsibility by 
government for the welfare of its citizenry, the pre­
suppositions of the New Deal are being radically 
reexamined. Advocates and opponents of more 
minimal government are debating: is that govern ­
ment best which governs least? This claim can be un­
derstood in two different ways. It might mean that 
minimal government is most successful in promoting 
the good of its citizens, that minimal government 
works best to provide its citizens with what they need 
for a satisfying life. It might also mean that any more 
extensive government oversteps its legitimate moral 
authority and trespasses on the rights of those it 
governs. 

Minimal government as an economic remedy will 
be tes ted by the success or failure of the Reagan 

1 



;:-1 

; 

Report from the Center for 

prescription in curing inflation, une mployme n t. and 
lagging productivity. But the second claim, that lesser 
government is morally preferable on other grounds, 
can be debated independe ntly of the nation's economic 
prognosis . 

One leading defe nse of minim al government o n 
mora l grounds is libe rtariani sm, a nd libertarian 
theories a re currently receiving much political a nd 
popula r attention. According to th e libertarian , th ere 
are seve re limits on th e state 's authority, and these 
limits are se t by citizens' right s. A libertarian argu­
ment o f thi s kind is presented by Geoff rey Brennan 

by the state . The most important rights for the 
libertarian are the rights to non-aggressio n a nd the 
right to prope rty . Brennan and Friedman a rg ue for 
th ese rights by attempti ng to grou nd them in rights 
that see m to them to be so basic as to require-or even 
to permit-no furth e r argum ent. 

They begin with perhaps th e si mples t and barest 
of all rig hts : the right to think a nd to act w he n in 
isolation from others. Surely if we have any right s at 
a ll , th ey claim, we have the right to think whatever we 
please and to act in complete isolation . A minimal 
extension of thi s right is the right to act whenever no 

Public responsibility fo r the welfare of the needy has beetl n fentllre of Amer;entl govennne,,' al some leve/since 
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fo r the ma;nfl't1tHlfe of Ih e poor. " Today the Cet/sus Bureall reports that a th ird of the households ;n tI,;S cout/try 
receive ,rotl -ensh federal he"efils such as Medicare, food stamps, or low-cost hOl/sillg. 

and David Friedman, eco nomists at the Cente r for 
Study of Public Choice at Virginia Polytechnic and 
State University. In "A libertarian Perspective on 
Welfare," appearing in Income Supporl: Conceplllnl ann 
Policy Issues (published by Row man and Littlefield fo r 
the Center for Philosophy and Public Policy), they 
argue for a very reduced role for gove rnment, limi ted 
by a strict observance o f citizens' ba s ic rights. In thi s 
same volume, Allen Buchanan, Associa te Professo r of 
Philosoph y at the Unive rsity of Minnesota, replies 
that the li bertarian view of rights is inconsistent. Even 
on his own accoun t of rights, the libertarian is 
compelled to recogni ze as well a broade r set of rights, 
imposing obligations beyond th e capacity of minimal 
government to fu lfill. 

A Libertarian Account of Rights 

At the heart of libe rtariani sm is an account o f 
human rights as defining moral constraints upon all 
action - mos t significantly, on all action undertaken 
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harm is done to anyone else, even though one does not 
act in total isola tion . Here, the libertarian must 
provide an account of what is to count as harming 
another, for if th e relevant notion of harm is too 
broad, the right to ac t will be correspondingly weak. 
On th e libertarian view, your action does not harm 
another si mply by making him w orse off than he 
would have been had you not acted. Your action harms 
another only if it vio lates one of his rights. The 
libe rta rian right to act, then, is a right to ac t w hen 
thi s does not violate anyone else's rights, where the 
furth e r conten t of these other rights is yet to be 
specified. 

The libertarian right to act includes the right to 
the direct products of one's own ac tions, to th e fruit of 
one's own labor. Brennan and Friedman argue that 
"the moral entitle ment of a man to himself" must 
involve this firs t minimal right to possess and to use: 
" Whatever one ca n produce on o ne's own one ha s a 
moral entitlement to. " It seems reasonable as well that 
the right to possess and to use the product s of one's 
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own labor shou ld entail the right to alienate one's 
possessions, to enter into voluntary trade with others 
for their labor and the products oftheir labor. Thus the 
libertarian claims to have established the right to an 
earned share in the product of complex cooperative 
enterprises . A fairly sophisticated right to property 
has thus been derived from much more ba sic and less 
controversial entitlements. 

The libertarian faces a cons iderable problem, 
however, with deriving rights to land and other 
natural assets, since these are not produced by the 
efforts of any individual (nor, Brennan and Friedman 
add, by the joint efforts of any collectivity, such as 
"the people"). But, following Robert Nozick, Brennan 
and Friedman argue that the institution of private 
ownership of land g reatly increases the total pro­
ductivity of society, thu s making almos t everyone 
better off than if all land remained unowned. Thus, 
since the alternative to private appropriation makes 
everyone worse off than the syste m of private ap­
propriation does, no one can complain that he ha s 
been injured by any given act of private appropriation . 
Certainly, Brennan and Friedman conclude, "if the 
derivation of moral entitlements to one's own person 
is to be of much practical relevance, some 'private' 
possession of land is necessary." 

Libertarianism's fundamental moral injunction is 
against violating these .recognized rights. Property 
rights-and rights to "property" in one's own person 
- serve as constraints on all actions. Aggression 
against property or persons is as illegitimate on the 
part of the s tate as on the part of any private 
individual. According to Brennan and Friedman, "vio­
lation of rights. . takes on a primacy among sins: If 
an act violates another's rights, it is morally repre­
hensible, whatever the de sirability of the outcome." 

The crucial implication of this stance for our 
purposes is that it grants the s tate no legitimate claim 
against the property of its citizens for the advance­
men t of public welfare gba ls. However noble the 
objectives of any governmental program might be, 
they cannot be promoted by violating individual 
rights. On this view, most of the current activity of 
government-and all taxation to fund socia l programs 
-is impermissible. liThe legitimate role of govern­
ment w ithin libertariani sm is at mo st the minimal one 
of protecting individuals' moral entitlements from 
both internal and external aggression and enforcing 
contracts entered into voluntarily." 

Here the objection may be raised: Doesn' t the 
libertarian minimal government, by seeking to avoid 
the violation of property rights, end up violating 
another equally important se t of rights ? By eliminat­
ing all governmental socia l programs, the libertarian 
eliminates all federal assistance to the nation's need y: 
all food stamps, income support payments, Medicaid, 
subsidized housing. Doesn ' t this violate the right to at 
least some minimal level of subsistence? Where do 
welfare rights fit in to the libertarian derivation of 
entitlements? 

The libertarian's answer is: they don't. Brennan 
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and Friedman state emphat ica lly: "The first-line re­
sponse to the question 'What welfare rights are 
legitimate with in a libertarian theory?' is the single, 
simple an swer: none!" On the libertarian view, a right 
to we lfare could only be understood as claim by some 
to the property of another. Brennan and Friedman 
explain: "The libertarian does not consider the world 
as a place in which bread falls from heaven, where the 
proper moral problem is one of dividing it , but a s a 
place where individuals produce things of value-bake 
bread-and where each thing thus appears not as 

"The first -line respollse fa the qlles/iOlI 'Whal welfare rights 
are legitimate willlill a liberfariall fheory?, is fhe sillgle, 

silllple allswer: 1I01le! No rl'disl ri/'lllivl' arlil'ily Ihrough 
Ihe [coercive] agw(y of goverllm£'llt ({lll IJC jllslified." 

common property, but as the property of a particular 
individual. " The welfare recipient's claim would con­
stitute a claim to what the production of others has 
morally entitled them to possess. Private philanthropy 
may be desirable, and the government may have a 
legitimate role in organizing and coordinating volun­
tary philanthropic projects. Private individuals may 
even have duties of benevolence to those less fortu­
nate . But the needy individual has no righf against any 
other individual. or against the state. Therefore, "no 
redistributive activity through the [coercive] agency 
of government can be justified." 

Deriving Welfare Rights from Libertarian Rights 

The libertarian bases hi s defense of the minimal 
state on a central account of rights. If the account of 
rights is mistaken, the political theory may be mis­
taken as well. In his contribution to the lrl come Support 
volume, philosopher Allen Buchanan argues that in 
deriving classic libertarian rights from more funda ­
mental entitlements, the libertarian does not carry his 
own derivation far enough. The libertarian refuses to 
acknowledge the existence of welfare rights. But, on 
Buchanan's argument, the libertarian recognizes cer­
tain other essential rights that imply the very welfare 
rights he would deny. If this argument succeeds in 
showing that welfare right s can be derived from 
rights widely accepted by libertarians, Buchanan will 
have shown that a.t least this portion of libertarianism 
is, as it stands, incoherent. 

The libertarian rights in question are the right to 
freedom of expression, the right to the benefits of the 
legal system (due process rights and rights to legal 
counsel and representation), and certain limited rights 
of political participation. The right to freedom of 
expression is a natural outgrowth of the basic rights 
of thought and action. The right to the benefits of the 
legal system arises out of the right against aggression, 
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especia lly agg ress ion perpetrated by the s tate. The 
liberta ria n understands these rights, of course, purely 
negatively, as rights not to be interfered wit h in 
certai n ways, not as rights to be granted w hatever one 
needs to perform variou s activities . The libe r ta rian 
view on rights of political part icipation is more com­
plex . Libertarians reject unlimited ma jority rule, si nce 
majoriti es mig ht vote to vio late basic libertarian 
rights, such as the rig ht to property. But man y 
libertarians recognize at least a right to participate in 
elections to determine the officers of the minimal 
sta te. If the libe rtarian recognizes these three rights, 
Buchanan claims, he is compelled to recog ni ze welfare 
rights as wel l. 

Buchanan ca ll s hi s argument " th e argument from 
fairness," It begin s wi th th e assumption that libe rta r­
ian r ights are to be understood as equal rights, pos­
sessed equally by all competent, adult citizens . There 
is a distinction to be dra w n, however, between equa l 
rights and eq ua l effect iven ess in the exercise of these 
rights. Due to inequaliti es in weal th , in access to 
healt h care, and in educational opportunit ies, some 
persons are able to exercise their libertarian r igh ts 
much more effect ively in pursuing their goa ls, wh at­
ever these goa ls happen to be. 

Suppose, for exa mple, th at Mr. Jones is vice 
president of a major television station. Hi s co rporate 
responsibilities include preparation of te levised edi ­
torials, broadcast at the end of each eve ning's news 
program . These ed itorial s ha ve con side rable poli tica l 
im pact, a nd Jones ca n point in severa l in s tances to 
leg is latio n direct ly influen ced by hi s views. Mr. Smith , 
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on th e other hand , is an unemployed ja nitor who 
ca n' t even afford a television set. Both S mith and 
Jones ha ve equa l rights o f poli tica l pa rticipa tion and 
freedom of express ion . But the re is an e normous in­
eq ualit y in the effectiveness with w hi ch th eir equal 
right s ca n be exercised. 

Differential access to mass media is only one of 
the more dramatic in stances of gaping inequalities in 
the effectiveness of eq ual libe rtarian rights. Poor 
nutrition and lack of health care, compounded by 
cultural depriva tion and inferior educa tion, produce 
millions of citizen s who a re una bl e to communica te 
their own interests. These sa me factors co ntribute to 
similar inequalities in the e ff ecti veness of the equal 
right to th e benefits of th e lega l system . Buchanan 
points to the evidence that poor persons who commit 
crimes are more likely to be prosecuted, if prosecuted 
are more likel y to be convicted, a nd if convic ted are 
more likely to get stiff sentences- all of this at least in 
part a resu lt of severely re stricted access to sound 
legal advice a nd able legal representation . 

Buchanan can now present his argument : "The 
sys tem of libertarian rights has a crucia l fea ture which 
the libertarian tends to overlook. Th e in sti tutions 
w hich provide the libertarian rights constitute proce­
dures by w hich individua ls may pursue their goals and 
defend t heir interests. But these procedures a re 
inherentl y monopoli stic. They impose severe limi ts on 
the ways and mean s by which a person may pursue hi s 
goa ls and defend hi s rights and interests. . It is not 
just that I have the righi, for exa mple, to prot ec t m y 
rights and interests thro ugh liti gation. The system of 
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lega l rights prevents me from attempting to protect 
my rights a nd interests in certa in other important 
ways. 

Buchanan asks us to consider the case of a black 
activist. He exercises hi s right to free speech in his 
s trugg le for civil rights- but in exerci sing hi s right h e 
is also required to recog nize the same right of th e 
Klansman, exercised in racis t opposition to the civil 
rig hts move ment. The activist may use hi s freedom o f 
ex pression to co mbat racism, but he is precluded from 
fi ghting the Klan 's propoganda in other ways. The 
reasonabl eness and fairne ss of thi s restriction, Buch­
a nan sugges ts, depe nd to a large extent on th e 
e ffectiveness of fr eedom of expression as a means for 
the activi st of defending his cause: how literate and 
infor med he is, w hat funds he h as for access to mass 
media. It is not reaso nable or fair to expect him to 
sacrifice effec tive methods of self-defense in ex ­
cha nge for methods that are, for him, far less ef­
fective . " At least w here certain ex treme inequa li ties 
ex is t," Buchanan concludes, "compliance with the 
sys tem of libe rtari an rights requires too much from 
some persons. T hey are unfairl y expected to accept a 
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syste m of procedures that significa ntly limits their 
re so urce s for defending their rights and interests, 
without rece iving the compensating be nefits tha t 
others enjoy . 

The libe rtarian might rep ly that a ll that fairne ss 
requires is that t he loss of these optio ns for protecting 
one's rights and inte res ts actu ally be outweighed by 
the gai n in securit y that the s tate-enforced sys tem of 
libe rtarian rights p rovides . If we wou ld all be much 
more secure and much better off under th e libertarian 
minimal s tate th an we wo uld be under no s tate at aiL 
the n the black activist ha s no bus in ess complai ning. 

To this Buchanan repli es tha t the libe rtari an 
argu ment does not take t he requirement of fairn ess 
se riou sly enough. The liberta ri an seems to assume 
th at there are only two choices between w hich the 
black act ivis t is asked to decid e: a brutal Hobbe sian 
sta te of nat ure with unbrid led agg ress ion threaten ing 
the life and liber ty of all , or a political system permit­
ting un restrained inequalities in the exe rcise of libe r­
tar ian rights. But un less these bleak alternati ves a re 
the only possibilities, then, in Buchan an's word s, 
"fairne ss at leas t demands that we consi de r ways of 
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en su ring that the system [we choose] does not place 
un acceptable burdens on th e poor." Fairness a t leas t 
dema nds that we not choose a system in which 
s tru ctura l and insti tu tiona l in equa lities make such a 
tre mendou s difference. 

Those di sadva ntaged in the e ffectiveness of their 
equal libertarian rights by ex treme social and economic 
inequalit ies therefo re have a legitima te cla im to ha ve 
those inequ a lities redu ced . Thi s mea ns that th ey have 
a righ t to a more equal redistribution of wea lth and 
opportunit y, either throug h proble m-specific meas­
ures, s uch as the provision of public fund s for access to 
med ia or lega l se rvice s, or by a more global a pproach 
of ensuring so me minimum standard of livin g to all. 
Thi s clearly counts as the sort of welfare rig ht the 
libe rtarian wou ld den y. 

So, Buch anan concludes, if there are political 
rights, there are we lfare rights as well. And if there 
are welfare rig hts, redi s tributive ac tivity by th e gov­
ernment to meet the require ments of those rights is 
not illegitimate . 

The Role of Government 

If there a re legit imate welfare rights, wha t in­
stitutional arrangements are necessary or des irab le to 
meet their requirements? For it is, as Buchanan fu lly 
rea lizes, one thing to recommend a more eq ual 
distri bution a nd another t hing to recomme nd how 
thi s altered distribution should be brought about . 

As libertarians, Brennan and Friedman a re espe­
cially suspicious of redistribution via political ins titu­
tions. Even if we agree on the desirabili ty of a more 
ega litaria n social and economic system, it does not 
fo ll ow, they a rg ue, that the government sho uld be 
as sig ned responsibili ty for effecting these changes. 
The exis tence of a right to welfare need no t mandate 
large-scale governmental assistance programs of th e 
sort the current administ ration is beg inn ing to dis­
mant le. On their view, governmenta l redi stributive 
programs create "a rathe r chaotic lottery, in w hich 
some of th e poor are made rathe r poorer and some o f 
th e rich much richer." Thi s is to inte rpret th e equation 
of ... Ieas t 'govern ment wi th bes t gove rnm ent as a 
trustworth y fac tual genera li zation. 

Non-libe rtarians would ask w hether we ha ve any 
reason to believe that the invis ible hand of th e 
capita list fre e market is any more like ly to produce an 
ega litarian outcome . The choice between the legi sla ­
t ive and marke t approaches, judged by the c riterion of 
effect ive ness, is an empi rical one, to be se ttled by an 
eva lu a tion o f what facts can be found. But if Buch ­
anan's argument is correct, the te rms of the evalua­
tion are at leas t clear. If welfare r ights are genuin e 
rights, the bes t government is o ne that provides for 
their fu lfilm e nt. Whe ther a le ss ex ten sive govern­
ment wi ll have more success here re main s to be seen. 

Income Support : Conceptual .lnd Policy Iss uE'S, ,·rlill,rI/'!I Pi'll'" C. 
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Human Rights 
and the "National Interest": 

Which Takes Priority? 

No one is ever ngaifl sl human rights. No (reason­
ably sa ne ) person mounts a soapbox to urge that a 
grea ter number and variety of human righ ts should be 
violated, or violated mo re thoroughly. Such an at­
titud e would see m almos t incoh erent: to declare th at 
somet hing is a right impli es a posi ti ve attitude towa rd 
its protection and promo tion . 

likew ise, no (reasonably patriot ic ) American is 
aga in st furthe ring the U.S. national interest. One 
might maintain that it s hould be furthered only in 
ce rtain ways, constrained bycertain crucialconditions, 
but no citi zen, unless animated by a peculiar an tina­
tional venomousness, takes the fa ct that some project 
promotes the nationa l interest as in itself a reason to 
oppose that projec t. It seems fa ir to say that we are all 
in favo r of hu ma n rights, and we all care about our 
country. 

It is not surpri sing, ther~fore, that in the recent 
ren ewed debate about the role of human rights in 
American foreign policy, oppos ing policies are each 
defe nded by t heir adherents on t he ground s that they 
simultaneou sly promote human rights in developing 
nations and further our ow n nati ona l interest. United 
Nations Ambassador Jeane Kirkpatrick, in roundly 
denouncing the Ca rte r admin is tratio n's Latin Ameri­
can foreign policy, argues that her proposed alterna­
tive "will protect U.S. secu rity interests and make the 
actual lives of actual people in Latin Ame rica some­
w hat better and somewhat freer." (Commerltary, Janu­
ary 1981 ). Tom J. Farer, Presiden t of the Inter­
American Commission on Hum an Rights of the 
Organization of America n States, cou nters that the 
previous administration 's policy initiat ives co ntrib­
uted importantly to de mocratic social reforms. He 
concludes: "It is in the national interest that Latin 
Americans succeed in establishing capitali sm w ith a 
human face." (New York Review of Books, March 19, 
1981). 

Kirkpatrick and Farer hotly dispute each other's 
claim to the superior hum an rights policy. Kirkpatrick 
cha rges that President Ca rter's public in sistence on 
unreal is tica ll y high hum an rights s tandards res ul ted 
repeated ly in the toppling of a less repressive regim e 
by a more oppressive regime w hose human rights 
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violations were even more egregiou s. "The American 
effort to im pose li beralization and democratization on 
a govern ment con fronted w ith v io lent internal op­
position not only fai led, but actually ass is ted the 
coming to power o f new regimes in w hich ord inary 
people enjoy fewer freedoms and less personal secu­
rit y than under th e pre vious autocracy." (Commf'lIfnry, 
March 1980). She cites as exa mples Nicaragua and 
Iran . 

Farer replies that Kirkpatrick's rosy comparison 
of "trad itio nal" to "revo lutionary" autocratic govern­
men ts emerges from distorted politica l pe rceptions. 
The forced relocation of large numbers of people in a 
revolu tionary s tate is condemned as a severe v iola tion 
of hum an rights, w hile the analogo us di splacement of 
mill ions of hungry peasants in a traditional dictator­
ship is simply overlooked . The greater flow of ex iles 
from revolutionary states such as Cuba is not a 
product of the greater misery of the C uban popula­
tion, Farer maintai ns, but o f the warmer welcome 
extended in the United States to " political" refugees 
fleeing Communism than to "economic" refugees 
fle eing even blea ker life prospects under more con­
servative regimes. He g ives the Carte r administration 
conside rable credit for specific human rights ad­
vances, such as fair elections in the Dominican Re­
public, and for encouraging the recent growt h of 
nation al human rights movements throughout Latin 
America: "Carter helped to shape th is more promising 
situation by in sisting that the way a regime treats its 
own people ha s to affect the quality of its re lation s 
with the United States." 

Thi s debate abou t the human rights implica tions 
of differi ng fore ign pol icies is heated and apparently 
inconclus ive. The releva nt data are often obtained 
only with great difficu lty and with correspondi ngly 
great doubts about thei r acc u racy: if other rights are 
being sys tematica lly violated, there is little reason to 
expect the righ t to the free ex change of information to 
be impeccably observed. There is also disagree ment 
about wha t is to be counted as a right and how 
different r ights are to be balanced in the fina l evalua­
tion. Kirkpatrick, for in sta nce, seems to judge eco­
nomic rig hts, if she recognizes these as righ ts at all, to 
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be less weighty than politica l rights, whi le Farer 
perhaps reverses thi s weighting. Sti ll, there remains a 
basic consensus on a core group of right s, containing 
such indisputable rights as the rights not to be killed 
or tortured, and, w hile records of violations are not 
easi ly obtained, at least it is fairly clear what kind of 
evidence would be required to document a success or 
fai lure in decreasing the occurrence of these activities. 

This is much less the case in the debate over the 
national interest. Here the di sputing parties disagree 
not only about how best to serve the national interest, 
but about just w hat it is they are supposed to be 
serving. Kirkpatrick tends to identify the national 
interest with military secu rity and flourishing bu si­
ness, while Carter ad ministration spokesmen ha ve 
identified it perhaps as much with the pro motion of 
certain moral valu es and political id eals. It is hard, in 
fact, to think of allY positive national goal that cou ld 
not be construed as a pursuit of the nationa l interest, 
just as it is hard to think of any personal benefit that 
would not be in our own self-interest. It is in the 
nationa l interest to prevent a Soviet first st rike. at our 
defense installat ions and population cente rs. But it is 
also in the national interest for American cit izens to 
be able to drink coffee at $2.00 a pound. Arguments 
about the national interest are not arguments about 
the choice of effective means to reach a common end,. 
but about the pursuit of a mu ltiplicity of different 
ends under th e same broad and perhaps hopelessly 
vague label. 

Factua l' disputes on what policies best serve the 
national interest will be settled, if they can be settled 
at all, only in the far longer run. But the vagueness in 
the concept of the national interest may be even more 
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important to resolve . It appears particu larly troubling 
if we consider th e very real possibility of the national 
interest, thus broadly understood, conflicting with 
our other goal of protecting and promoting human 
rights. Kirkpatrick and Farer both claim to be propos­
ing policies that serve our nation's specia l interes ts 
wh ile respecting human rights internationally. But 
what if they are wrong? What if thei r notions of the 
national interest do indeed bring the national interest 
into co nflict with our moral aims? 

The Congress, alert to this dilemma, has passed 
legislation designed to provide guidelines for its 
resolution . In 1976 it added this amendment to the 
Foreign Assistance Act of 1961 , Section 502B, which 
sta tes: 

The United States shall , in accordance with its in­
ternational obliga tions as set forth in the C harter of 
the United Nations and in keeping with the consti­
tutional heri tage and traditions of the United 
States, promote and encourage increased respect 
for human rig hts and fundamental freedoms 
throughout the world without distinction as to 
race, sex, lan guage, or religion .... Except under 
circumstances specified in this section, no security 
assistance may be provided to any country the 
government of which engages in a consistent pat­
tern of gross vio lations of internationa lly recog­
nized human rights. 

The "circumstances specified" are circumstances in 
w hich it is in the "national interest" of the United 
States to provide the otherwise forbidden assis tance 
to the human-ri ghts -violating nati ons. Our policies 
regarding human rights, then, are to be constrained 

" 
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Should Ihe Unifed States give military aid fa foreign governmetJ/s that systematically vio/afl' fhe human rights of 
fheir citizens? 
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by conside rat ions of the natio nal in teres t, a nd not vice 
versa. Wh en the t wo conflict, the n ational interest has 
the highe r priority. 

Pe ter G. Brow n, Director of the Center for 
Philosoph y and Public Policy, argues that this ranking 
e xactly reve rses the prope r ordering of o ur foreign 
policy goals. In h is a rticle, " ... in t he Na tional 
Inte rest," appea ring in Humtltl Rights and U.S. Foreigtl 
Po/icy, edited by Brown and D ouglas MacLea n , h e 
examin es more closely the dispara te collection of 
interests grouped together under the umbrella of the 
" natio nal interest" a nd co ncludes tha t we are requi red 
to gi ve human rights prior ity ove r many of t hese 
conce rns. 

Some of our interests, Brow n points out, are 
s imply that: mere interests, things tha t w ould sa ti sfy 
our pre fe rences and make our li ves more comfortabl e 
and easy. O ur interest in payi ng low prices fo r gaso­
line so th at w e ca n contin ue to cru ise the freeways in 
la rge-model cars is an in terest of th is sort. But o ther 
interes ts significantly a ffect our rights, and not jus t 
our gene ral well-be ing. Our inte res t in not being 
agg ress ively a ttacked, or o ur inte res t in h aving some 
feasibl e e nergy source to fu el ou r economy, are 
matte rs of rights, as well as preferences . We have, a t 
some level, a right to security as we ll as a desi re to be 
secure, a right to food as well as a desire to eat. 

T h is cl ass ifica tion of variou s com ponents of t he 
natio nal inte rest into me re interests'and inte res ts tha t 
a re also r ight s bea rs importa ntly o n ou r fo reign policy 
prio r ities. For it is a n uncontroversia l feature o f a 
right tha t it cannot be set asid e for the purpose o f 
sati sfyin g or advanci ng something t hat is an inte res t 
only, or for reasons of promoting ove rall societal well­
being. In the termin ology o f p hilosopher Rona ld 
Dw orkin, a r ight ca n se rve as a veto over an in terest. 
Th is is part of w ha t we mea n by calling so me th ing a 
right : that its importance in staking out the bound­
aries of someone's ve ry humanity a nd perso nhood is 
so great tha t it cann ot be outweighed by a ny collective 
social goa ls. 

Brown suggests replacing the prio rity ranking of 
the Foreign Ass ista nce Act w ith th is principl e: " In 
every case of conflict betwee n th e promoti on o f an 
inte rest to w h ich no one h as a righ t an d the promo tio n 
of a righ t, the righ t takes priori ty over the mere 
inte rest ." We cannot, on this principle, di sregard the 
rights of citizens of o the r cou n tries in o rde r to 
advance Ame rican interes ts tha t a re only mere in­
tere s ts. Wh en w e ca n promote t he human ri gh ts of 
the ci t izens of othe r n a tio ns we ca nno t fa il to use the 
effective mea ns at our di sposa l, such as re fraini ng from 
mutually advantageo us a rms t rade, beca use they 
conflict with ele ments of our na tio nal inte rest to 
w hi ch we have no right. Their rights in such cases 
veto ou r in tere sts, and veto them a bsolutely. 

T he onl y th ing that can override a rig h t is 
a no th er, more weight y r igh t. Hu ma n righ ts may be 
set as ide on ly to secu re other rights of h ig he r priority. 
Thi s principle w ould pe rmit the U.S. governme nt to 
se t as id e opportuni ties to improve the human r ights 
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situation in other na tions only if such policies would 
adversely affect th e rig his of Ame ri can s (assumi ng 
that the rights of America ns take priority ove r co m­
pa rable rig hts of non-America ns) or if such policies 
are in fac t counte r-productive. It leaves open th e 
possibility that Kirkpatrick may be right tha t we do 
not promote human r ig hts by replacing a bad d icta tor 
w ith a worse one. 

We Wf!lIol disregnnl lill' rig/'Is of cifiZl'II5 oj ollter cOIIII/rirs 
if! order to (1I II1fl/lrt' AIIII'YiCllfj ill/nl's/s flln/ are ml'Yt' ill/f'n's/s. 

Their righ/s llrfo (IIII' illlerl's/s alll/llelo /hem absolutely. 

But it also shows that Kirkpa tr ick cannot take it 
as a va lid criticism of t he previous admin ist ratio n's 
r igh ts policy tha t: "Sa nctions co uld be e mployed to 
puni sh human - righ ts violations, but not t o aid Ame ri­
ca n busine ss" (Commen tary, Janua ry 1981)- not if the 
use o f such power involves some disrega rd of h u ma n 
r ig hts. For on the rights-over-in te rests principle, 
human r ights ca n be disregarded onl y to pro mo te or 
sa fegu ard othe r rig hts, and not to prom ote or safe­
g uard a " favora ble business clim a te" for mul tina tional 
corporations. 

T h e principle does not req uire u s, however, to 
sacr ifice American bus iness in teres t s in the makin g of 
ineffect ive, symbolic human righ ts ges tures. If a rms 
s upplie rs to dicta tors h ips are in abundant supply, the 
principle does no t require th at we alone s ho uld a llow 
o ur aircraft industry to collapse. But it does p lace on 
us a heavy bu rde n of proof to show th at ou r t hrea t of 
reduced arms assis tance would indeed be ineffective, 
a nd, furthermore, tha t we h ave energetica ll y pres­
sured other arms suppliers to join u s in a boycott, 
w ha tever the effect of such pressure on our econo mic 
in teres ts. 

Nor, cer ta inl y, does the principle req ui re u s to 
a bando n our commit me nt to n at ional secu r ity . If 
Ame rica ns have a right to anything, it is to freedom 
fr om unprovoked a ttack . But we are required to 
scrutinize th e co ncept o f n ational secu r ity jus t as w e 
earlier sifted t hrough the concept of the na tio nal 
in terest: to sort out genuin e from fa nci ful th reats, and 
threat s to Ame rica n lives and liberties fro m threa t s to 
th e s.ecurity of Ame rican inves tments. For ou r rig ht to 
secu rity may take priority ove r th e rights of La tin 
Ame rica ns not to be tortured by t he dictators we h elp 
to su ppor t. O ur in terest in a favo rable bala nce of 
payments does not. 

Human Rights and U.S. Fo reig n Policy, tdittd by Ptftr C. Brown and 
DOllglas Mnd.tan rLrringloll , Mass. : Lrrillgloll Books, J 979). gnllrrrs 
logt llltr a sn its of tssays llY philosophers, lawytrs, Sllllt Dt pllrlmtlll officials, 
Congrtssional rrprtstlrlalilm, drrgy, ami olht rs, growillg old of all txlrllsivt 
"roirel ou Irl/lIIllI! righls comll/riffl by Ihr ( tulu for Ph ilosopit y !Urd Public 
Policy. To order, 5tt' /1 . / 5. 
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Why the Draft Is Hard to Justify 

"And suppose the laws were to reply, ' We brought 
you into the world, we raised you, we educated you, 
we gave yo u and every other citizen a share of all the 
good things we could you ought to obey in 
si lence if (we) se nd you to battle to be wounded or 
die.'" -Socra tes 

"(We h ave) a nat ional duty to serve in return for the 
privi lege of bein g an American. I ca n conceive of no 
fairer way to spread the ob ligation of protecting our 
country."-Rep. Paul N. McCloskey, Jr. 

It seems 10 many critics Owl America's al/-volullleer 
military policy is a ralher spectacular failure . There are 
too few recruits, of very low qualify, with very high affrition rail's, 
recruiled al greal erpel1se and with grave doubls about I heir ability 
10 serve. Furthermore, under the al/-volunleer policy, minority 
parlicipalion in the mililary has become disproportionately high. 
Thus, it is charged, the all-volunteer force is unfair as well as 
irlefficienl, placing an lwduly heavy burden of service on those 
most disadvanfaged in the society Ihey are expected to serve, 

Proponents of conscription argue thai a re/unJ to the drafl 
would change all this, boosting Ihe number, quality, and racial 
representativeness of recru ils, while simultaneously reducing 
manpower costs. Defenders of the vollltl/eer force dispule the 
accuracy of many of these claims. More importantly, they itlsisl 
that these claims fail to take itlto accoutlf the essetltial coercivetless 
of the draft and its severe vio laliotl of individual liberly. 

Bul if citizens have atl obligation 10 serve in fhe military, 
this objection to conscriptiD// is no longer a valid aile, If we ha ve all 
obligation 10 serve, conscripted service tlO longer conslitutes all 

in vasion of liberty alld a violatiml of rights. Arguments for the 
draft, thftl , rely on the assumption Ihal there is such a burden of 
obligalion, 10 be dislribuled as fairly and efficienlly as possible. For 
il will nol do 10 dislribule fairly and efficienlly a burden Ihal oughl 
nol be dislribuled 01 all. 

• 
Do we have an obligation to serve in the military? 

Is this one of our political obligations as citizens, along 
with t he obligation to pay ta xes and obey other kinds 
of laws? If 50, what is t he sou rce of these other 
obligations? On what grounds do we have any poli­
tical obligations at all ? The entire justificatory pro­
gram for the draft turns on these central questions. 

It see ms that all moral requirements fall into one 
of three classes, and 50 if we have political obligations, 
they must fall into one of these three cla sses as well : 

• Requirements generated by some voluntary per­
formance, such as making a promise or sign ing a 

• 

I WANT YOU 

COllrft'sy NlllioufI/llrciriVf$ 

I" whal follows. A. John Simmons, Assisla,,1 Professor of 
Philosophy at tlte Ulliversity of Virginia and CIIrrefltly Visiting 
Professor al Jolms Hopkins UlJiversity, argues thai Ihis cenfral 
assumption is false . His argument is summarized from his paper 
"The Obligations of Citizens and the Juslification of COllscrip­
lion. " prepared for Ihe Ce"ler for Philosophy a"d P"blic Policy's 
working group ot! The ":forality of Compulsory Military Service, 
A f/lller discuss io1l of 5i11l 1110115 '5 views 011 political obligatiDll call 

be [o""d ill his I!ook. Moral Principles and Political Obliga­
tion (Pri ll ce/oll, N.).: Princeloll Ullivl'rsi ly Press, 1979) . 

• 

contract-these include obligations of fair play, 
which arise when persons voluntarily enter into 
cooperative projects 

• Requirements arising simply from the mora l 
character of the act in question, and so binding on 
all perso ns regardless of any special performances 
or relationships (for instance, "na tura l" duties 
not to lie or assault others) 

• Requirements based in some special, but not nec­
essarily voluntari ly assumed, relationsh ip (as 
obligations of children to parents and beneficiar­
ies to benefactors). 

9 
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Are political obl igations requirements of any of 
these three kinds? If not, it seems doubtful that 
political obligations are really obligations at all. 

(1) Requirements generated by voluntary acts 
Ciassical political theorists such as Hobbes and 

Locke argued that pol itica l obligation-and the legi­
timacy of all government- arises out of the voluntary 
consent of ci tizens to be governed. Realizing the great 
advantages of organization into a state, persons freely 
contract to take on the obligations of citizenship in 
exchange for its benefits and protections. 

It is now widely recognized, however, that the 
politica l participation of the vast majority of citizens 
cannot be regarded as fully voluntary. Naturali zed 
citizens are virtually the only non-officeholders who 
expressly consent to anything in the political sp~ere, 
and the kinds of genuine choice situations that would 
provide opportunities for native-born citizens to give 
binding consent are all but unheard of in modern 
political communities. Continued residence in a coun­
try need not. and routinely does not, occur in response 
to any fairly presented choice. 

Neither does it seem plausible to characterize the 
average citizen as voluntarily participating in some 
ongoing political cooperative scheme with his fellow 
citizens, and bound by cons iderati ons of fairness to 
serve in the military. While there are surely some 
persons who can be taken to be voluntary participants 
in a fairly strong sense, many others clearly cannot­
the poor, the alienated, those who are trapped and 
oppressed and denied opportun ities for a decent life. 
For these citizens polit ical participation consists of 
making the best of a situation to which there are no 
options worth conSidering. Participation of this sort 
will not ground obligations based on a stronger 
voluntariness. 

(2) Requirements based on natural moral duties 
Natural duties, however, are not based in any 

voluntary transactions, relationships, or perform­
ances, but arise simply because of the moral character 
of the required act or forbearance. I am bound not to 
murder, for instance, not because of anything I have 
done (like promising not to), but because of t he moral 
significance of murder. Similarly, duties not to steal or 
lie, to give aid to those in need, or to promote justice 
are equally shared by all persons, regardless of their 
volu ntary acts. 

Is the obligation to serve in the military a natural 
duty? There is good reason to think that it is not. First, 
because these duties are binding on all persons, the 
content of any natural duty must be perfectly general: 
I am bound not to kill anyone, not just certain specified 
individuals. If our duty to serve in the military were a 
natural duty, then, it could not bind us to service in 
any particular state (specifically, our state of citizen­
ship). Suppose, for instance, that the duty to serve 
were conceived as part of a natural duty to support 
just governments. We would then be bound by it to 
serve in the military of alf just governments-cer­
tainly not a du ty we should recognize as genuine. 
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What needs to be explained is why a government's 
being ours grounds specia l ties to if, such as the 
requirements to pay taxes to it, obey its laws, and 
serve in its military. This an account in terms of 
natural duties cannot do. 

(3) Requirements based in nonvoluntary relationships 
If political obligations must arise out of some 

special tie between the citizen and his part icu lar 
country, where this tie cannot be construed as volun­
tarily assumed by the citizen, then this third class of 
moral requirements is especially promising. An ac­
count in these terms captures the spirit of the most 
familiar answers to questions about political obliga­
tion. The reason we are obligated to serve the state, 
many argue, is that it has so effectively served us. It 
ha s provided num erous and substantial benefits 
at low cost, and it is the duty of those who have 
benefitted from the labor of others to reciprocate. 
Thus, in the earliest recorded account of political 
obligation (plato's Crilo}, Socrates argues for polit ical 
obligation both as reciprocation for benefits provided 
and as that which is due the state as "parent. " Here the 
appeal is to two special relationships- benefactor­
beneficiary and parent-ch ild-both of which need not 
be entered voluntarily, and both of which are ordi­
narily taken to ground specia l obligations. 

Few would deny that the state provides consid­
erable, even essential, benefits to its cit izens- bene­
fit~, furthermore, that citizens are incapable of pro­
viding for themselves. Does this mean that citizens 
owe a debt of reciproca tion to the state, to be rendered 
in the form of taxes, obedience, and military service? 

It does not. We need to remember what the 
content of an obligation of reciprocation is normally 
taken to be like. What we owe a benefactor is almost 
never determined with any precision by the context, 
but varies with our capabi lities, the benefactor's 
needs, and the value of and sacrifice involved in 
providing the benefit. There is considerable latitude in 
discharging such an obligation, and the best guide is 
only a very vague sense of what constitutes a "fitting" 
return. What we certainly do not owe a benefactor is 
whatever he demands as repayment. 

Thus, even if we are obligated to reciprocate for 
the benefits we receive from government, we are not 
obligated to reciprocate in all (or perhaps any) of the 
ways that the government demands. We are not 
requ ired to serve in the military, to obey every law, or 
to pay precisely the amount of tax imposed on us 
simply because we are told to do 50. The government, 
as benefactor, has no special claim to dictate the 
content of our obligation or pass final judgment on 
what constitutes a fitting return. The benefactor­
beneficiary relationship cannot ground an obligation 
of military service. 

Perhaps the filial obligations arising from' the 
parent-child relationship provide a more helpful com­
parison. We can set aside the claim that children owe 
reciprocation for parental care, since the argument 
that o bligation arises from benefaction is even less 
convincing in cases where the benefactors have them-
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selves created the needs that their benefits satisfy. 
But parent-child and state-citizen relationships have 
been taken to be analogous in other ways. 

Socrates maintains that the citizen ought to obey 
the state as a child obeys his parents, " to obey in 
silence if it orders you to endure flogging or imprison­
ment, or if it sends you to battle to be wounded or die." 
It does not seem, however, thatchildren do in fact owe 
obligations of obedience to their parents. Young 
children do not, because young children do not have 
any moral obligations, to their parents or to anyone 
else. Where the capacities necessary for rninimallevels 
of moral responsibility are absent, so are moral 
requirements. Mature children do not owe obedience, 
because they have the same rights and obligations as 
other adu lts. And children of midd le years may act 
either rightly or wrongly in obeying or disobeying 
parental commands. The rightness or wrongness is a 
function of the acts performed, not of the parental 
command having been obeyed or disobeyed. So, by 
analogy, citizens also have no obligations of obedience 
to the state, though it may be independently right or 
wrong for them to do whatever it is that the state is 
commanding. 

Filial and political relationships are also analogous 
in that both are routinely accompanied by strong 
emotional ties, of love and friendship in the one case, 
and loyalty and concern in the other. It is often argued 
that filial obligations arise from this personal intimacY 
-mutual caring creates the obligations, and where 
mutual caring ceases, the obligations cease as well . 
Perhaps political obligations are created and erased in 
the same way. 

This view, however, seems to be mistaken. Mora l 
obligations do not come in and out of existence with 
changes in our emotional state, and, furthermore, it is 
precisely in the absence of emotiona l reasons for 
certain kinds of behavior that the point of ascribing 
moral obligations comes most clearly into focus. While 
children love their pare nts and citizens remain loyal to 
their country, loving and loyal behavior will be natural 
and unconstrained. But the love and loyalty do not 
make such behavior into a matter of obligation. The 
paren t-child ana logy fails as well, then, to establish an 
obligation of military service. 

The Justifiability of Conscription 
It seems, then, that there is no moral obligation to 

serve. The central assumption of the standard argu­
men ts for conscription is a fa lse one. Before conclud­
ing, however, it is useful to examine the connection 
between political obligation and conscription more 
closely. It is frequent ly assumed that if there is an 
obligation to serve, conscription is thereby justified. 
Likewise, it is assumed that if there is no obligation to 
serve, conscription is thereby impermissible. Neitheris 
the case. 

If there is an obligation to serve, is conscription justified? 
Philosophers commonly claim that the existence 

of an obligation entails that coercion is justified in its 
enforcement. As stated, however, this view is too 
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simple. It is not true that whenever someone has an 
obligation someone (or everyone) else is morally 
justified in forcing performance. Just as it can be 
morally wrong, all things considered, to discharge an 
obligation, so it can be morally wrong to force another 
to discharge his obligation. For example, it would be 
wrong of me to ignore the drowning man in order to 
discharge my obligation to meet you for lunch, and it 
would be wrong of you to force me to discharge this 
obligation. 

Thus, even if citizens did have a moral obligation 
to serve in the military, the state should not enforce 
this obligation ' under many conce ivable circum­
stances . Some of these circumstances are in fact 
recognized in current practice as limits to the state's 
justified enforcement of the citizen's obligation to 
serve: strong competing obligations, such as the 
obligation to support dependent family members, and 
the obligations of religion and moral conscience are 
recognized as having overriding importa nce, making 
state enforcement of the obligation to serve indefen­
sible. Many other circumstances in which state en­
forcement of the obligation to military service is 
illegitimate are not recognized in actua l practice. 
These are cases in which the conscript is to be used for 
morally unacceptable purposes, such as to wage an 
unjust war. Where it is wrong to serve, it cannot be 
right to force service . 

If there is no obligation to serve, is conscription impermissible? 
It is not, for just as obligations sometimes ought 

not to be discharged, so rights may sometimes legiti­
mately be infringed. I do not act wrongly in taking 
your rope without permission (and so violating your 
property rights) in order to throw it to a drowning 
man. 

Even if citizens have no oligation to serve, certain 
kinds of social or military emergencies may still make 
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conscription (military or otherwise) morally justi­
fiable; even if citizens have a moral right not to be 
conscripted, they may be justifiably conscripted . But 
because conscription violates many people's rights, 
and violates them extensive ly (ca usin g prolonged 1055 

of li berty and opportunity and risk of death ), justify­
ing e mergencies must be very rea l and very serio us 
indeed . And in order to be jus tified, the benefits of 

co nscription mu st not only outweigh its costs, but 
co nscription must be far enough better than the next 
best alternative pol icy in reaping these benefits that 
its hig her probability for success outweighs th e in­
fringed rights that it involves. So even if conscription 
migh t otherwise be defensible, it would almost cer­
ta inly be unjustifiable in virtue of th e mora l super­
iority of alternative non-coercive polici es. 

Children and the Constitution 
In considering t he conflicting claims of children, 

t heir parents, and th e state, the Supreme Court ha s 
ruled that: 

• parents have the authority to commit thei r chi l­
dre n to mental in stitution s wit ho ut any fo rmal 
hearing 

• parents do not have the authority to limit their 
children's lega l access to contraception dev ices 
and abortion services 

• so me form of due process procedure is owed to 
students in cases of suspension 

• no form of due process procedure is owed to 
students in cases of corporal punishment 

• pa rents' relig ious interests override the state's 
interest in req uiring compulsory ed ucation 
through high school 

• parents' religious interests are overridd en by the 
state's interest in regu lat ing and limiting child 
labor. 

According to David A. j . Rich ard s, Professor of 
Law at New York University, this hodgepodge of 
inconsistent decisions signa ls the lack of any explicit 
underlying prin cipl e jus tifying the Court's conclu­
s ion s. In "The Ind ividua l, the Family, and the Consti­
tution," (NYU Law [,eview, April 1980), he takes on this 
task: "To assess what is va luable and wha t is mistaken 
in th is incoherent body of case law we must do w hat 
the Supreme Cou r t has fa iled to do . We must philo­
soph ically co nceive and explicate the conflict ing r ights 
of children, parents, and societ y as a matter o f general 
mora l and constitutiona l principle ." 

The mora l and co nstitutional principle needed, 
Richard s proposes, is the principle that every person 
has a right to equal respect and concern in the pursuit 
of autono my. That is to say, every person has an equal 
right to de velop his capacity for determining h is own 
goa ls and life purposes, for decid ing independently the 
content of his own des ires, needs, choices, projects, 
and aspirations. One practical implication of this 
deeper principle is a principle of equa l opportunity in 
the broad class of external circumstances that bear 
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upon personal developmen t. These include oppor­
tunities for e motiona l nurture w ithin th e fam il y and 
ed ucational opportuniti es for training in basic sk ills 
and cultiva tion o f self-critical faculties. 

This principle provides both th e justificatio n and 
t he limitation of what Richards calls "liberal paternal­
ism" in ch ild rearin g. Parents and educators are 
required to exert a certa in amount of contro l over 
yo ung children, and , to a much lesse r degree, adoles­
cen.ts. The aim of this power is to guide the child into 
mature, independent rationality, to protect the child 's 
interests so that she becomes able to choose and 
defend her own interests in adulthood. While parents 
do of course rightly impart their own va lues and 
concerns to their children, liberal paternali sm re­
quires that"t hey mu st do 50 in ways th at acknowledge 
and fo s ter the child's critical ration ali ty in making 
decisions on her or his own." To achieve this end, 
"appropriate nurturing an d education shou ld be su p­
plied, notwithstanding the child 's resistance, that w ill 
lead to rat ional autonomy." 

Th is, then , is the pr inciple by wh ich the Cou rt's 
decis ions should be eva lu ated: autonomy and equal 
opport unity preserved throug h liberal pa te rnali sm. If 
the Court had explicit ly re li ed on thi s principle in its 
deliberations, Richards sugges ts, it might well have 
reached some rather different rulings . 

C ompulsory Education and School Discipline 

Since Locke and Rousseau, education has been at 
the heart of th e liberal tradition, education designed 
to foster the child's eme rgi ng inte llectua l indepen­
de nce and to fit him for defining the meaning of his 
own exis tence. From this perspective, Richards finds 
the Co ur t's educationa l record a disappoint ing one: 
"The Supreme Court 's decisions regardin g both the 
req uirements of co mpul sory education and ru les 
governing speec h and discipline in educa tional institu­
tions fail to meet the de mands of li beral paternalism. 
The Court ha s been ove rly lax in enforci ng com­
pu lsory educa tion laws th at are critica l to the develop-
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ment of capacities of autonomy and has fail ed to take a 
consis tent view of school disciplin e that coi ncides w ith 
the legi timate purposes of education in effectuating 
capacit ies for autonomy." 

In Wisconsin v. Yoder, the Court ruled that Wis­
co nsin's compulsory education law viola ted the pre­
rogative of Amish parents to decide on religious 
gro und s w he th e r their children should attend schoo!. 
Th e Amish families resis ted exposing th e ir children to 
values and a ttitudes outside the confines of their 
religious co mmunity, arguing that such expos ure was 
incompatible with fu ll community assimilation. The 
Court end orsed their argument. Richards does not. 
"No parent has the right to immuni ze the child from a 
diverse and sti mulating education w hich will ena ble 
th e chi ld to develop rational independence landl some 
perspective o n their lives and those of their parents." 
Amish children must be able to accept or reject 
membership in the community for their own reasons, 
and not have it thrust upon them for lack of perceived 
al ternatives. The Co urt's decision, furthermore, is 
fl a tly incompa tible with Prince v. Massachusells, w hich 
upheld the application of child labor laws to the sa le of 
re ligious literature under parental superv is ion . If 
labor regu lations override parents' religious inte rests, 
so should cultivation of independence of mind. 

The Court has considered several cases involving 
school discipline and arrived at contradictory opinions 
on the ex tent of student rights and school authority. 
In Tinker v. Des Moines Independent Community School 
Distriel, it affirm ed the right of students to wear black 
armbands in protest of the Vi et nam War. Richards 
applauds this ruling: "Allow ing adolescen t s to take 
and defend controversial moral posi tions.. cannot 
be regarded as anything but the kind of moral 
educa tio n in independence,conscience, and sensitivity 
to rights that is. . the aim of educa tio n under 
liberal pate rnalism ." Likewise, he sides with the Court 
in Goss v. Lopez for requiring that students about to be 
suspended receive an explanation of the reasons for 
their suspensio n and an opportunity to presen t their 
side of the mat ter. Even such minimal due process 
shows respect for the rationality of s tudents and 
provides an exa mple of "how authority can be exer­
cised reasonably. " But in Ingraham v. Wright, the Court 
refu sed to require the sa me observance of due process 
as a condition of inflicting corporal punishment, 
seemingly a much more severe violation of the dignity 
of the person . On th e principle of respect for au­
tonomy, this is s imply perverse, for the argument for 
due process as an instrument of libera l education is as 
co mpe lli ng he re as in Goss v. Lopez. 

Access to Contraception and Abortion 

Some of th e Court's most controversial rulings 
have ex tend ed co nstitutional rights of privacy to 
adolescents, permitting them access to birth con trol 
and abortion without the prior consent of their 
parents. In Planned Parenthood v. Danforth, the Court 
str uck down a Missouri statute that required pare n ta l 
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consent for a child to ha ve a legal abort ion . In Bel/olli v. 
Baird, it declared unconstitutional a Massachusetts 
statute requiring notificat ion to parents in every case 
of a non-the rape utic abortion. In Carey v. Population 
Services International, it overturned a New Yo rk statute 
prohibiting th e sa le of con tracep tives to minors under 
six teen. 

On Richard s's analysis, these decisions are in 
keeping with the autonomy pri nciple. Paterna listic 
contro l is already questionabl y justi fi ed for adoles­
cents, w hose rat ional capacit ies may be considerably 
developed, and libe ral paternalism insists that control 
may be exerted on ly in the service of protecting the 
child 's ability to de termine her own future va lues and 
interests, no t to impose any particular morality. 
C laims Richards: "Th e right to use contra ceptives and 
to have an abortion are associated w ith th e protection 
and enhancement of personal autonomy in making 
s tra tegic life decisions .. . in volving th e cen tral is­
sues of sex, love, and procreation. . Adolescents, 
using contraceptives, ca n explore their sex ua lity and 
its ro le in re lationships w ithou t fear of procreation for 
which they, of all age groups, may not be ready." 

Institutionalization of Minors 

The Court's decis ions on contraception and abor­
tion for minors set new limits to paternal authority in 
order to protect the interes ts of children. In striking 
contras t is Parham v. 1.K, in w h ich th e Co urt ruled that 
minors may be in stitutionali zed by their parents 
subj ec t only to a corrobative judgment of mental 
illness by the hospita l superintenden t . No formal 
heari ng is required . While speci fic rights to privacy 
and to the autonomo us developmen t of mora l va lues 
are not at stake in Parham, the child 's r ig hts to equal 
respect and concern and to wha t autonomous ration­
ality he is capable of deve loping certainl y are. Richards 
argues: " It is uncon scionable that a Court committed 
to equa l concern and respect for th e individuality of 
children shou ld publicly legitimate their total institu­
tion w ithout evolving so me appropria te burden of 
justification, reflective of the rights of child ren." 

The Court faces a form idab le ta sk in adjudicating 
among the rights of children, pa rents, and th e state . It 
ha s been more successful , Richard s sugges ts, in de­
fend ing the interests of children w here these are in 
direct conflict with the interests of their pare nts and 
much less successful w he re the state has com bined 
with parents to exceed the limits of libe ral paterna l­
ism. It wi ll have to do better in these other areas if the 
theory of human rig hts implicit in the Constitution is 
to apply to this most vu lnerable class of Americans: 
ou r children . 

We gra tefully acknowledge the permission of the Nrw York Uni ­
vrrsity LRw RI'!Jirw to extens ively quote from Richards, The In­
dividual, the F.lmily, and the Constitution: A Jurisprudential 
Perspective, 55 N.V.V.L. Rev . 1 (1980). 
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Announcing a Summer 

Workshop 

Th e fourth annua l Workshop on Ethics and 
Public Po licy will be he ld June 21 -27, 1981, in Bruns­
wick, Maine, on the campus of Bowdoin College. Th e 
workshop is sponsored by the Center for Philosophy 
and Public Policy, in collaboration with the Institute of 
Society, Ethics, and the Life Sciences (the Hastings 
Center). 

The purpose of the workshop is to bring together 
individua ls from different backgrounds with a com­
mon interest in public policy. The program is built 
around an examination of specific policy problems 
from a normative and phi losophical point of view, 
with both academics and policy makers contributing 
to a better understanding of the concepts and values 
inherent in the se problems. 

This yea r 's program consists of three sections: (1) 
'an analysis of three current policy issues: military 
serv ice, legal and illegal immigration, and ri sk and 
consent; (2) a discu ssion of what applied ethics is and 
w hat it is capable of achieving; (3) a look at public 
policy wit hin the theoretical framework of liberalism 
and conservatism. 

AVAILABLE PUBLICATIONS 

The following publications can be ordered from the Center 
for Philosophy and Public Policy. See orde r form, facing page. 

Food Policy: The Respons ibilit y of the United States in the life 
and Death Choices, edited by Peter G. Brown and Henry Shue 
(New York: The Free Press, 1977-$14.95; paper, 1979-$6.95). 

Human Rights and U.S. Foreign Policy: Principles and Applica­
tions, edited by Peter G. Brown and Douglas Maclean (lexing­
ton, Mass .: lexington Books, 1979-$16.95; paper, 1980-
$10.95). 

Basic Rights: Subsistence, Affluence, and U.S. Foreign Policy, 
by Henry Shue (Princeton, N.J.: Princeton University Press. 
1980-$17.50; paper. 1960-$4.95). 

The Reverse Discrimination Controversy: A Mora l and legal 
Ana lysis, by Robert K. Fullinwider (Totowa. N.1.: Rowman and 
littlefield. 1980-$22.50; paper, 1980- $9.95). 

Income Support: Conceptual and Policy Issues, edited by Peter 
G. Brown, Conrad Johnson and Paul Vernier (Totowa. N.J.: 
Rowman and littlefie ld . 1981 - $27.50). 

The session 6n military service focu ses on the fair 
distribution of the burden of military service. Is the 
All-Volunteer Force viable or should we return to a 
conscripted military force? Shou ld women be included 
in any possible future draft? The session on immigra­
tion policy includes the question of how many aliens 
should be allowed to seek temporary work in the 
United States and how they should be treated wh ile 
working within our borders. It will also include some 
questions about the obligations of the members of a 
community to individuals outside the community: 
may Haitians be admitted to stay in this country with 
fewer r ights than traditional refugees? The sess ion on 
risk and consent examines such questions as how 
different risks can be compared and estimated, how 
subj ection to risk should be compensated, the eco­
nomic va lue of human life, and the role of individual 
consent in decisions made by central ized authorit ies 
that a ffect the persona l safety of many individuals. 

The program includes speakers from government 
agencies, research institutes, and faculty members 
with experience in ethics and public policy. Readings 
wi ll be distributed in adva nce, and there will be 
extended sma ll -g roup discussions and pane l discus­
sion s. The sessions are designed to be especially useful 
to persons from both academic and policymaking 
institutions. 

For further information and program agenda, 
contact Elizabet h Cahoon at t he Center for Philos­
ophy and Public Policy, (301) 454-6604. An adva nce 
r~gistration form appea rs on the facing page. 

NEWLY RELEASED WORKING PAPERS 

Working Papers o n Ene rgy Policy 

EP-I "Contractarian Theory. In tergenerational Justice. and 
Energy Policy" by David A. J. Richards 

EP-2 "Energy Policy and the Further Future" by Derek Parfit 

EP-3 "lntergenerational1ustice in Energy Policy" by B6an 
Barry 

EP-4 "Conflicting Views on a Neutrality Criterion for Radio­
active Waste Management" by David L. Bodde and 
Thomas 8. Cochran wit h an introduction by Douglas 
Maclean 

Working Papers on Voluntary versus Nonvoluntary Military 
Service 

MS-! "The All-Volunteer Force and Racial Imbalance" by 
Robert K. Fullinwider 

MS-2 "If The Draft is Restored: Uncertainties Not Solutions" 
by Kenneth 1. Coffey 

MS-3 "Milita ry Organization and Personnel Accession: What 
Changed with the AVF And What Didn 't" by 
David R. Segal 

A complete bibliography of Center working papers is available 
upon request. The charge for working papers is $2.00 per copy. 

14 



.1 

Report fro m the Center for 

Advance Registration Information 
Tuition: $280 Room a nd Board: $150 
A check payable to the University of Maryland fo r $75 must accompany the Adva nce Registration Form. This deposit is re ­
fundable if you cancel your regis tration be fore May 21, 1981. The cancellation notice must be postmarked on or before May 21 
to be acceptable. T he remaining $205 workshop tuition fee and room and board charge of $150 is due upon registration on 
June 21, 1 981. Further information on travel di rections and background readings will be mai led prior to the workshop. 

Advance Registration Form 
Na me 

T it le and Institutional Aff il iation 

Complete Mailing Address 

Phone 

Educational Background _______________ _ 

Mail fo: Workshop on Ethics and Public Policy 
Center for Philosophy and Public Po licy 
UniverSity of Maryland 
College Park, MD 20742 (301) 454-6604 

Order Card 

Qlhtntity Tillt' 

Accommodations at Bowdoi n: 

Housi ng w ill be in modern college dormi tory accom­
modations, arranged in suites of four s ing le rooms 
with a common living room and bath. The room and 
board charge of $150 includes a single room for six 
nights and all meals from dinner Sunday, June 21 
through lunch Sa turday, June 27. Arrangements ca n 
be made for couples or families desiring dou ble oc­
cupancy rooms. Please indicate reservation needs: 

____ I will requi re a si ngle room a nd boa rd for 
the week. 

_ ___ I w ill require two single rooms and meals 
for two duri ng t he workshop, and rea li ze 
that the cha rge will be $150 per person. 

_ ___ I prefer a double occupancy room and 
mea ls for two, and realize the cha rge wi ll 
be $150 per person. 

_ ___ Please indicate if you need space for famil y 
members and how many w ill need h ousing 
a nd board. 

Price 

All orders must be prepaid (checks payable to Univ. of Md. Foundation). Subtota l 

Postage and handling (books o nly) $1.50 

TOTAL 

NAME 

ADDRESS 

CITY _____________________ ,STATE ___________ ZLIP ____ __ 

Return this form to: Center for Philosophy and Public Policy 
Room 0123 Woods Hall 
University of Maryland 
College Park, Maryland 20742 
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The Cen ter for Philosophy and Public Policy was 
founded in 1976 to conduct research into the con­
ceptual and normative questions underlying public 
policy formulation. This research is conducted 
cooperatively by philosophers, policymakers and 
analysts, and other experts from within and with­
out the government. 

All material copyright @ 1980 by the Center for 
Philosophy and Public Policy. 
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