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Summary

The purpose of this study to provide a comprehensive account of the development and current
status of federal laws that today grant the United States Postal Sewlics\we rights in the

carriage and delivery of mail. The "postal monopoly” gives the Postal 8erwimonopoly over
thecarriage of letters It is one of the most ancient legal concepts to be found in the statute
books of the United States. Current law may be traced directly to an EnglisiiL&60ofThe
"mailbox monopoly" gives the Postal Service an exclusive rigtiepmsitmail in private

mailboxes. It applies to all types of mail, not only letters covered by thal peshopoly. The

mailbox monopoly law is comparatively recent in origin; it dates from the 1930s.

English origins

The British postal monopoly and the British Post Office were born together in the
unsettled times of the mid-seventeenth century. The postal monopoly was not establishe
support the post office so much as the other way around. The government messengeras/stem w
opened to the public—creating a public post office—in order sustain a monopoly on
transmission of private correspondence. In the early days, the fear whatnotépendent post
offices would "ruin one another” (as Blackstone would later suggest) but undénmine
government. Over time, however, the government monopoly became profitable, and the Post
Office, a division of the Treasury, became a significant source of deaeeeaue. In effect,
postage was a tax on communications, not unlike its fellow revenue source, the stamp ta

legal papers.

British law prohibited both private carriage of letters and packets afsléttehire and
establishment of private systems of posts for the transmission of lettigpackets of letters.
There were five traditional exceptions of the British postal monopoly: foratieage of cargo
letters, letters of the carrier, letters carried by private handeefrand letters carried by special

messenger.

Early American postal laws

Although early American postal laws were derived from English precgdbely soon

assumed a more democratic and peculiarly American flavor.

GEORGE MASON UNIVERSITY NOVEMBER 2008



POSTAL MONOPOLY LAWS 6

The Post Office was founded by resolution of the Continental Congress on July 26, 1775.
The Articles of Confederation, adopted in 1777, gave the federal government a monopoly over
the carriage of letters between the states. The first postal act, amoedadopted by the
Continental Congress in 1782, included a jumbled version of the English postal monopoly laws.

After independence from Great Britain was won, a new Constitution was adopted tha
authorized Congress "to establish post offices and post roads" but did not qrestia a
monopoly. The postal act of 1794 continued the proscription against establishment of private
postal systems for transmission of letters. A postal system was dyigirsries of relay stations
established for the rapid conveyance of letters by foot messengers oedhodats. By the
1790s, postal systems included other forms of regular, staged transportatidlagimaches,
packet boats, and even sleighs. After 1794, the early postal laws did not prohibit @uikiatgec
of letters by travelers even for compensation. Masters of inbound internatieselsyand later
domestic steamboats, were required to deliver letters to the post officepatttbéentry,
although this duty did not apply to passengers. There was no outbound international postal
service, and outbound international letters were not subject to a postal monopoly. Althoug
different provisions of different laws at different times variously dbsdrthe scope of the
monopoly as "letters” or "letters and packets" or "any letter degpasther than newspapers,
magazines or pamphlets,” a federal court in 1831 was seemingly correct udaugpthat the
scope of the American monopoly, like the English monopoly, extended only to letters and

packets (or small bundles) of letters.

Development of current postal monopoly statutes, 1840s to 1880s

In the 1840s, the postal world was shaken by emergence of the "cheap postage”
movement and the simultaneous rise of "private express" companies. A popukafayutcr
sharply reduced letter rates was set off by the reduction and simglificditietter rates in
England in 1840. Private express companies followed from the development of railroad and
steamboat lines, which allowed passengers to easily and quickly casry fedim one city to
another. Indeed, although not fully appreciated in the 1840s, the threat posed by raildoads a
steamboats was more fundamental than facilitation of private expresseste@m-powered
transportation revolution would eventually render obsolete the "postal servites'is, the

systems of relay stations—which were the original raison d’étre of the Hizgt. O
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Between the 1840s and the 1880s, the United States enlarged and transformed the Post
Office. Its main job slowly shifted from management of an intercity tratesjpam network to
management of collection and delivery services capable of providing intagoitell as intercity
mail delivery. If, for the average citizen, the early Post Office loontge las the regular source
of worldly news, the modern Post Office became even more important astipedatical and
inexpensive medium for keeping in touch with distant family and friends and conducting
business across the nation. The postal monopoly statutes were reshaped tdprogset t
missions of the Post Office.

By the 1880s, a legal framework for a modern industrial post office had replagl a |
framework based on the premises and processes of a pre-industrial posCoiéap letter
postage was introduced by the acts of 1845 and 1851. Collection and delivery serkéces we
enabled by the act of 1851 and, most importantly, by the free city delivery setwickiced by
the act of 1863. By 1890, the city delivery system included 9,006 carriers operatmg54
post offices. The postal laws were revised and codified in 1872, for the first tineel8i26. The
first multilateral agreement on international postal laws was adopted in 1874 otlkenm
classification system of mail was added by the act of 1879. National and locatyskrvices
were substantially merged by the adoption of a uniform two-cent stamp foteatlity and local

first class letters in 1885, a rate that would last for five decades.

During this period, the postal monopoly statutes were reshaped into what iga#gsent
their current form. In 1845, the traditional prohibition against establishing privateity relay
or "postal" services was extended to preclude intercity "private expgesstes as well. In
1861, postal monopoly provisions were extended to prohibit "penny posts," i.e., private intracity
collection and delivery services. In each case, Congressional action followedasssulc
prosecutions under prior law. In the 1860s, the postal monopoly over inbound international mail
was reinforced and its prohibitions extended to cover outbound international mail. aghevel
postal code of 1872 gathered these changes in the postal monopoly statutes into aesat of fif
statutory provisions. The postal code of 1872 was reenacted as part of the Reusesd &tat
1874, a codification of the entire body of U.S. statutes.

The postal code of 1872 also had the effect of strengthening the postal monopoly statute

in several respects. Most significantly, Revised Statutes section 398a@ns28 of the 1872
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code) of the new code combined several strands of prior postal monopoly laws to bectime an a
purpose postal monopoly provision. R.S. 3982 applied restrictions on intercity private expresse
to intracity messenger services and visa-versa, and restrictions on dapesditons were

applied to international commerce. Private carriage was prohibited on anyl Ypagtd' a term

which Congress had previously declared all to include waterways (1823) anbicabsa(1838)

in addition to pathways actually served by the Post Office. In 1883, the PostQfiimeopoly

over local intracity collection and delivery was secured by the judicial rd@duhe last private
penny posts. In 1884, Congress declared, "all public roads and highways while kept up and
maintained as such are hereby declared to be post routes.” In this manner, R.S. 3982 becam
general bar against private carriage of letters and packets on anyrpadligvater way, or

railroad in the United States.

In the postal code of 1872 the various phrases used to define the scope of the postal
monopoly in prior laws were replaced by a single standard phrase: "tttepackets.” In the
decade and half following enactment of the 1872, official interpretations of thpaostal
monopoly law by the Attorney General and the Post Office Department eefflaat
understanding that the revised postal monopoly covered only "letters" since tipatdetin
this context was deemed to refer to a packet of letters. Thddtemwhile not clear in all
cases, was interpreted to include personal correspondence (or the idea that coageon us
attaches to the tertatter) but not to include certain types of commercial documents subject to
first class postage, i.e., documents which were "wholly or partly in writitgchwbut did not, in

the words of international postal agreements, "partake of the nature of pemoespondence.”

Growth of the Post Office's interpretation the postal monopoly and its administratiye role

adoption of the mailbox monopoly statue, 1890s to 1960s

By the 1960s, the Post Office had grown into a universal national service thatedelive
letters, periodicals, advertisements, and parcels to every address indheusatally five or six
days per week. The legal framework for the Post Office had been modifiedlargkd but not
fundamentally changed. Only in 1960 were the amendments to the postal law since 1872
collected into a new postal code.

Over this period, the fifteen postal monopoly provisions of the postal code of 1872

(incorporated in the Revised Statutes of 1874) were consolidated into thirteen provisiens. Se
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were included in the first criminal code, adopted in 1909, and reenacted in the second crimina
code, Title 18 of the United States Code, adopted in 1948. Six of the postal monopoly statutes of
Revised Statutes were incorporated into the codification of the postal laws inrL969. |

process, these provisions were reworded but not substantively changed. Onigl#tnesy

minor substantive changes were made in the postal monopoly statutes between the 1890s and
1960s. First, in 1909, Congress clarified the right of a company to carry letéirsg &b its

"current business" (confirming an interpretation of prior law by the Atyo@eneral). Second,

in 1934 Congress limited to twenty-five the number of letters that a specs¢mges may carry

out of the mail. Third, in 1938, Congress widened the exception from the postal monopoly for
government stamped envelopes to include envelopes with postage stamps or metesied indici

affixed and cancelled.

During this period, the most significant changes in the postal monopoly law were
administrative in nature. In broad terms, the administrative position of the figsttGwards

the postal monopoly statutes evolved in three phases.

Thefirst phasewas the development of a more expansive interpretation of the postal
monopoly statutes. In 1890s, the Post Office interpreted the postal monopoly staiadiés tor
curb the practice of railroads which routinely transported out of the mails langae®bf
documents exchanged among different railroads and associated companies. Althagghdhe r
the railroads to transport a substantial portion of "railroad mail" was ultiynatcognized by
Congress and the courts, legal disputes with the railroads provided the inisdbbasbroader
definition of the crucial term "letter.” In the 1910s, Post Office Solicitdli&kh Lamar issued a

series of opinions that set out a legal rationale for interpreting tha™letb@opoly to include
transmission of all "live, current communications,” an approach that he argued dhalucte
first class mail and at least some third class mail. Opinions by latert@aliapplied Lamar's
analysis to classify various types of items as in or out of the postal monopolyy wstraut

identifying any specific legal basis for doing so.

Thesecond phaswas the assumption by Solicitor Karl Crowley, during the Great
Depression of the 1930s, of a capacity to expound upon the scope of the postal monopoly
authoritatively. Previous Solicitors had taken the position that the Post Officeraiuhterpret

the postal monopoly statutes authoritatively since they were penal in nature afat¢her
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administered by the Attorney General. In this view, the proper role of thet&olvas to advise
officers of the Post Office but not the general public. Faced with large declined Wolame
and rising competition, Solicitor Crowley published a pamphlet for the general pidisic,
Private Express Statutethat normatively described a broad interpretation of the postal
monopoly statutes. He also claimed a broad monopoly for the Post Office in numeabus leg
opinions addressed directly to mailers, another innovation. Bolstering the atitreréas of the
Post Office's administration of the law, Solicitor Crowley began the peacticiting earlier
Solicitors' opinions as legal authority for rulings on the scope of the postal monopoly

During this second phase, thailbox monopoly statute@as also adopted in this period.
During the height of the Depression, in 1932, Congress raised the postage ratier$oyeb0
percent, from 2¢ to 3¢. Utilities and department stores began to use their own employee
private messenger companies to deliver statements of account, circligretdiTo counter
this trend, Congress reduced the postage ratedalletters back to 2¢ in 1933. When this did
not appear sufficient to protect Post Office revenues, Congress, in 1934, adopteitbtine ma
monopoly statute prohibiting messenger services from depositing mailalée matrivate

mailboxes.

Thethird phasen the evolution of the Post Office's approach towards administering the
postal monopoly was the transcription into federal regulations of the broad vibes pdstal
monopoly statutes espoused in the postal monopoly pamphlets and selected Solicitors. opinions
Since early in the nineteenth century, Post Office regulations had provideddittence on the
postal monopoly beyond a repetition of Congressional statutes. However, in 1952 Sabigitor R
Frank gave the postal monopoly pamphlet a more formal style, added legal citatinstitled
the pamphletRestrictions on the Transportation of Lettefhis revised pamphlet then served as
the basis for regulations on the postal monopoly issued in 1954 as part of a geneoal oévisi
Post Office regulations. A revision of the rulemaking authority of the Postntastaral in the
postal code of 1960 apparently strengthened, seemingly inadvertently, the Ruaess Offim to

legal authority to adopt substantive regulations defining the scope of the postal monopoly

Thus, by the 1960s, the Post Office had assumed the authority to issue legally binding
interpretations of the postal monopoly statutes by means of regulations and Iegeisofdihe

Post Office's interpretation of the postal monopoly statutes was based on theephaiinihe
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termletter as used in the postal monopoly statutes included anything conveying live, current
information between sender and the addressee. At the same time, the Posti€officterpreted
the "letter" monopoly to exclude several types of items which conveyed liventurformation
including contracts, bonds and some other commercial papers, legal papers, go@trnment
documents like birth certificates, catalogs, newspapers, books, drawings @s)dineddressed

circulars, and data used for the preparation of bills.

In retrospect, it appears possible for reasonable persons to question the sourtdaess of
Post Office's elaboration of the postal monopoly statutes during this periodtogsllmpinions
grounded in questionable legal analysis were prepared with little transparehttyen cited as
legal authority years—often decades—atfter they were written, loagtaé possibility of
meaningful judicial or congressional scrutiny. In this process, inconsisteait&sliopinions
were largely ignored. Pamphlets that presented a simplified view of the pastapoly to
discourage competition in a time of economic emergency were ultinpaehulgated as federal
regulations. Although initially reluctant to rule authoritatively on the postal mopapatiutes
because of their penal nature, Post Office lawyers gradually adopted acthose \aew of their

role.

Postal Service administration of the monopoly laws, 1970 to 2006

Between 1970 and 2006, the Postal Service became a more business-like, commercial
organization as envisioned in the Postal Reorganization Act. Mail volume increastatsaibs

and advertisements became an increasingly important component of the mail.

In this period the nature and scope of the postal monopoly law changed significantly by
virtue of the adoption of new postal monopoly regulations in 1974. The 1974 regulations
effectively extended the scope of the postal monopoly statute to include all types of
correspondence, commercial papers, newspapers and magazines, addressszhashisrt
books, and other tangible objects bearing textual information except for item#eys roatypes
of carriage excluded from the monopoly by administrative regulation. The legdbke to
these regulations was the Postal Service's questionable interpretatstatof@ry provision
originating the nineteenth century that authorized the Postmaster Gersrgpend the stamped
envelope exception to the postal monopoly. The Postal Service's interpretation ajisi®pr

was not reviewed by the courts. In the only substantial judicial review of titienkecgy of the
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1974 postal monopoly regulations, the 18/BCMU case, a federal appellate court—armed with
a less than complete history of the evolution of the postal monopoly law—sustained the
regulations as a valid exercise of the Postal Service's rulemaking guithsofar as they

included advertisements in the definition of "letter."

After theATCMU decision, the Postal Service extended its administrative suspensions of
the postal monopoly in several instances, the most important of which were the susgension f
urgent letters in 1979 and for international remail in 1986. These suspensions paved the way for
development of private express document services and, ultimately, for postalireteunope.
Although there were several postal monopoly court casesfaf@eMU, none touched on the

fundamental foundations of the postal monopoly statute or regulations.

The mailbox monopoly became more economically significant because tlaé $asice
increasingly shifted from door delivery to mailbox and clusterbox delivery. In th@R®&8ckville
Remindercase, a federal appellate court gave brought support for the authority of tHe Posta
Service to regulate the uses to which private mailboxes may be put. This cas® deysendent
on the mailbox monopoly statute and contemplates Postal Service authority ovailitiox that
exceeds the particular rights granted by the mailbox monopoly statute. In th€d@gdil of
Greenburg Civic Associatiorease, the Supreme Court upheld the constitutionality of the
mailbox monopoly statute. In this case, multiple opinions offer diverse philosophical

perspectives on the concept of a mailbox monopoly.

In 1994, Congress substantially increased the fines for sending a letterdig pxpress
in violation of the postal monopoly and for illegally depositing mailable matteprivate
mailbox by 30 to 200 fold. These increased penalties were the result of a generaizatde
of the criminal code and may have been inadvertent insofar as the postal monopoly laoxi mail
monopoly are concerned. Inexplicably, the penalty for operating an illegateoaxpress was

unchanged.

Postal Accountability and Enhancement Act of 2006 and current status of the monopoly laws

On December 21, 2006, the Postal Accountability and Enhancement Act (PAEA)
modified the postal monopoly law in significant respects. It created new syagutmptions to

the postal monopoly statutes: for letters charged more than six timesntipepsiee, for letters
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weighing more than 12.5 ounces, and for a grandfather exception that includesnsitimati

Postal Service regulations purported to "suspend” the postal monopoly. The PAEA also
apparently repealed the authority of the Postal Service to adopt substantivearegjula
implementing the monopoly statutes. Nonetheless, the Postal Service has ddotimaitain

both its postal monopoly and mailbox monopoly regulations. The PAEA vested the Commission
with new authority to administer elements of the postal monopoly statutes anctéotpeli

Postal Service's use of its rulemaking authority. A review of the intendottween the PAEA

and the complex legacy of the monopoly laws suggests several legal issueslfioandwers

are not self-evident. Since the Commission has not yet adopted regulations orsetherwi
addressed implemented these new powers, this study presents what is heagasdirninary

evaluation of the effects of the PAEA on the monopoly laws and the current statusdatims
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1 Introduction

The purpose of this study to provide a comprehensive account of the development and current

status of federal laws that today grant the United States Postal Sewlics\we rights

in the carriage and delivery of maiThe "postal monopoly" gives the Postal Service a monopoly
over thecarriage of letters It is one of the most ancient legal concepts to be found in the statute
books of the United States. Current law may be traced directly to an EnglisiiL&60ofThe
"mailbox monopoly" gives the Postal Service an exclusive rigtiepmsitmail in private

mailboxes. It applies to all types of mail, not only letters covered by thd postapoly. The
mailbox monopoly law is comparatively recent in origin; it dates from the 1930s.

1.1 Objectives and Organization

This paper has been prepared for the Postal Regulatory Commission (the §lommis
pursuant to requirements set out in the Postal Accountability and EnhancemeiR&j (P
enacted by Congress in 2006ection 702 of the PAEA requires the Commission to prepare a
report for Congress and the President on "universal postal service and the posiablsnin the
United States . . . including the monopoly on the delivery of mail and on access to mailboxes."
The report must include "a comprehensive review of the history and development odalnive
service and the postal monopoly, including how the scope and standards of universabservic
the postal monopoly have evolved over time for the Nation and its urban and rural areast"” It

also delineate "the scope and standards of universal service and the postal noojuey

! The author is an attorney in private practice iashington, D.C., and Adjunct Professor, George Maso
University, School of Public Policy, Arlington, \¢jimia. This paper was prepared for the George Mabuwersity
School of Public Policy in connection with a studgl by Professor A. Lee Fritschler and conductedHe U.S.
Postal Regulatory Commission. The generous assistamd encouragement of Robert H. Cohen, A. Ldsdhler,
Richard R. John, Christine Pommerening, and MicRaainitzky, and especially of Timothy J. May, are
acknowledged with gratitude, as is research assistaf Elizabeth Bahr.. All errors and other inféties are the
sole responsibility of the author. Comments or ections are welcome and may be directed to
jcampbell@jcampbell.com. © 2008 James |. Camplell J

2 postal Accountability and Enhancement Act, PutiNd. 109-435, 120 Stat. 3198 (2006) (PAEA). The
PAEA substantially revised Title 39 of the Unitet®s Code (U.S.C.). The United States Code isapeey the
Office of the Law Revision Counsel of the Housdrepresentatives. A complete edition is publisheshesgix
years with annual supplements. References to ##@® AEA version of Title 39 will be by citation the 2005
edition of the U.S.C., e.g., 39 U.S.C. § 601 (2&0Bupp. V). References to Title 39 as amended byPAEA will
be to the 2006 edition of the U.S.C., e.g., 39 0.8.601 (2006).
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under current law (including sections 101 and 403 of title 39, United States Code), antd curre

rules, regulations, policy statements, and practices of the Postal Service.

This paper is divided into eleven chapters. The remainder of this chapter defwibe
scope of this study. Chapter 2 recounts the origins of the postal monopoly in English law in the
seventeenth and eighteenth centuries. Chapter 3 explains how the early Amevieament
adapted English law to fit the needs of the new democracy. Chapters 4 to 6 descrjhexleow
the pressure of changes induced by improvements in technology, the postal monopeby statut
were reshaped and extended between the 1840s and 1880s until they assumed moreiror less the
present form. Chapters 7 and 8 describe the evolution of administrative intesprefdtie
postal monopoly law by the Post Office Department from the 1890s to the 1960s, a period during
which the national post office expanded its services to near universal avgilé&iikipter 8 also
describes the introduction of the mailbox monopoly in 1934 and other, relatively minor
amendments to the postal monopoly statutes. Chapters 9 and 10 continues the story of the
evolution of the postal monopoly law after the establishment of the Postal Ser¢Rel;,
focusing, in particular, on the Postal Service’s issuance of comprehensiaienpasbpoly
regulations in 1974. Finally, Chapter 11 looks at the current status of the postal monopoly laws

in the wake of amendments by the Postal Accountability and Enhancement Act of 2006.

1.2 Elements of the Postal Monopoly Law

As noted, this study deals with two interrelated legal concepts, the "pastapoly” and
the "mailbox monopoly.” Collectively, the federal statutes creating tinasenonopolies will be
termed the "monopoly statutes.” Postal laws are exclusively the provinegeoalf government;

there are no state postal statutes.

In this study, the terppostal monopoly statutesfers to a set of statutes—i.e., acts of
Congress—that now appear as thirteen sections of the United States Code.altiesedst not
use the word "monopoly,” but they grant the Postal Service an effective monopobhiiytprg
all persons except the Postal Service from providing certain types of aollect delivery
services. Prohibitions against providing, using, or assisting would-be competitoesRyjstal
Service are found in sections 1693 through 1699 of the criminal code, i.e., Title 18 of the United
States Code. In addition, the scope of the postal monopoly is modified by exceptionsrset out
the section 601 of the postal code, i.e., Title 39 of the United States Code. Sections 602 through
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606 of Title 39 pertain primarily to the authority of postal inspectors to search foeiaed s
letters carried in violation of the postal monopoly. The Postal Service, like the flost O
Department before it, refers to these criminal and civil statutes codligcas the "private
express statutes.” This study will instead use the phrase "postal monopabsSt@ refer to
these laws collectively because, technically, the statutory prohibiti@nssagperations by
private express companies, enacted in 1845, comprise only a subset of a broadeataétof st

prohibiting private carriage of letters and packets.

In summary, the statutes which create the postal monopoly prohibit any person from

establishing a service for:
e the transportation of letters and packets
e by regular trips or at stated periods

e over any post route (which under current law includes all public roads, waterways,
railroads, and letter carrier routes) or "from any city, town, or placeytother city,

town, or place, between which the mail is regularly carried.”

It is now well settled that the word "packet” as used in the postal monopolgstaigrs to a
letter of several pages (as this study will describe, in the past some geaseragued that the
word "packet" should be interpreted more broadly). Hence, the scope of the postal monopoly

cover only the carriage of "letters."

There are six traditional statutory exceptions to the postal monopoly. Thiesteate
below in the order in which they were adopted into U.S. law together with commonly used
shorthand labels:

(1) cargo letter letters which "relate to some part of the cargo”;

(2)  special messengeetters conveyed by "private hands without compensation, or

by special messenger employed for the particular occasion only;
3) private handsletters conveyed by "private hands without compensation”;
(4)  stamped envelopéetters enclosed in envelopes with postage affixed;

(5) prior to posting "delivering to the nearest post office, postal car, or other

authorized depository for mail matter any mail matter properly stamped”;
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(6) letters of the carrierletters which relate to the "current business of the carrier."

In addition, in 2006, the PAEA added three new statutory exceptions. These, with shorthand

labels, are as folllows:
(2) Price limit: letters carried for at least 6 times the stamp price;
(2)  Weight limit letters weighing at least 12.5 oz.;

(3)  Grandfather ruleletters within scope of services described by certain Postal

Service regulations as they existed on December 21, 2006.

The postal monopoly statutes have a long history. Key provisions date from the gostal ac
of 1872. The 1872 act was, in turn, a codification of earlier statutes, some based on &nglish |
going back to the seventeenth century. The last significant Congressional dethatg te
revision in the postal monopoly law took place in the Senate in 1845. Interpretation of the postal
monopoly statutes is complicated by their age as well as by the fact thatrdrg gersions of
the statutes have been altered from their original form by several reends. These
reenactments have "modernized" and standardized the style and organizatiqmra¥igiens
but obscured their original meaning. This study seeks to present clearlgtiease of
legislative acts leading to the current postal monopoly statutes and the dtemynegidence
that sheds light on what Congress had in mind in adopting these statutes, to the extent su
documents are available. Much of this history is obscure. Reasonable persams dan a
interpret this legislative story differently and come to different cormhgsabout how these
statutes should apply to current circumstances.

In addition to the statutes, the law of the postal monopoly includes administrative
regulations adopted by the Postal Service, currently set out in Parts 310, 320, and 959 of the
Code of Federal Regulations ( 2007 edition). These regulations have a long histdlty Hseye
were derived from administrative interpretations of the postal monopolyestasstied by the
Post Office Department and Attorney General in the last half of the ninetsntury and the

first half of the twentieth century.

Finally, from time to time, although relatively infrequently, the postal moyogiatutes
and regulations have been reviewed and interpreted by the courts. These judsi@hslalso

form part of the law of the postal monopoly.
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1.3 Elements of the Mailbox Monopoly

The "mailbox monopoly statute” refers to section 1725 of Title 18, a criminadesta
adopted in 1934 that forbids any person but the Postal Service from placing "mailabté ima
a private mailbox, i.e., the mailbox or cluster box from where most Americarger¢oeir mail.

This provision provides in full:

§ 1725. Postage unpaid on deposited mail matter

Whoever knowingly and willfully deposits any mailable matter
such as statements of accounts, circulars, sale bills, or other like
matter, on which no postage has been paid, in any letter box
established, approved, or accepted by the Postal Service for the
receipt or delivery of mail matter on any mail route with intent to
avoid payment of lawful postage thereon, shall for each such
offense be fined under this titfe.

Since the mailbox monopoly includes all mailable matter, its scope is broadene¢hzostal
monopoly, which covers only "letters and packets.” The history and interpnetétihe mailbox

monopoly is relatively straightforward compared to that of the postal monopoly.

The "mailbox monopoly law" also includes Postal Service regulations. Regslati
defining a mailbox monopoly are found in themestic Mail Manualan official set of rules for
domestic postal services issued by the Postal Séhiicgart, these regulations implement the
mailbox monopoly statute. In part, however, they also appear to establish a mailbox Ijnonopo

by regulation that is independent of the mailbox monopoly statute.

Only a handful of judicial cases have reviewed the mailbox monopoly law.

1.4 Prior Studies

There are relatively few studies on the development of the monopoly laws. The best
known study of the postal monopoly is a 1975 article by George L. Priest, a professoanéllaw
economics at Yale University. Priest's article focuses on motivationslyinganonopoly

legislation rather than on the specific elements of the law or the evolutidmafiatrative

®18 U.S.C. § 1725 (2006).

* Postal ServicedDomestic Mail Manuag 508.3 (May 12, 2008 ed) (“Recipient Servicesst6mer Mail
Receptacles").
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implementation after 1872. Perhaps the best historical review of the legedres of the
monopoly is a 1968 monograph by Joseph F. Johnston Jr. Both articles are necesshbly date
the passage of time. Neither seeks to provide the comprehensive historicsicaealyired by

the PAEA?

® See the bibliography at the end of this papemforks of these authors.

GEORGE MASON UNIVERSITY NOVEMBER 2008



POSTAL MONOPOLY LAWS 20

2 English Precedents: Origin of the Postal Monopoly

The history of American postal monopoly begins with seventeenth century Engliahlpas
which were adopted so that the government could spy on its enemies and raisergeerues.
The English postal monopoly of 1660 served as the template for early coloniahthvestar
1710, applied directly in the American colonies. The English law established tleptiaaic
framework from which the American post office was created. To understand the post
monopoly law in America, therefore, it is necessary to review briefly theenaf postal service

in pre-industrial times and the origins of the public post office in Stuart England.

2.1 Pre-industrial Postal Systems

The earliest postal monopoly laws were grounded in a pre-industrial concept ofadl' "pos
system. In England and America the nature of a postal system chatigdwbht the

seventeenth century until the early nineteenth century, when the new transpdeitnologies
changed the nature of postal activities and ultimately induced the legahsdftat led to

modern universal postal service. Before about 1840, a "postal” system wéy hieexies of
posts, or relay stations, located every ten to fifteen miles along a "postiroadhorse post,”

the postal stations kept horses for riders carrying letters between tattess lwere conveyed
either by "through post", i.e., by means of a single rider who obtained fre€s labesach

station, or by "standing post", i.e., by a series of riders each of whom handedlltfe pouch)

to a subsequent rider at the next station. A "foot post” was similar in concept édioreli

walking messengers.

By its nature, a postal system was a rapid, scheduled intercity communicgsitams. s
The function of early postal systems was to provide a means for transpoteng aeid other
valuable documents that was faster and more reliable than the transportaices sarailable
for freight and persons generally. To "send post" was synonymous with to semdpestd."
The hoped-for rate of travel was about seven miles an hour in the summer and fiveimeahe w
In an age when most means of conveyance awaited enough cargo or passengiyshie just

journey, only regularly scheduled postriders and "packet boats"—boats whosey paishkavas

® See generallfRobinsonBritish Post Office48-55, 119-125.
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to convey letters—afforded a means of reliable and predictable commanscadtetters were
transported from a public place such as an inn, coffeehouse, or dedicated post officewnone t
to a similar site in another town. There was no collection or delivery of lattdrthus no intra-

city service. Postage was paid by the addressee upon collection at theidesiivst office’

The termletter originally referred to a message recorded on paper by hand, usually using

a quill pen. Paper was expensive, and as a result, the size of the paper was that toefssage.
As one historian has explained,

by the end of the Middle Ages a letter usually consisted of a sheet

of paper only large enough to contain the message. The needed

paper was cut from a sheet that was originally about twelve inches

wide by eighteen inches long. The paper used for a letter was then

folded into an oblong packet about three inches by four, and an

address was written on the face of the folded and sealed sheet. The

letter was not enclosed in an envelope: this would have been a
waste of valuable papér.

A correspondence extending over two sheets of paper came to cddledla letterand, over
three sheets of papertrgple letter. This seventeenth century terminology was used to specify

postage rates in the United States until 1863.

Multiple letters and letters with enclosures (such as a deed or e¢elifiecvould be tied
together in a small bundle packet also spelleghacquetor pacquette According to the Oxford
English Dictionary, the first meaning of the wardcketwas "A small pack, package, or parcel:
in earliest use applied to a parcel of letters or dispatches, and esp. todlEa&teltor ‘mail’ of
dispatches to and from foreign countridghe first use opacketin this sense noted by the
dictionary is 1533° To this day, American postal monopoly law refers to the carriage of 8letter
and packets" even though the words "letter" and "packet” are used in substarfiteatynidi

Senses.

" RobinsonpBritish Post Office7-8, 22-23. The phrase "post haste," now mearisddst as possible," used
to be a direction inscribed on the outside of getairging the rider to carry the letter as quickbypossible.

8 RobinsonBritish Post Offices.
° Compact Oxford English Dictionargnd ed., s.v. "packet."”

970 illustrate early meanings, the lexicographdse guote, inter alia, a 1693 Massachusetts plasial
("A pacquet shall be accounted 3 letters at thetI§aand personal letter from a lady written irl&q{"l foresee |
shall swell my letter to the size of a pacquetbid. As the termslouble letterandtriple letter came into use, the
termpacketcame to be reserved for a bundle of four or mbeets of paper.
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Until the early nineteen centurynawspapemwas a single sheet of paper, printed on both
sides by means of a manual présshe first newspaper in America appeared in 1704. As one
postal historian has explained, "The earliest newspapers in the Americaiesaovere, with
some notable exceptions, offspring of the postal systéin.tany, if not most, cases, the
postmaster was also the publisher, or "printer,” of the leading newspapenirNioionly did
the job of postmaster give a printer access to the latest news—printedssendleach other
news clips in the mail—but a printer could often prevail upon a postrider to carry hisapess
out of the mails for free or reduced rates. Rival printers would negotiate @ingttlthe
postrider for transportation of their newspapers, although they lacked the gessrEsgaining

leverage and were sometimes exclutfed.

Distribution of newspapers to readers was a secondary concern of the postruiffice
after the American Revolution. Usually postmasters did not charge postagegamnission of
newspapers (the only rate was the very high letter rate), although the pagtaawe found it
necessary to give the postrider something for his trouble. In any casespnedeno easy means
of collecting subscription fees from distant readers. In 1753, Benjamin Frankl William
Hunter, Deputy Postmasters of the British Post Office in North Americahstugegularize
postal distribution of newspapers and recoup some expenses by decreeing trestpmstm
should no longer distribute newspapers unless the recipient paid the postmastrdateaise
of the rider" and the price of subscription, to be remitted to the printer. A singletapy
newspaper could be exchanged between printers for free, so that newspapers coutavshare n
stories with each othéf After newspapers were admitted to the U.S. mail, they were kept apart
from letters because they were often tendered damp from the press, posiagta thee

integrity of letters™ In 1788, Ebenezer Hazard, Postmaster General under the Atrticles of

A power press was first used Bie Timeof London in 1814. Chappely Short History of the Printed
Word174.

12 Kielbowicz,News in the Maill3.
13 Rich, History of the Post Offic&15; Kielbowicz,News in the MailL4-16.

4 Kielbowicz,News in the Maill6-19. Postmasters received a 20 percent commissidees collected for
riders. Newspapers transported in this manner wereonsidered "in the mail," and the Post Offiself received
no remuneration for their transport. Moreover, sgmasters continued to negotiate directly with pikgrs for
distribution of their newspapers.

15 Rich, History of the Post Offic&43.
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Confederation, described a postman's disdain for newspapers as follows, "peEa$@ve

never been considered as part of the mail nor (until a very few years) admittdub inéorte
portmanteau with it; but were carried in saddlebags for that purpose, by tise aidéeir own
expense® Nonetheless, in later decades, postal lawyers would look back on the early days of
the Post Office and suggest that carriage of newspapers was alwage@hpart of the postal
monopoly but for an explicit exemption during the period from 1792 to 1825. This contention
would become one of the main intellectual bases for the broad interpretation of #le post
monopoly laws promulgated by the Postal Service after 1973.

2.2 Origin of the Government Post Office and the Pdstéonopoly

Governments have operated postal systems for official messagesasinde evilized
times. Herodotus was so impressed by a government postal system estalgliblecdrsians in
the fifth century BCE that his description of that service lives on in the famouptrstover
the entrance to the main post office in New York City: "Neither snow nor rain abnbe
gloom of night stays these couriers from the swift completion of their appointed rgdite
Romans, too, operated a vast postal system, but only for government documentsard,Eng|
Edward | established a temporary government post in 1481. A permanent government post was
organized by Henry VIII in about 1516. These government postal operations, however , were not

open to the public and did not preclude private postal systems.

From the middle ages onward, merchants, universities, and monasteries orgaiized the
own private postal systems stretching across Europe. Private postal systemssmetimes
restricted for reasons of security. In 1591, three years after the Spamadathreatened
England with invasion, Queen Elizabeth | suppressed an international merchardappestnt
private communications with foreigners. After Elizabeth’s death in 1603, howevemerce

18 Kielbowicz, News in the MaiR3-24.

" Herodotus wrote, "No mortal thing travels fastert these Persian couriers. The whole idea issidPer
invention, and works like this: riders are statid@éong the road, equal in number to the numbeliagé the journey
takes—a man and a horse for each day. Nothing gtegs couriers from covering their allotted stigte
quickest possible time—neither snow, rain, heat,dawkness." Herodotushe HistoriesBook VIII ( trans. A. De
Sélincourt).
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continued to develop and the need for domestic and international postal communications

increased. Both royal and private posts flouristfed.

Elizabeth’s successors, the Stuart kings James | and Charles |, stragmjlest a
Parliament that demanded restrictions on royal prerogatives and a sifayowgrnmental
authority. Faced with such demands, Charles | refused to convene Parliammet@28tel o
obtain money for the government, Charles resorted to creative financingé-foems, taxes
unauthorized by Parliament, and a revival of commercial monopolies banned by &arliam
during his father’s reign.

The postal monopoly was one such monopdQuring the early 1630s, there were
several proposals to improve the government post and open it to private letters. laragiroc
issued on July 31, 1635, Charles | ordered the master of the posts, Thomas Witherings, to
establish an improved postal system between London and Scotland. The government post was
opened to private correspondence and competing private posts forbidden. The prohibitory

provision stated:

And his Majesties further will and pleasure is that from the
begyning of this service or imployment noe other messenger or
messengers foote post or foot posts shall take upp carry receive or
deliver any Ire or Ires [letter or letters] whatsoever other then the
messengers appoynted by the saide Thomas Witherings to any
such place or places as the saide Thomas Witherings shall settle
the conveyance aforesaide Except comon knowne carriers or a
pticuler messenger to be sent of purpose with a Ire by any man for
his owne occasions or a Ire by a freind 2. .

The British Post Office considers this royal decree, which may be tehméthglish Postal Act
of 1635, as its birth

18 SeeRobinsonBritish Post Officel-22. On early European possee generallfCodding,Universal
Postal Union Scheeleshort History of the Mail Servic&mith,Development of Rates of Postage

19 Muir, Postal Reform and the Penny BlakkMuir considers need for revenue to be the pymeotive
for the postal monopoly provision in the 1635 pamehtion. Robinson notes that establishment of éiqpbst
followed various proposals, but does speculatéhemiotives of Charles | for finally approving a eoie.See
Robinson British Post Office23-32.

2 proclamation of July 31, 1635, Patent Roll (Chay)cgl Car 1, Pt 30, No. 11.

2L United Kingdom, The Post Offic8irth of the Postal Servicd his pamphlet includes a facsimile of the
original decree and transcription into modern Esfgtharacters.
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The English Postal Act of 1635 prohibited private carriage of any "lettetters.” It
also used the terpacketin setting out postage rates based on distance: "if twoe three fower or
five Ires in one packett or more then to pay according to the bignes of the saide pagkets,"
the termletter thus referred to a single sheet of paper apacketto a bundle ofetters The
public postal system of Charles | lasted only two years. In 1637, as troubleslan&cot

increased, the royal post was again closed to private letters.

In 1649 Charles | was beheaded by a rebellious Parliament, and a group lecgeby Ol
Cromwell took over the government. In 1654, Cromwell reestablished the postal monopoly and
prohibited continuation of private posts. A primary reason for the monopoly was to permit
surveillance of the citizenry. As historian Howard Robinson puts it, "Cromwelhas Council
found eternal vigilance the price they had to pay for continuance in p&iiihe first act of
Parliament to establish a post office was adopted in 1657. Emphasizing the closé@onnec
between the postal monopoly and surveillance, the act declared that the Pestv@iiid not
only benefit the people but also "discover and prevent many dangerous and wickes, desig
which have been, and are daily contrived against the Peace and Welfare of timer@eealth,
and the intelligence whereof cannot be well Communicated but by [&t#sitér collapse of the
Parliamentary revolt and restoration of the monarchy in 1660, one of the first Retdiament,
the English Postal Act of 1660, reenacted the postal act 0f2657.

The postal monopoly was thus introduced into English law as a tool of autocratic rule.
Private carriage of letters was prohibited to allow the government to imasat&eillance of the
citizenry and exact monopoly rents. One could say that the public post office aiesl ¢oe
serve the monopoly prohibition and not vice versa. Liberal opening of private correspatadence

obtain information of interest to the government continued in England until after théecAme

2.
2 RobinsonBritish Post Office44.
24 |bid. at 46-48.

% A Post-Office Erected and Established, 12 Cah236 (English Postal Act of 1660). Although 1660
was the first year after the restoration of Challlgthe numbering of statutes adopted in 166CGm#d the
constitutional fiction that his reign began in 164 year in which his father, Charles |, was laeleel by
Parliament.
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Revolution, perhaps well afté?.Use of high postage rates to generate general revenues did not
end until the English postal reform of 1840.

2.3 English Postal Act of 1660

The English Postal Act of 1660 gave the British Post Office its permanetercide
act began with a statement that took note of the rise of private post offices|atgdidtat "well

ordering” of the posts necessitated establishment of a government post:

Whereas for the maintenance of mutual Correspondencies, and
prevention of many Inconveniences happening by private Posts,
several publick Post-Offices have been heretofore erected for
carrying, and recarrying of Letters by Posts, to, and from all parts
and places within England, Scotland, and Ireland, and several parts
beyond the Seas; the well Ordering whereof is a matter of general
concernment, and of great advantage, as well for preservation of
Trade and Commerce, as otherwise: To the end therefore that the
same way be managed so, that speedy and safe dispatches may be
had, which is most likely to be effected, by erecting one general
Post-Office for that purpose.

In the 1660 act, three provisions established a postal monopoly throughout his Majesty’s
Dominions wherever "he shall settle, or cause to be settled, posts.” Firgtzahd paragraph
authorized the Master of the Posts, and no other person, to receive, dispatch, and dtdiger "le
and pacquets” with several exceptions discussed below. A second provision in the sixth
paragraph obliged masters of ships to deliver all letters and packets to theipegirofhptly
after arriving in port:

That all Letters and Pacquets that by any Master of any Ship or
Vessel, or any of his Company, or any Passengers therein, shall or
may be brought to any Post-Town within his Majesties Dominions,
or any of the Members thereof, other then such Letters as are
before excepted, or may be sent by common known Carriers in
manner aforesaid, or by a friend as aforesaid; shall by such Master,

Passenger, or other person be forthwith delivered unto the Deputy
or Deputies only of the said Post-Master General . . . .

26 RobinsonBritish Post Officel 19-25.
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Figure 1. English Postal Act of 1660 (excerpt)

And be it furiher Gnacted bp the afozefaid Lutbozity, Lhat no perlon oz perfons Wwhativeber, 02
Wodp politich oz Coznozate otber then fuch polt-Walker General as Hall fvom time to time be no-
minated and appointed bp big Wajekty, is Weirs 07 Huccellozs, and conbituted by Lerters pa-
tents under the great Seal of England ag afozefaid, and bis @eputy and Deputics oy Aflignes,Hali
pzefume to carep, recarep, nd deliver Letters fop Bire , other then as befoe ercepted, 07 to fet up
op implop anp Foot-poft, Woyle-polt, Coach-polt, 0 pacquet-Weat Wwhatlaeber (o2 the conbepance,
sarrping, and recareping of anp Letters o2 pacquets op Dea o2 Lamd Wirkin his Bajelties Domi-
niong, oz fhall pzobide and maintainPezles and  Furniture (o7 the bozling ¢f anp Abhozote-pilts,
02 perfons riding in poft with a Guide and Porne, ag utual foy Bire, npon pain of Faozieiting the
fom of JFibe pounds of Englith monp foz everp Rberal offence againkt the Lenoy of this peefent
Aet, And alfo of the fozfeiture of the fum of Dnebunbzed pounds of like Englith monp o2 eoerp
fueeks time that anp Dender againk this Aot Hall implop, maintain, and continue anp fuch foot
polt, Poxfe-polt, Coach-polt oz pacquet-ISoat a8 afozefaid : tohich faid feheral and refpective IFoz-
feftures, Mafl, and map be fusd fog, and recobered by Action oz Atiang of Debt, plaint, o2 Infoz-
mation in anp of bis WajeRtics Courty of Wecod, twherein no Eioigne, priviledge, p2stection o2
Weager of Latw hall be admitced, @nd the faid feberal and refpective fopfeitures 1hat Hall bappen
from time to fime ta be vecobered,Hall be &and remain the one mopetp theveof to bis Majeip,and hig
Peirs and Bucceffazg, and the other mopetp theveof to fuch perfon oz perfons fuho Hall o2 Wil in-

+ fozm again® the DFender oz DEenders againf this paefent Act, and Hayl oz il fue (o2 the faid

fopfeitures upon the fame,

The third and most important monopoly provision was the seventh paragraph, which
explicitly prohibited private persons from engaging in: (i) carriagdetters” for hire; (ii)
establishment of postal systems for the conveyance of "letters or pacquéii§’provision of
horses or equipment to postriders.

That no person or persons whatsoever, or Body politick or
Corporate other then such post-Master General as shall from time
to time be nominated and appointed by his Majesty . . . shall
presumeo carry, recarry, and deliver Letters for Hirether then

as before exceptedr to set up or imploy any Foot-post, Horse-
post, Coach-post, or pacquet-Boat whatsoever for the conveyance,
carrying, and recarrying of any Letters or pacquleysSea or Land
within his Majesties Dominions, or shall provide and maintain
Horses and Furniture for the horstng of any Thorow-posts, or
persons riding in post with a Guide and Horne, as usual for Hire . .
.. [emphasis added].

In sum, the English postal act of 1660 created a postal monopoly by means of two main
proscriptions. First, it forbade private persons to clattgrsfor compensation, i.e., "to carry,
recarry, and deliver Letters for Hiré"'Second, it forbade persons from establishing systems of

" The fourth paragraph specified postage rates #aced further indications of what was meant by the
terms letter and pacquet: "For the Port [carriafevery Letter not exceeding one sheet, to or fammy place not
exceeding fourscore English miles distant fromplaee where such Letter shall be received, Two @efnd for
the like port of every Letter not exceeding twoetkeFour pence; And for the like port of everyqaat of Letters
proportionally unto the said Rates; And for thelport of every pacquet of Writs, Deeds, and othieigs, after the
Rate of Eight pence for every ounce weight. [emjshadded]" Later in this paragraph, the term doldtter is
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posts capable of carryingttersor pacquetsi.e., "to set up or imploy any Foot-post, Horse-post,
Coach-post, or pacquet-Boat whatsoever for the conveyance, carrying, amgimgof any

Letters or pacquets by Sea or Land within his Majesties Dominions."

Paragraph 2 of the 1660 act provided five exceptions to the monopoly. Two of these are
direct ancestors of exceptions to the monopoly still found in American law. Theytoerse
modern terminology, exceptions feargo letters(letters carried with and related freigfitand
letters carried bgpecial messengét Two exceptions were generally similar to exceptions in
current American law, but the provenance of the American rules is unrelated togtish E
precedents: an exception for letters carriegtdyate handsthat is by a friend without
compensatiof! and an exception fdetters of the carrief* The fifth exception from the postal
monopoly found in the 1660 act has no parallel in American postal monopoly statutes: an
exception for messengers carrying judicial docum#&nts.

Although English Postal Act of 1660 does not appear to prohibit private carriage of
nonletter items, it might be argued that there is some ambiguity. In sooes plaints in the
1660 act, the termppacquets used to refers to a bundle of letters or similar items (e.g., "pacquet
of Writs, Deeds, and other things"). Could the prohibition against establishment of feoapdst
horse posts be interpreted to include foot posts and horse posts for the carriage of packets of
nonletters? Because of the multiple meaningsacfjuet the answer is not entirely clear,
although the question is almost certainly of no practical import. It seems ulabbtfit would
make commercial sense to establish a postal system that covidypdckets of nonletters, and

employed in place of "letter not exceeding two &hédt thus appears that in 1660 act the ternetettas beginning
to include a correspondence of more than one sheet.

#ugych letters as shall be sent by Coaches, conkmown Carryers of Goods by Carts, Waggons, or
Packhorses, and shall be carried along with thaeitsCWaggons, and Packhorses respectively.”

29" etters to be sent . . . by any messenger or enggss sent on purpose, for or concerning the teriva
affairs of any person or Persons."

30| etters to be sent by any private friend or Fdigin their wayes of journey or travel."

31n| etters of Merchants and Masters which shalldxt &y any Masters of any Ships, Barques, or other
Vessel of Merchandize, or by any other person iygroby them for the carriage of such Letters afnitks
according to the respective direction."

32"Messengers who carry and recarry Commissionse@Return thereof, Affidavits, Writs, Process or
Proceedings, or the Returnes thereof, issuing foamy Court." Although American postal monopoly kahave
never provided a statutory exception for judiciapers, the Post Office has never claimed a monapay their
carriage See, e.g 39 C.F.R. § 310.1(a)(7)(iii) (2006).
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a postal system that carried both letters and nonletters was clearly pbHibieprohibition
against carriage of "letters for hire" by individuals does not prohibit theagaraf packets, so
individuals could convey packets of nonletters. Moreover, the exceptions to these prohibitions
refer only toletters and the exceptions were presumably coterminous with the monopoly. The

implication is the monopoly included only letters and packets containing letters.

The English postal monopoly was first transplanted to American soil in 1692 biyta gra
of a patent (i.e., an exclusive right) to one Thomas Neale to establish pestaisin the
American colonies. Neale applied to the colonial legislature in New Yorkdsidéion
confirming his exclusive privilege. The New York legislature accommddd&ale by copying
the monopoly provisions from the English postal law of 18&@ennsylvania, Connecticut, and
New Hampshire agreed as well. Massachusetts confirmed Neale’s mobhapohly on
condition that the service was efficient. Thus, the first postal monopoly laws incamesre
echoes of the English postal monopoly of 1660. Maryland and Virginia refused to recognize
Neale’s patent, and the Neale post office was limited to the northeasterresBidiie Neale
post office was a commercial failure, probably due to lack of support from colon&ingoents
and inadequate roads. In 1707, the British government purchased Neale’s patemteghovierr

its management to the British Post Office.

2.4 English Postal Act of 1710

In 1710, during the reign of Queen Anne, Parliament enacted a new postal lavingeplac
the postal act of 1660.The English Postal Act of 1710 extended the Post Office’s operations to
Scotland and the American colonies. Like paragraph 2 of the 1660 act, paragraph 2 of the 1710
act authorized the Post Office and no other person to have "the receiving, taking ripgorde
dispatching, sending Post or with speed, and delivering of all Letters and Bachiket
paragraph 6 of the 1660 act, paragraph 15 of the 1710 act required masters and passengers on

vessels arriving from abroad to deliver all "letters and packets" to theffios. Like paragraph

33 Woolsey Early History of the Colonial Post-Offic@
% Fuller,American Mail18-19.

% An Act for Establishing a General Post Office, 8n&, ch. 10 (1710).
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7 of the 1660 act, paragraph 17 of the 1710 act explicitly proscribed certain actiaties t

competed with the post office. It read as follows:

That no Person or Persons whatsoever . . . other than such
Postmaster General . . . shall presume to receive, take up, order,
dispatch, convey, carry, recarry or deliver &aeyter or Letters,
Packet or Packets of Lettefsther than as before excepted) or
make any Collection of Letters, or set up or employ any Foot Post,
Horse Post or Packet Boat, or other Vessel or Boat or other Person
or Persons, Conveyance or Conveyances whatsoever, for the
receiving, taking up, ordering, dispatching, conveying, carrying,
recarrying or delivering anlyetter or Letters, Packet or Packets of
Letters by Sea or by Land or on any River, within her Majesty’s
Dominions or by Means whereof any Letter or Letters, Packet or
Packets of Letters, shall be collected, received, taken up, ordered,
dispatched, conveyed, carried, recarried or delivered, by Sea or
Land, or on any River, within her Majesty’s Dominions (other than
as before excepted) . . . . on Pain of forfeiting the Sum of five
Pounds of British Money for every several Offence against the
Tenor of this present Act, and also of the Sum of one hundred
Pounds of like British Money for every Week that any Offender
against this Act shall collect, receive, take up, order, dispatch,
convey, carry, recarry or deliver any Letter or Letters, Packet or
Packets of Letter®

The postal act of 1710 thus clarified the scope of the English postal monopoly. Both the
proscription against private carriage for hire and the proscription agaiaistigsment of private
postal systems refer to same class of objects: "letter or letteketfa packets of letterd" The
act also repeated, in more carefully drawn terms, the five exceptions fuydtad monopoly

found the 1660 acf The duty of a shipboard master or passenger to deliver all "letters or

% Ibid. § 17 (emphasis added).

3" In Queen Anne's postal act, rates of postage speified for every "single letter or piece of papéor
every "double letter," and "proportionably unto tzéd rates for the post of every packet of lettdPsstage rates
were also specified separately for the postingpatkets of writs, deeds and other things." 9 Aghe;10, § 6
(1710).

¥ The five exemptions were, using modern terminojdgy (1) cargo letters("Letters as shall respectively
concern Goods sent by common known Carriers of GbydCarts, Waggons, or Pack Horses, and shall be
respectively delivered with the Goods such Lettlereoncern, without Hire, or Reward, or other Rrofi
Advantage for receiving or delivering such Lettgrg?) letters of the carrie("Letters of Merchants, and Masters,
Owners of any Ships, Barques, or Vessels of Memdilzanor any the Cargo or Loading therein, serbaard such
Ships, Barques, or Vessels of Merchandize, whesedi Merchants or Masters are Owners as aforesaid,
delivered by any Masters of any such Ships, Barquegessels of Merchandize, or by any other Peesoployed
by them for the Carriage of such Letters aforesaidprding to their respective Directions, so ahdietters be
delivered to the respective Persons to whom thelf bb directed without paying or receiving anyeédar Reward,
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packets"” to the post office upon landing was retained, but it was manifest that tesiatli
referred only to packets of lettefsThe English Postal Act of 1710 remained the basic postal

law of England until after the American revolution.

On the eve of the American Revolution, William Blackstone’s famous treatise,
Commentaries on the Laws of Engladdscribed the English concept of the "post-office, or duty
for the carriage of letters.” The post office was listed as one of the terrypemaces of the
king's revenues; others included the stamp duty; customs duties; excisaatak&s;es on land,
malt, salt, houses, coaches, and offices. Compared to other duties and taxes, Blackstone not
that the post office "is levied with greater cheerfulness, as, instead gféobiurrden, it is a
manifest advantage to the public." With respect to the postal monopoly, Blackstone comment
"penalties were enacted, in order to confine the carriage of letters tadlieqgifice only,
except in some few cases: a provision, which is absolutely necessary; for rothamy
exclusive right can support an office of this sort: many rival independentsoificeld only

serve to ruin one anothef’"

2.5 Summary of English Precedents

The British postal monopoly and the British Post Office were born together in the
unsettled times of the mid-seventeenth century. The postal monopoly was nothestiablis
support the post office so much as the other way around. The government messengeras/stem w
opened to the public—creating a public post office—in order sustain a monopoly on
transmission of private correspondence. In the early days, the fear wag nudepandent post
offices would "ruin one another” (as Blackstone would later suggest) but undénmine
government. Over time, however, the government monopoly became profitable, and the Post
Office, a division of the Treasury, became a significant source of deaeeeaue. In effect,

Advantage, or Profit for the same in any wise");j(@licial papers("Commissions, or the Return thereof,
Affidavits, Writs, Process, or Proceedings or Resuhereof, issuing out of any Court); (4) letteasried byprivate
hands("any Letter or Letters to be sent by any priviatiend or Friends, in their Way of Journey or Tiédyend

(5) letters carried bgpecial messengé€tany Letter or Letters to be sent . . . by anysbger or Messengers sent
on Purpose for or concerning the private Affaiaafy Person or Persons"). 9 Anne, ch. 10, § 2 (1710)

39 paragraph 16 provides that, for the "encouragehadmhasters and passengers to comply with the
obligation to deliver "letters and packets," thputy of the Post Office shall pay one pence updiely of "every
Letter or Packet of Letters."

40 Blackstone, Lommentarie811-12.
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postage was a tax on communications, not unlike its fellow revenue source, the stamp ta

legal papers.

British law prohibited both private carriage of letters and packets afsléttehire and
establishment of private systems of posts for the transmission of lettigpackets of letters.
There were five traditional exceptions of the British postal monopoly: foraiieage of cargo
letters, letters of the carrier, letters carried by private handeefrand letters carried by special

messenger.
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3 Early Postal Monopoly Laws, 1780s to 1830s

Although early American postal laws were derived from English precedbayssoon assumed
a more democratic and peculiarly American flavor. In the new Republididtiog distribution
of newspapers became the primary goal of the national post office whildlanocebf the
citizenry was of little concern. Congress did not use the Post Office tayemseal government
revenues (except in times of war), but it did maintain high postage rateseos tetpay for low
newspaper rates and, later, for a national system of mail stagecoacbessdriie English
prohibition against carriage of mail by individuals was dropped, but the proscrigaorsa
establishment of private postal systems was retained and extended to otisesffetaged
transportation, like stagecoaches and packet boats. A substantial portion ovetéecarried
outside the mails, and merchants and newspapers organized private exprekses for

transmission of urgent news.

3.1 Confederation and the Postal Ordinance of 1782

Although legally applicable in the American colonies, the English postal monapsly
apparently widely evaded by the coloni8tin the late eighteenth century, trust in the British
Post Office broke down entirely. On July 26, 1775, the Second Continental Congress founded
the American post office by adopting a simple motion:

That a postmaster General be appointed for the United
Colonies, who shall hold his office at Phitadnd shall be allowed
a salary of 1000 dollars per an: for himself, and 340 dollars per an:
for a secretary and Comptroller, with power to appoint such, and
SO many deputies as to him may seem proper and necessary.

That a line of posts be appointed under the direction of the
Postmaster general, from Falmouth in New England to Savannah
in Georgia, with as many cross posts as he shall think fit.

That the allowance to the deputies in lieu of salary and all
contingent expences, shall be 20 per cent. on the sums they collect
and pay into the General post office annually, when the whole is
under or not exceeding 1000 Dollars, and ten per cent for all sums
above 1000 dollars a year.

“L Rich, History of the Post Offic@6, 43-44. Five of the thirteen colonies estaklistelivery systems to
supplement the British post. Priest, "History af #ostal Monopoly" 18.
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That the rates of postage shall be 26emt less than those
appointed by act of Parliamefit.

Benjamin Franklin was chosen to be the first Postmaster General.

On July 4, 1776, Congress declared independence from England and immediately began
work on a legal framework for the new government. Agreement proved difficultlesroé
Confederation were not approved by Congress until November 15, 1777. The Articles did not

come effective until ratification by Maryland in March 1781.

Under the Articles of Confederation, the federal government was gextkive

authority to establish anterstatepost office. Article IX provided as follows:

The United States in Congress assembled shall alsatagele

and exclusive righand power of . . . establishing or regulating post
officesfrom one State to anothdhroughout all the United States,

and exacting such postage on the papers passing through the same
as may be requisite to defray the expenses of the said office.
[emphasis added]

Pursuant to the Articles, Congress formally established and organizessthadfize in
the ordinance of October 18, 1782. The ordinance was a poorly drafted jumble drawn from the
British postal law of 1710. It consisted of eighteen unnumbered paradfainse Congress
had exclusive authority to establish interstate postal services, the ordinelnded a postal
monopoly. The sixth paragraph of the 1782 ordinance authorized the Postmaster Gerirtal and

other person" to establish postal systems.

[T]hat the Postmaster General of these United States . . . , and no
other person whatsoever, shall have the receiving, taking up,
ordering, despatching, sending post or with speed, carrying and
delivering of anyletters, packets or other despatcliesn any

place within these United States for hire, reward, or other profit or
advantage for receiving, carrying or delivering sletters or
packetsespectivelyand any other person or persons presuming
so to do shall forfeit and pay for every such offence, twenty dollars
... Provided nevertheless, that nothing herein contained shall be

422J. Cont. Cong208.

3 Ordinance of Oct. 18, 1782, 23Cont. Cong670 (emphasis added). In theurnals of the Continental
Congress, 1774-1788ompiled and edited by the Library of Congresthamearly twentieth century, the ordinance
adopted by Congress is recorded with subsequesgtialed and revisions made by a committee appoiateevise
resolutions before publication.
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construed to extend to any messenger purposely sent on any
private affair, and carryingptters or packetselating to such affair
only; or to persons sent officially on public servite.

In this paragraph, however, the drafter awkwardly joined two topics—authorizing timeaRtey
General to provide the service and penalizing private carriers for viotagngonopoly—which
are treated separately in the 1710 British act (paragraphs 2 and 17). Exceptierotstdl
monopoly found in paragraph 2 of the 1710 British act —for cargo letters, letters ofrtbe ca
and carriage by private hands—were included in the ordinance and then inexplicedidyst.
Two exceptions found in the English law at this point, the exceptions for a speciahgersand

official letters, were retained in the ordinance in modified form.

The main postal monopoly provision is found in paragraph 7 of the 1782 ordinance. This
paragraph repeats the prohibition against private carriage found in paragraph 1Braisthe
act, even though this provision effectively duplicated the penalty in the previousapdr.afyt
this point, the drafter also included the requirement, found in a separate paragrapisim Engl
law, that persons on incoming vessels must tender letters in their possession todfiepas
the port of entry. The seventh paragraph of the 1782 ordinance read in pertinent panvas foll
[T]hat if any person, not being a post or express rider, in the
service of the general Post Office, shall carry latters, packets,
or other despatche$srom one place to another, within these United
States, on any of the post roads, to any place within these United
States, for hire or reward, except in cases as is herein before
excepted, or shall not, when bringing letters from beyond sea [sic],
for hire or reward, deliver the same at the Post Office, if any there
be at the place of his or her arrival, he or she shall, in each of the

before mentioned cases, forfeit and pay for every such offence
twenty dollars. . . .

The style of this paragraph is quite different from the more formal prose asEstatutes.
Instead of a straightforward command that "no person shall" undertake ceitatreacthis
paragraph rephrases the command as a subjunctive condition, stating that ifanydpes
certain activities, then he shall pay a penalty. In proscribing privategaior hire, instead of
the legalistic string of verbs included in the English proscription—in the 1710 adivaetake

up, order, dispatch, convey, carry, recarry or deliver"—the ordinance uses tleevsifg|

*|d. at 672-73 (emphasis added).
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"carry."” The separate proscription against establishment of private pgstiamns found in
English law is omitted. The obligation placed on persons arriving by sea isf&thjmithe point
of obscurity. Unlike English reliance on the generalized use of "he", the deffies to private

carriers with the more informal "he or she."

Under the ordinance of 1782, the postal monopoly pertains only to private carriage of
"letters, packets, or other despatches.” This is no repetition of the phttseotidetters, packet
or packets of letters" found in the 1710 British law. Addition of the term "despatabitsts lof
an official or military nature, appears to signify nothing more than lingeffagte from the

recent war.

Certainly the ordinance did not prohibit private carriage of newspapers because
newspapers were not admitted to the mail. Whether or not newspapers should be &althitte
mail was an issue of considerable debate at the time, but during its existeGoatihental
Congress never opened the national post to newsp&aérs.thirteenth paragraph of the 1782
ordinance did, however, grant the Postmaster General discretion to continue thegristtice
of allowing postriders to carry newspapets ofthe mails'®

[T]hat it shall and may be lawful for the Postmaster General, or

any of his deputies, to license every post-rider to carry any
newspapers to and from any place or places within these United
States, at such moderate rates as the Postmaster General may
establish, he rendering the post-riders accountable to the
Postmaster General, or the respective deputy postmasters by whom
they shall severally be employed, for such proportion of the

moneys arising therefrom as the Postmaster General shall think

right and proper, to be by him credited to these United States in his
general accouri.

The purpose of this provision would be become the subject of controversy in the 1840s.
Postmasters General would claim that the right to allow postriders yoneawspapers along

with the mail implied the authority to prohibit postriders—and by extension siagfees and

%5 John,Spreading the New&i-33.
“ For the history of this practice, see Kielbowibews in the MaiR2-24.
" Ordinance of October 18, 1782, 23Cont. Cong. 670677.
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steamboats—from carrying any mailable matter out of the mail when threytraasporting mail

under contract with the Post Office.

3.2 Postal Act of 1792

In March 1789, a new Congress organized under the Constitution superseded the
Continental Congress of the confederation. The Constitution authorized Congrestaititsh
Post Offices and post Road$,but unlike the Articles of Confederation did not grant Congress
the sole and exclusive power to do so nor limit the national government to interstate posta
systems. In its first three sessions, Congress continued in effect thefipeststhblished by the

ordinance of 1782 while it considered how to implement its new auttdrity.

The first substantive postal law enacted by the new government was adoptedih 1792.
After much debate, newspapers were admitted to the mails for thenfiestaind postage rates
for newspapers and government documents were set well below cost, espd@allyonveyed
long distances! From the early days of the republic, both the Federalists led by President
George Washington and the Republicans led by James Madison and Thomas Jefferson
considered that a primary function of the Post Office was to spread news abautéhée&vents
and to generate a sense of national community. In the American experiment imaismihe

Post Office quickly became the first national broadcast network.

The basic organization of the Post Office was established by the 1792 act as fallows
the first section of the act, Congress listed post roads to be established, thusgdbeltit, not
the Postmaster General, would determine the routing of postal systemshestilt of as lines

of posts> Following the English practice, the office of the Postmaster General vebdisistd

“8.S. Const., art. I, § 8.

9 Act of Sep. 22, 1789, ch. 16, 1 Stat. 70; Act abA4, 1790, ch. 36, 1 Stat. 173; Act of Mar. 391, 7ch.
23, 1 Stat. 218.

%0 Act of Feb. 20, 1792, ch. 7, 1 Stat. 232.
*1 John,Spreading the New&3-37, 59-63, 110.

*2 Historian Richard R. John has commented, "Oftall¢hanges that Congress set in motion with the Pos
Office of 1792, by far the most radical was itsuasption of the power to designate the routes ovéchvthe
government would carry the mail. . . . it had majoplications for the pattern of everyday life, c@nt virtually
guaranteed that the postal network would expanidisamto the transappalachian West well in advaote
commercial demand." Joh8preading the New#4-45.
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within the Department of the TreasufylNonetheless, Congress rejected the British policy of
setting postage rates high enough to generate a substantial net income feaseyT The
salaried staff of the Post Office consisted of only the Postmaster Gandralhandful of
assistants. The major function of the central staff was negotiating csrfwsathe transportation
of mail. Contract transportation accounted for aimost 60 percent of total expeRsssmasters
were akin to franchisees. They were appointed and directed by the PestGastral and

compensated from commissions on the postage they colfécted.
The primary monopoly provision of the 1792 act was section 14. This provision read:

Sec. 14And be it further enacted hat if any person, other
than the Postmaster General, or his deputies, or persons by them
employed, shall take up, receive, order, dispatch, convey, carry or
deliver anyletter or letters, packet or packets, other than
newspapersfor hire or reward, or shall be concerned in setting up
any foot or horse post, wagon or other carriage, by or in which any
letter or packeshall be carried for hire, on any established post-
road, or any packet, or other vessel or boat, or any conveyance
whatsoever, whereby the revenue of the general post-office may be
injured, every person shall forfeit, for every such offence, the sum
of two hundred dollar?rovided That it shall and may be lawful
for any person to send letters or packets by special messénger.

Section 14 represents a synthesis of the sixth and seventh paragraphs of the postal
ordinance of 1782, seemingly improved by more careful study of English precedemgribs
English law, the proscription against private carriage was two-pronderjng to carriage of
postal items by individuals, on the one hand, and the establishment of private postal feystems
carriage of letters, on the other. Private postal systems are desarilzary #oot or horse post,
wagon or other carriage." Like the seventh paragraph of the ordinance, section bé uses t
subjunctive mood. Like the sixth paragraph of the ordinance, section 14 includes the special
messenger exception and omits the traditional English exceptions for caegs letters of the

%% Act of Feb. 20, 1792, ch. 7, § 3, 1 Stat. 232,.234
> John,Spreading the New&5-46; Rich History of the Post Officat 58, 91-92.
5 Act of Feb. 20, 1792, ch. 7, § 6, 1 Stat. 232,. Féh, History of the Post OfficApp. C, Table VIII.

%% Act of Feb. 20, 1792, ch. 7,88 3, 7, 23, 1 StaR, 234, 238. Richlistory of the Post Offic&23, 127-
31.

" Act of Feb. 20, 1792, ch. 7,8 14, 1 Stat. 232, @86phasis added).
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carrier, and carriage by private hands. In addition, the exception for offieedengers, found in

the ordinance and in prior English law, is omittéd.

The 1792 act also adopted the English practice, not reflected in the 1782 ordinance, of
establishing a monopoly over inbound international mail in a separate section. Sectiaged® obl
the master of each ship arriving in an American port to deliver immedidit&igtiers” to the

nearest post office.

Sec. 12And be it further enacted hat no ship or vessel,
arriving at any port within the United States, where a post-office is
established, shall be permitted to report, make entry or break bulk,
till the master or commander shall have delivered to the
postmaster, alettersdirected to any person or persons within the
United States, which, under his care or within his power, shall be
brought in such ship or vessel, other than such as are directed to
the owner or consignee; but when a vessel shall be bound to
another port, than that, at which she may enter, the letters
belonging to, or to be delivered at the said port of delivery, shall
not be delivered to the postmaster at the port of entry. And it shall
be the duty of the collector or other officer of the port, empowered
to receive entries of ships or vessels, to require from every master
or commander of such ship or vessel, an oath or affirmation,
purporting that he has delivered all such letters, except as
aforesaid?’

American postal law modified the English law by omitting passengersigimgmvessels from
the obligation to deliver letters to the nearest post offi@ection 13 provides that postmasters

shall pay the ship’s master at the rate of "two cents for each letter @t'pfmeK'such letters.”

The 1792 act did not provide for a monopoly over outbound international letters. In a
report written in 1841, an eloquent First Assistant Postmaster General (aed é@ngressman

from New York) Selah Hobbie wrote,

From a time whereof the memory of man runneth not to the
contrary, there have existed in Boston, New York, and probably

8 The 1792 act dropped the tedmspatchessed in the 1782 ordinance, presumably refledtiegend of
wartime conditions.

9 Act of Feb. 20, 1792, ch. 7,§ 12, 1 Stat. 232, @8Bphasis added).

69 CompareAct of Feb. 20, 1792, ch. 7, §12, 1 Stat. 232, @38 Act of Mar. 8, 1794, ch. 23, § 12, 1 Stat.
354, 359with 9 Ann. ch. 10, § 15 ("That all Letters and Packiitat by any Master of any Ship or Vessel or any o
his Companyr any Passengers thergishall or may be brought to any Port Town . .mijpasis added]).
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other maritime cities, what have usually been cdlbeeign letter
offices generally kept by the keepers of the news rooms in the
respective cities, who assumed the business of receiving letters to
be forwarded to foreign countries by sea. . . . This is the system
which has always been practised, from which no detriment to the
revenues of the Department has ever arién.”

In later decades, one of the most troublesome elements of the postal monopoly
established by the 1792 act would be the phrase "other than newspapers" found in the firs
sentence of section 14. Section 14 prohibits individual persons from carrying teydie
letters, packet or packetsther than newspapeftsThis issue looms so large in later history that

it deserves careful consideration at this point.

The spare legislative history of the 1792 postal act sheds little light onéhé ehind
inclusion of the phrase "other than newspapers." The 1792 postal act was drafteH dysenef
Representatives. The phrase "other than newspapers" was added by the@sdaatiary 30,
1791%? TheAnnals of Congressompiled long after the events, include no record of Senate
debates from this peridd.In recording the House disposition of the Senate-amended version of
the bill, theAnnalsimplies that addition of the phrase "other than newspapers" created a new
exception from the postal monopoly as a boon for newspapers:

One of the amendments, proposed by the Senate and agreed by the
House, is in favor of the newspapers; inasmuch as it permits any
person whatever; without authority from the Postmaster General,

to ‘take up, receive, order, despatch, convey, carry, and deliver’
newspapers, for hire, on the established post f¥ads.

The Senate amendment was approved by the House without debate.

On the other hand, discussion of the postal bill in the Hpriseto the amendment by

the Senate suggests that original House bill would have permitted privédgeaf newspapers

61 1841Postmaster General Ann. Reph H.R. Doc. No. 2, 27th Cong., 2d Sess. 4353, @342)
(emphasis original).

623, Journal 2d Cong., 1st Sess., 383 (1792).

% The only authoritative record of Congressionallmightions until the second session of the 18th
Congress (beginning December 1824) isAhaals of Congres§ heAnnalswere not published contemporaneously
but were compiled between 1834 and 1856, usingéiseérecords available, primarily newspaper acaBgcause
Senate sessions were closed to the public untb ifhi@ Annalsgive no description of Senate deliberations. There
exists aSenate Journdrom that period, but it is only a record of démis without an account of debates.

642 Annals of Cong355 (1792).
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in any case. Debates in the House include no mention of expanding the postal monopoly beyond
the traditional bounds set out in the English act of 1710 and the confederation ordinance of 1782.
The postal monopoly provisions in the House bill refer only the carriage of Sledied

"packets," terms which did not, in prior laws, include newspapers since newspapersot

admitted to the mails in the first pla8&in debate House members seemed to take for granted

that the original bill would have permitted private carriage of newspdpgrsoposing an

amendment to set rates and conditions for carriage of newspapers in the maseRapve

Hugh Williamson of North Carolina expressed concern that low postage rates fpapevss

"will operate to discourage the private stages, and all communication on the roadgsesupypor
private subscriptions, will be cut off." Representative Thomas Hartley oseania replied

that "the rates demanded by the private posts was [sic] so high, as to amountedaniant of

the papers almost entirely."

Examination of the 1792 act as a whole suggests that transmission of newspapers was
originally viewed as a supplement to what was essentially a law for theyemweeof letters and
packets. Section 9 of the act sets out rates of postage for letters and acieetOer post
roads. Section 10 sets out rates of postage for domestic and international letteckaisd pa
transmitted by sea. Sections 11 through 17 prescribe penalties for obstructingghession of
letters and packets in one way or another, including by private carriage oisestablk of
alternative postal systems. Section 18 obliges postmasters periodicallyish pultihe local
newspaper a list of letters uncalled for at the post office. Sections 19 and 20 geat#ito ¢

officials the right to have letters and packets conveyed without payment of postage

It is not until sections 21 to 23 that the postal act of 1792 deals with carriage of

newspapers. Section 22, in particular, provided as follows:

Sec. 22And be it further enacted hat all newspapers,
conveyed in the mail, shall be under a cover open at one end,
carried in separate bags from the letteasid charged with the
payment of one cent, for any distance not more than one hundred
miles, and one cent and a half for any greater distance: And it shall
be the duty of the Postmaster General and his deputy, to keep a
separate account for the newspapers, and the deputy postmasters

3. Journal 2d Cong., 1st Sess., 367 (1792) (section 14).
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shall receive fifty per cent. on the postage of all newspapackif
any other matter or thing be enclosed in such papers, the whole
packet shall be chargedgreeably to the rates established by this
act, for letters and packets. And if any of the persons employed in
any department of the post-office, shall unlawfully detain, delay,
embezzle or destroy any newspaper, with which he shall be
entrusted, such offenders, for every such offense, shall forfeit a
sum, not exceeding thirty dollamBrovided That the Postmaster
General, in any contract, he may enter into, for the conveyance of
the mail, may authorize the person, with whom such contract is
madgé to carry newspapers, other than those conveyed in the
mail.

In explaining the new rules for admitting newspapers to the post, section 2Baises
word packetmore broadly than in the earlier, more traditional parts of the act. Thigrsect
implies that, whilenewspapersvere understood to be distinct frdetters the termpacketcould
embrace a bundle of newspapers as well as bundle of letters. In contrast, ibipgepostage
rates for letters and packets, section 9 uses the pamicetmore traditionally. For a "single
letter," the postage rate was prescribed according to distance, and the cadiiloues, "and
every double letter shall pay double the said rates; every triple lettes; &l for everpacket
weighing one ounce avoirdupois, at the rate of four single letters; and in that ijprofarany
greater weight." In section Packetclearly refers to a bundle of letters weighing one ounce or
more. Similarly, section 16 deals with penalties for embezzling or dasgrtgmy letter, packet,
bag, or mail of letters . . . containing any bank note, . . . or any letter of credit, or note for
relating to the payment of money, or other bond or warrant, draft, bill, or promissor{f hiote
this passage latter or apacketcould "contain" a bank note or similar financial instrument, but
such instruments were not, standing alone, considered letters or packet. imdeeage before
postal money orders (introduced in 1864), the postal system was the most secure means of

sending money across the country and vital to the conduct of bu$iness.

% Act of Feb. 20, 1792, ch. 7,§ 22, 1 Stat. 232, @8Bphasis added).
67 Act of Feb. 20, 1792, ch. 7,8 16, 1 Stat. 232, 236

% Henkin, The Postal Ag&2-53. Nonetheless, high per-sheet postage rppesaato have discouraged use
of the mail for transmission of bank-notes and cawuial papers to some degree. Writing in 1844, st@o
merchant and proponent of lower postage noteds diearly unjust to the letter-writer to competrhio pay, on a
sheet of thin paper and bank-note, double theofdatee coarse foolscap sheet that travels in itspamy, and
weighs double. No feature of the law tends so ntadhjure the department as this: for seldom dbessender of a
double or treble letter employ the post-officeéfdan avoid it. Of the innumerable bank-notess lmflexchange,
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In short, in the 1792 act,pmcketrefers repeatedly and consistently to a packet of letters
until one gets to the provisions dealing with newspapers. The sole exception to this
generalization is the first sentence of section 14 because of the Seddig of the phrase
"other than newspapers" after "letters and packéd/hat was the intent behind this addition?
One explanation is that the Senate was merely making clear that the téers dad packets”

did not include newspapers out of an abundance of solicitude for printers of newspapess. In thi
view, the phrase "other than newspapers" was an expression of emphasis withantigebs

intent, since the term "letters and packets" did not in any case include pevespumly letters

and packets of letters. The plausibility of this explanation is perhapgtsteaed by noting that

it was also the Senate that added the final proviso to section 22 continuing the historic
arrangement whereby the Postmaster General could allow printers to cdméetty with

postriders to transport newspapers without payment of postage.

An alternative, more literal interpretation implies a more convoluted postal mgnopol
The phrase "other than newspapers" in the first sentence of section 14 could bedtmstrue
exempt newspapers from a term, "letters and packets," that would othenhisle inewspapers.
In this view, the 1792 postal monopoly came in three sizes depending on mode of transport: by
individual (letters and packets other than newspapers), by foot or horse past §ledte
packet$®), or by inbound international vessel (letters 8BlyThis interpretation appears
inconsistent with the general structure of the act and the apparent equivaleremnbétters”
and "letter or packet" in section 13. It also implies that the odd conclusion thataheréviso
in section 22 empowers the Postmaster General to authorize postriders withntraitts to

convey newspapers out of the mails, but riders without mail contracts would bamed fr

and commercial obligations, that travel in lettersery small proportion go through the mails." Whj Post-Office
Reform, and Uniform Postaggg, 34.

%9 Section 2, 1 Stat. 233, might be considered asmian as well. It refers to "all the postage whittall
arise on letters, newspapers and packets." Howthestpgical and literal implication of this list-kdtpackets
referred toneitherlettersnor newspapers—cannot be taken seriously in lightefstatute as a whole.

In section 14, the phrase "other than newspapgrslifies the proscription against carriage oftdeor
letters, packet or packets" by individuals but thet proscription against setting up a foot podtase post to
convey "letters and packets."

" Section 12 refers only to "letters" not "lettersipackets.”
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carrying newspapers because newspapers would be considered to be " padkisisrefore

within the horse post version of the postal monopoly.

In sum, the postal monopoly established by the 1792 act was derived from English
precedents and the bowdlerized version of English postal law found in the ordinance of 1782.
The law prohibited individuals from carrying letters and packets "other thaipapers" and
prohibited establishment of foot posts and horse posts for transportation of letterslkatsl pa
(without the exception for newspapers). The law permitted private caafidefters and packets
by special messenger but did include traditional English exceptions for pravesge or cargo
letters’® letters of the carrier, and carriage by private hands. The monopoly covered inbound

international letters (not packets) but not outbound letters.

3.3 Postal Acts of 1794, 1799, and 1810

In 1794, Congress revised and refined the postal act of’t R&gazines and pamphlets
were admitted to the mails for the first time but only "where the mode of ganee, and the
size of the mails, will admit of it”® The uncertain status of magazines and pamphlets was
underscored in 1815 when Postmaster General Return Meigs banned all but religiczisesaga

from the mails’®

2 Indeed, a strictly literal reading of sectionrhight imply a fourth level of postal monopoly. Thst
portion of the prohibitory text forbids any perdoom "setting up . . . any packet [i.e., regulastheduled ship or
boat used to carry mail], or other vessel or boagny conveyance whatsoever, whereby the reveiie general
post-office may be injured.” This sentence mightdzed to prohibit establishment of any water-bdraasportation
service that injured the revenue of the Post Office

3 Section 15 of the original House bill includedexeption from the monopoly for letters and packets
relating to cargo, but it was deleted by the Se(idteat it shall be lawful for the masters of shgsl vessels,
conductors of pack horses, and for carriers of gdmdcarts or wagons, to be carriers and delivereadl such
letters or packets, as immediately concern any na@atise or lading in such ship or vessel, or sucdg or
merchandise as are under the immediate care agdtisp of such masters, conductors, or carrieviBed, such
master, conductor, or carrier, shall deliver evargh letter to the person or persons to whomatldressed, without
hire or reward.")S. Journal 2d Cong., 1st Sess., 367, 383 (1792).

" Act of Mar. 8, 1794, ch. 23, 1 Stat. 354.

S Act of Mar. 8, 1794, ch. 23, § 22, 1 Stat.354, . 382h suggests that the volume of magazines and
pamphlets was minimal before 1816. Riklistory of the Post Offic&45.

% Kielbowicz, News in the MailL23. In 1838, a survey by the Post Office indidateat composition of the
mails by weight in the cities of New York, Philaghkia, Baltimore, Washington, and Richmond was fle}t8.5
percent; newspapers, 81.2 percent; and "perioglice8s0 percent. 184Bostmaster General Ann. Reph S. Doc.
No. 1, 29th Cong., 1st Sess. 850, 857 (1846).
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In the 1794 act, the postal monopoly became one-pronged instead of two-pronged. The
traditional English proscription against private carriage by an individual voaged while the
proscription against establishment of private postal systems was deaaid@xpanded. The idea
of private "postal”" system—i.e., a system of posts or stages—was descrileegemerally as
"any foot or horse-posstage wagon, or other stage carriag&his was the first mention of the
stagecoach, the first great improvement in land transportation in this periadilar §shion,
the prohibition in section 12 of the 1792 act against carriage of letters and paclkatyg by
packet, or other vessel or boat, or any conveyance whatsoever, whereby the retlemue of
general post-office may be injured" was restated in more precisawtetiiierms: "any packet
boat or other vessel, to piggularly from one place to another, between whickgular
communication by water shall be established by the United States." The 1#®@4sgmtohibited
the establishment eégular boat and ship services to compete where the Postal Service had set
upregular postal service. Carriage of letters and packets was by the occastuinbd ve vessel

was not prohibited.

Other refinements in the postal monopoly were introduced in the 1794 act. The ngalifyi
phrase "other than newspapers,"” previously applicable to carriage by prdigiéuals, was
shifted to the section dealing with carriage by private postal systenmas Hlao expanded to
include references to magazines and pamphlets so that it read, "anyrlptieket, other than
newspapers, magazines or pamphlets." Exceptions for cargo letters asdfdtiercarrier were
added, although considerably modified from the wording found in English precedents. The
historic English exception permitting carriage by private hands without coatpeng/as
omitted, but it may have been considered superfluous since the proscription agaagst bgr

individuals was deleted.
The revised postal monopoly, embodied in section 14 of the 1794 act, was as follows:

Sec. 14And be it further enacted hat if any person, other
than the Postmaster General, or his deputies, or persons by them
employed, shall be concernedsietting up, or maintaining any
foot or horse-post, stage wagon, or other stage carriageany
established post-road, or any packet boat or other vessel, to ply
regularly from one place to another, between whickgular
communication by water shall be established by the United States,
and shall receivany letter or packet, other than newspapers,
magazines or pamphletsnd carry the same by such foot or horse-
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post, stage wagon or other stage carriage, packet boat or vessel,
(excepting only such letter or letters, as may be directed to the
owner or owners of such conveyance, and relating to the same, or
to the person, to whom any package or bundle in such conveyance
is intended to be delivered) every person, so offending, shall
forfeit, for every such offence, the sum of fifty dollaPsovided

That it shall and may be lawful for any person to send letters or
packets by special messenger.

Thus, after 1794, the federal government did not claim a complete monopoly over the
carriage of letters, etc. The postal monopoly law prohibited only the establisbihpeiviate
postal systems.e., a series of relay stations or a regularly scheduled boat service, faulae re

transmission of such items.

A more limited monopoly may have implied less revenue, but if so, this was a
consequence Congress choose deliberately. In a plan to improve the operations ofofffiegoost
submitted to Congress in 1790, Samuel Osgood, the first Postmaster General under the new
federal government, warned, "Stage drivers and private postriders malydeawvthe carriers of
many letters which ought to have gone in the mail. . . . So far as | have been ab&ztdroot
the opinions of others . . ., the injury the general revenue has sustained in this wagistgapa
| had expected’® Osgood urged Congress to prohibit private carriage of letters by individuals
even when performed without compensation. Instead, Congress took the opposite course and

eliminated restrictions on private carriage by individuals.

In the first decades of the nation, individual travelers apparently transportéansiabs
guantities of letters and packets for friends and acquaintances. In 1822, RosBeastal
Return Meigs observed that with the introduction of steamboats more persons trawesdrb
than by land because of the "greater economy and convenience” and "most of the fgasenge
charged with letters" since "there is no law prohibiting passengersaoging letters.”
Recalling the 1830s, a chronicler of the express industry, A.L Stimson, paintedIthfsil

picture:

" Act of Mar. 8, 1794, ch. 23, § 14, 1 Stat. 354) 8mphasis added).

8"Plan for Improving the Post Office Departmentir{J20, 1790) iMmerican State Papers: Post Office
5-6.

¥ "Compensation to Deputies and Mail Agents—Effdcteamboats on the Revenue of Post Office"
(Feb. 1822) irAmerican State Papers: Post Offig2.
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We have known men, in that age, who were in the custom of
sending parcels of bank notes, drafts, acceptances and bills of
exchange, between New York and Boston—Dbrokers, for
instance—to put them in the charge of passengers in the cars, or on
board the steamboat, whom they "did not know from a side of sole
leather."” The broker would rush down with this money parcel to

the "John W. Richmond" or the "Norwich," just as the last bell was
ringing. . . . It is no exaggeration to say that hundreds of thousands
of dollars, in bank notes and other valuable paper, used to make the
transit between these two cities every year in that unreliable
manner°

Stagecoach drivers and wagoners, too, often carried small packages alorgytésiout of the
mails, reportedly including lettefs.

In the 1794 act, Congress also continued the postal monopoly over inbound international

"letters" in almost the same terms as the 1792 act:

Sec. 12And be it further enacted hat no ship or vessel
arriving at any port within the United States, where a post office is
established, shall be permitted to report, make entry, or break bulk,
until the master or commander shall have delivered to the
postmaster, alettersdirected to any person or persons, within the
United States, which, under his care, or within his power, shall be
brought in such ship or vessel, except such as are directed to the
owner or consignee of the ship or vessel, and except also such as
are directed to be delivered at the port of delivery, to which such
ship or vessel may be bound. And it shall be the duty of the
collector, or other officer of the port empowered to receive entries
of ships or vessels, to require from every master or commander of
such ship or vessel, an oath or affirmation, purporting that he has
delivered all such letters, except as afore%aid.

Section 13 repeated the duty of the postmaster to pay the master of the incoming steints
for each "letter or packet" delivered.

In 1799 Congress again revised the postaPfsBection 14 of the 1794 act was reenacted

as section 12 of the 1799 act. The scope of the postal monopoly was revised only slightly, by

8 stimson History of the Express Busine3s.

8 Harlow, Old Way Bills7-9.

82 Act of Mar. 8, 1794, ch. 23, § 12, 1 Stat. 354 g&mphasis added).
8 Act of Mar. 2, 1799, ch. 43, 1 Stat.733.
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adding a phrase declaring that private postal systems were prohibited not only magestut

also on "any road adjacent or parallel to an established postfoadeading of the 1799 act as

a whole suggests the increasingly variable meanings of words. In spgg@bstage rates,

section 7 of the 1799 act refers to a "letter composed of a single sheet" insteagdref/tous

term "single letter." This phrasing suggests tetér, used alone, could refer to an entire written
communication, and not just to a single sheet. On the other hand, the same section albatstates
a packet must contain "four distinct letters" in order to qualify for quadruplagesisindetter

in the earlier sense of a single sheet of paper. At the end of this section, thet1289 st a
packetweighing up to three pounds: "No postmaster shall be obliged to receive, to be conveyed
by the mail, any packet which shall weigh more than three poldnBstketwas thus coming to

mean a small package in one of its meanings.

In 1810, Congress revised and codified the postal laws and repealed previétUstzets.
basic postal monopoly provision was reenacted as section 16 of the 1810 act. The only change
from section 12 of the 1799 act was the addition of "sleigh" as one the illegal means of

transporting letters and packets. Section 16 of the postal code of 1810 provides as follows:

Sec. 16. And be it further enacted hat if any person, other
than the Postmaster-General or his deputies, or persons by them
employed, shall be concerned in setting up or maintaining any foot
or horse post, stage wagon, or other stage carriage or sleigh on any
established post road, or from one post town to another post town,
on any road adjacent or parallel to an established post road, or any
packet boat or other vessel to ply regularly from one place to
another, between which a regular communication by water shall be
established by the United States, and shall receivéettry or
packet, other than newspapers, magazines or pamphaledarry
the same by such foot or horse post, stage wagon or other stage,
carriage, or sleigh, packet boat or vessel (excepting only such letter
or letters as may be directed to the owner or owners of such
conveyance, and relating to the same, or to the person to whom any
packet or bundle in such conveyance is intended to be delivered,)
every person so offending shall forfeit for every such offence the
sum of 50 dollarsProvided that it shall be lawful for any person

84 Act of Mar. 2, 1799, ch. 43, § 12, 1 Stat.7335.73
8 Act of Mar. 2, 1799, ch. 43, § 7, 1 Stat. 733,734
8 Act of Apr. 30, 1810, ch. 37, 2 Stat. 592.
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to send letters of packets by a special messéhger.
Section 14 repeated the command to deliver inbound international "letters" to the post
office in the port of entry. There was no material change from section 12 of the 1794&tah Se

15 repeated the duty to the postmaster to pay two cents for each letter or packeessxitfeli

3.4 Postal Act of 1815

In the early nineteenth century, the United States was especially dapapdn rivers
for transportation and therefore in special need of boats that could move upstrealiraas
down. The first commercially feasible steamboat was demonstrated on the Hu=on R807
by Robert Fulton. After the disruptions of the War of 1812, the golden age of steamlm®ats wa
ready to begiff’

In 1815, Congress began to extend the postal monopoly to the operations of steamboats.
Congress did not flatly prohibit use of steamboats for carriage of postal items loeihedits,
but it did require the master of each steamboat in domestic service to tdhié¢teta and

packets" to the local postmaster soon after docking.

Sec. 4And be it further enacted hat it shall be the duty of
every master or manager of any steamboat, packet, or other vessel,
which shall pass from one part or place to another part or place, in
the United States, where a post-office is established, to deliver
within three hours after his arrival if in the day time, and within
two hours after the next sunrise, if the arrival be in the naght,
letters and packetaddressed to, or destined for such port or place,
to the postmaster there, for which he shall be entitled to receive of
such postmastawo cents for every letter or packsa delivered,
unless the same shall be carried or conveyed under a contract with
the Postmaster General; and if any master or manager of a
steamboat or other vessel, shall fail so to deliver any letter or
packet, which shall have been brought by him, or shall have been
in his care, or within his power, he shall incur a penalty of thirty
dollars for every such failure.

Sec. 5And be it further enacted hat every person employed
on board any steamboat, or other vessel employed as a packet,

87 Act of Apr. 30, 1810, ch. 37, § 16, 2 Stat. 59265
8 Act of Apr. 30, 1810, ch. 37, §§ 14, 15, 2 St&R 5596.
8 See generallfraylor, Transportation RevolutioB6-73 (1977).
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shall deliver every letter, and packet of letters, intrusted to such
person, to the master or manager of such steamboat, or other
vessel; and before the said vessel shall touch at any other part of
place; and for every failure, or neglect, so to deliver, a penalty of
ten dollars shall be incurred for each letter and paCket.

These provisions refer only to masters and employees of steamboats. ab&@ w
corresponding requirement for thassengersraveling on steamboats to deliver letters to the

post office (as noted above, the same was true for passengers on inbound interngig)nal shi

In 1823, Congress, however, declared "all waters on which steamboats recsdarly p
from port to port" to be post roadsThe effect was the extend the postal monopoly to all water
ways ifregularly used by steamboats.

3.5 Postal Acts of 1825 and 1827

In 1825, Congress again synthesized the postal laws into a general code and repeale
prior laws®? In the 1825 act, the main monopoly provision was rewritten and placed in section

19, as follows:

Sec. 19And be it further enacted hat no stage or other
vehicle, which regularly performs trips on a post-road, or on a road
parallel to it, shall convelgetters nor shall any packet boat or
other vessel, which regularly plies on a water declared to be a post-
road, except such as relate to some part of the cargo. For the
violation of this provision, the owner of the carriage, or other
vehicle or vessel, shall incur the penalty of fifty dollars. And the
person who has charge of such carriage, of other vehicle or vessel,
may be prosecuted under this section, and the property in his
charge may be levied on and sold, in satisfaction of the penalty and
costs of suitProvided That it shall be lawful for any one to send
letters by special messeng@r.

This was a substantial departure from earlier language. Four changestiatgagoly
notable. First, the phrase "any letter or packet, other than newspapers, nsagagaraphlets"”
was reduced to the single telatters The termpacketsvas dropped as was the exception for

% Act of Feb. 27, 1815, ch. 65, §§ 4-5, 3 Stat. 220-
% Act of Mar. 3, 1823, ch. 33, § 3, 3 Stat. 764,.767
9 Act of Mar. 3, 1825, ch. 64, 4 Stat. 102.

9 4 Stat. at 107 (emphasis added).
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newspapers, magazines, and pamphlets. Either the drafters considered kbieiesio be
equivalent to the longer phrase or they reduced the scope of this provision to letters alone
Second, in a similar economy of language, the drafters reduced the desaigirivate postal
systems from "any foot or horse post, stage wagon, or other stageecarrggigh” found in the
1810 act to "stage or other vehicle." This change seemingly eliminated the poalalgidinst

setting up foot or horse posts found in earlier postal laws even though foot and horse fqgosts we
the original prototype of staged postal systems of which stagecoachpacket boats were later
manifestationg? Third, the adverb "regularly" has been used to qualify the prohibition against
staged land carriage in the same manner that it had, since 1794, qualified bage.CEnea

revised language read, "no stage or other vehicle, whgilarly performs trips on a post-road. .

.." Irregularly scheduled land transportation was thus excluded from the postal monopoly

The fourth revision was a reduction in the description of "cargo letter" excepfiba t
monopoly. The revised, more economical wording referred only to letters "suslatasto some
part of the cargo." In the 1810 act, the corresponding exception read: "such lettiEeroas
may be directed to the owner or owners of such conveyance, and relating to the sauie, or t
person to whom any packet or bundle in such conveyance is intended to be delf/ehed."
possibly inadvertent elimination of the reference to letters "directédx tovwner or owners of
such conveyance, and relating to the same" would ultimately lead to doubts about whether
transportation company could transport its own corporate letters if unrelatedamoaooard.
An exception to the postal monopoly for "letters of the carrier" was not reintiauoe

American postal statutes until 1909.

The postal code of 1825 reenacted other provisions relating to the postal monopoly. The
historic obligation placed on masters of ships and vessels to deliver inbound inteinati
"letters" to the post office at the port of entry, found in section 14 of the 1810 act.enastesl
without significant revision as section 17 of the 1825 a8ection 18 of the 1825 act likewise

reenacted the obligation of the postmaster to pay the master two cents fdegacbr’'packet”

% professor Priest declares that this revision watetl by the Post Office but does not provide @ ce.
Priest, "History of the Postal Monopoly" 18.

% Act of Apr. 30, 1810, ch. 37, § 16, 2 Stat. 59965
% Act of Mar. 3, 1825, ch. 64, § 17, 4 Stat. 1026 {©mphasis added).
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so delivered. Section 6 of the 1825 act combined sections 4 and 5 of the 1815 act; these obliged
each master of a steamboat operating in domestic waters to delivettats"and packets" to a

post office on arriving in port and obliged steamboat employees to deliver "ettery &nd

packet of letters" to the master of the steamBoat.

The omission of foot posts and horse posts from the postal monopoly of 1825 was
quickly repaired. In 1827, Congress reenacted the ancient postal monopoly prohilsithst ag
establishment of foot posts and horse pdstdthough the 1825 provision referred only to
"letters," the 1827 provision employed the more traditional phrase "lettgnsazkets" to
describe the scope of the monopoly: Section 3 of the 1827 act read:

Sec. 3And be it further enacted hat no person, other than the
Postmaster General, or his authorized agents, shall set up any foot
or horse post, for the conveyancdeiters and packetsipon any
post-road, which is or may be established as such by law; and

every person who shall offend herein, shall incur a penalty of not
exceeding fifty dollars, for each letter or packet so caffied.

Like the 1825 monopoly provision, the 1827 provision omitted the phrase "other than
newspapers, magazines, or pamphlets" which was used to qualify the tezrns datt packets"

in section 14 of the 1794 act and repeated in section 12 of the 1799 act and section 16 of the
1810 act. The main provisions of the postal monopoly of the postal code of 1825, as amended by

the 1827 act, are summarized in Table 1.

Table 1. Postal monopoly under the acts of 18251827

Act of Ch|[Sec | Description

3 Mar 1825 | 64| 6 Master of steamboat to deliveetstand packets and employees
to deliver letters to and employees shall deliegters to post
office

3 Mar 1825| 64| 17| Inbound vessel arriving at pothwiost office to deliver letters
before breaking bulk.

3 Mar 1825 | 64| 18| Postmaster to pay 2¢ per lettpaoket from inbound vessel.

3 Mar 1825| 64| 19| No regular stagecoach or vesspbstiroad to carry letters
except cargo letters and special messenger

2 Mar 1827 | 61| 3 No foot post and horse post on qoast to carry letters or packets

9 Act of Mar. 3, 1825, ch. 64, § 6, 4 Stat. 102, {©&phasis added).
% Act of Mar. 2, 1827, ch. 61, 4 Stat. 238.
9 Act of Mar. 2, 1827, ch. 61, § 3, 4 Stat. 238 (bagis added).
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A brief review of postage rates is also useful at this point. Within a decadehatidthe
high letter rates of the early postal service would attract privatpetitors, and new
competition would, in turn, prompt changes in the postal monopoly law. The 1825 act struggled
with the problem of establishing an understandable scheme for classifyingtiagdostal
items. Section 13 specified the rates for letters and packets in wordshibed ¢oe

corresponding provision in the 1799 act:

Sec. 13And be it further enacted hat the following rates
of postage be charged upon all letters and packets, (excepting such
as are excepted by law, conveyed in the mail of the United States,
viz: For every letter composed of a single sheet of paper, conveyed
not exceeding thirty miles, six cents. Over thirty, and not
exceeding eighty, ten cents. Over eighty, and not exceeding one
hundred and fifty, twelve and a half cents. Over one hundred and
fifty, and not exceeding four hundred, eighteen and three quarters
of a cent. Over four hundred, twenty-five cents.

And for every double letter, or letter composed of two
pieces of paper double those rates: and for every triple letter, or
letter composed of three pieces of paper, triple those rates; and for
every packet composed of four or more pieces of paper, or one or
more other articles, and weighing one ounce avoirdupois,
guadruple those rates; and in that proportion for all greater
weights;Provided That no packet of letters, conveyed by the
water mails, shall be charged with more than quadruple postage,
unless the same shall be charged with more than quadruple
postage, unless the same shall contain more than four distinct
letters. No postmaster shall receive, to be conveyed by the mail,
any packet which shall weigh more than three pound¥?. . .

Sharply discounted postage rates for newspapers were set out in section 38ainelsection,
lesser discounts were allowed for periodically published magazines and pamwhleh were
permitted in the mail only if "the mode of conveyance and size of the maildmit& Still
smaller discounts were allowed for "such magazines and pamphlets as are sbegubli

periodically,” the first hint of advertisements in the mi&ilSince the pay for postmasters was

190 section 13 of the 1825 act went on to distingtistween printed paper, pamphlet, or magazine and
"letter postage": "Any memorandum, which shall bréten on a newspaper, or other printed paper, [béghpr
magazine, and transmitted by mail, shall be chavg#dletter postage.” Act of Mar. 3, 1825, ch. 8413, 4 Stat.
102, 105.

101 Act of Mar. 3, 1825, ch. 64, § 13, 4 Stat. 1021-12. Rich says the rate for non-periodic publimagi
was intended for price currents (price sheets)adhdr occasional publications, but he gives no®tor this
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linked to postage collected, postmasters had an incentive to classify bordenfinad "letters”
for the purpose of postad®.Rates of postage in the 1825 postal code are summarized in
Table2.

Table 2. Postage rates per sheet under the aé26f 1

Distance Letters Newspapers Magazines Pamphlets
0-30 miles 6¢ 1¢ 1.5¢ 4¢

30-80 miles 10¢ 1¢ 1.5¢ 4¢
80-100 miles 12.5¢ 1¢ 1.5¢ 4¢
100-150 miles 12.5¢ 1.5¢ 2.5¢ 6¢
100-400 miles 18.75¢ 1.5¢ 2.5¢ 6¢

400+ miles 25¢ 1.5¢ 2.5¢ 6¢

3.6 U.S.v. Chaloner, 1831

In 1831, inUnited States v. Chaloné¥ a federal court addressed the scope of the postal
monopoly apparently for the first time. The question presented was whether a guivaaetor,
engaged in mail transport for the Post Office, violated the law when he collectegiraed out
of the mail packages containing "executions and nothing 1583 noted above, under section
19 of the 1825 postal code, no vehicle making regular trips on a post road was permitted to

convey "letters" out of the mails. Under section 20, a mail carrier was obligeliver day

statement. Richlistory of the Post Offic&45.

192 The pay for postmasters was based on a commissi@me: up to 30 percent of "the postages”
collected by him. The section continues that PostenraGeneral may allow a commission of up to 5@¢mtron the
postage collected on "newspapers, magazines, anphpets.” Act of Mar. 3, 1825, ch. 64, § 14, 4 Sif5-06.

19 Ynited States v. Chaloner, 25 F. Cas. 392 (D.2881). The first judicial interpretation of the peoof
the postal monopoly was apparently by a state cbuBwight v. Brewster, 18 Mass. (1 Pick.) 50 (282a
Massachusetts court held that it is not contrapéopostal monopoly for a mail carrier to carrmkaotes out of
the mails: "A letter is a message in writing; alggds two or more letters under one cover. Theelgazovering
[sic] a parcel of gloves, silk hose, or other maratise, with paper, and directing it to the persowhom it is sent,
would not make such a parcel a letter; nor is theredifference between such a parcel, and oneicomg bank
notes."ld. at 56.

Records of the lower courts from the nineteentitury are not perfectly complete. However, in addito
the usual legal databases available today, théstseaDigest of Decisions of United States and Other @our
Affecting the Post-Office Department and Postal/Beicompiled by the Post Office in 1905. This docurnrediers
a seemingly complete summary of all postal monogelisions up to that time.

1% The court does not explain further precisely wiipe of document is referred to. However, it may be
noted that section 21 of the 1825 act refers tteaacution” in a list of legal and financial ingtnents: "any letter
or packet, bag, or mail of letters . . . containing any copy of any record of any judgment, ecrée, in any court
of law, or chancery, or any execution which maydseed thereon."
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"way letter"—a letter collected from someone along the route—to the@ésstoffice that he
came to. Under section 21, a mail carrier who carried a "letter or packetf thetmails in
contravention of the act was subject to a fine of fifty dollars. The issua/hether, by
transporting executions out of the mail, the mail contractor had acted in violagghesf

section 19 or 20 and thus was subject to fine under section 21.

Conceding that "executions" were not "letters,"” the Government norsstlaetpied that
the prohibitions in section 19 and 20 should be interpreted to apply to the carriage of packets as
well as letters so as to be consistent with the obligation placed on masters dicdomes
steamboats to deliver "letters and packets" to the nearest post office tpiog atrport'°® The
key to the government's argument was its claim that thepgacdket as used in the postal laws
generally, referred to all types of packages unless explicitiyeld to packets of letters. The
defendant claimed the opposite, that the tpatketwas consistently used in the postal laws to

refer to a packet of letters.

In ruling for the defendant, Judge Ashur Ware rejected both positions as too exteeme. H
concluded first that in the 1825 act the tgracketwas not used "uniformly, or indeed most
usually" in the narrow sense of a packet of lettétAt the same time, Judge Ware rejected the
government’s argument that the steamboat master’s duty to deliver "tettepackets” referred
to more than a packet of letters. To support his conclusion, the judge pointed to the lasésente
of section 6, which required steamboat employees to deliver "every letter, antgidekers”
to the post office. It would be illogical, the judge noted, to oblige the master tordalitygpes
of packets to the post office while allowing employees to carry packets that didmain
letters. Hence, the master’s obligation to deliver "letters and packek&' pmst office must refer
to no more than letters and packets of letters. Judge Ware observed, "This ¢ongifube 6th
section renders the prohibition of that coextensive with that of the 19th, and by inerfreti
word packet in the 21st to mean packet of letters, it places all the parts eittibe ist

harmony."

195 Act of Mar. 3, 1825, ch. 64, § 6, 4 Stat. 102,.104
1% United States v. Chaloner, 25 F. Cas. 392, 393(@®.1831).
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Judge Ware also reviewed prior versions of the postal monopoly law, and noted that
private carriage of packets containing newspapers, magazines, or pamphlets hsdbedna
permitted. He concluded, "In the revision of those laws by the act of 1825, thpaoketis
dropped. There appears to be no reason to doubt that it was amwittetlistrialintentionally],
and not unlikely for the purpose of making law conform to what is understood to have been the

universal usage from the first existence of the post-office estaleigtifi’

In sum, inChaloner the court concluded that postal monopoly provisions of the 1825 act
covered only letters and packets of letters even though thetaketwas sometimes used more
broadly in other parts of the act. Although the court’s reasoning appearsndeamaincing, in
the 1840s and 1910s, the Post Office would, without refererCbatmner again argue for a

broad definition of the term "packet" and hence of the postal monopoly.

3.7 Early Express Operations

Despite the difficulties of transportation and high cost of making special amantgefor
private means, there were occasions when businessmen were willing to pagigeadt sums to
transmit the news by private means. These occasions offer furthéat imsggthe limited nature

of the postal monopoly under early American laws.

In 1825 merchants in New York (or possibly another eastern city), learned of aisbarp r
in cotton prices in Europe and rushed orders for cotton to cotton exchanges in Mobile and New
Orleans before growers received word of the price increase through the meaglagtern
merchants apparently sent their orders via mail contractors but out of tlke Thaileastern
merchants made a fortune; the growers felt cheated. Postmaster GeheriglcLean was
outraged. He vowed to bar mail contractors from transporting such orders and urfigligzcess
urged Congress to authorize the Post Office to organize its own expre$® Bgilhe mid-

1830s, use of private expresses to transmit urgent market information betwe#ioikeand

197 United States v. Chaloner, 25 F. Cas. 392, 394(@.1831).
198 jJohn,Spreading the New&3-86.
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New Orleans had became common, and Congressmen from the South and West again urged

establishment of a Post Office express mail to provide the same futftion.

Newspapers also organized private postal systems to obtain news ahedd.ofheva
most famous case was an express service between Washington and New ik setrly
1833 by New York’slournal of Commerct obtain early copies of newspapers and "news
slips” (newspaper articles) from Washington and points south. At firstptireal of Commerce
express covered only stretches where the government postal system wassl®osiTOffice
responded by organizing its own express mail service and refusing to trarespertréansmitted
part way by thedournal of CommercelheJournal of Commercthen extended its express
service the full distance from Washington to New York. The Post Office resismexpress
mail service to New York in the winter of 1833-34; fleairnal of Commerceevived its service
the winter of 1835-36™°

In July 1836, Congress finally authorized the Post Office to establishlamregpress
mail service that provided carriage of news slips for f#é&he Post Office’s express mail
service ultimately served four routes: New York to Washington, Washington to Nean6)
Washington to St. Louis, and Cincinnati to Montgomery. Even so, newspapers continued to
organize special expresses when needed. The Post Office’s expressvitailveas

discontinued in 1839 for reasons that are not evident.

3.8 Post Office in the 1830s

By the 1830s, the Post Office was established as first national media netwdek.the
postal act of 1825, newspaper rates ranged from 6 to 17 percent of letter rates andttianlike |
rates, varied little with the distance. By 1832, newspapers accounted for 95 pépmstal
traffic by weight (about 54 percent by volum& Newspaper publishers exchanged thousands of

199 Kielbowicz, News in the Maill67-69; MilgramExpress MaiR4-31.

10 Kielbowicz, News in the Maill64-70. Apparently, théournal of Commercenade about twenty-five
partial or complete runs before the sitting Congmegired on March 3 and President Andrew Jackegaibhis
second term by publishing his inaugural addresislarch 4.

11 Act of Jul. 2, 1836, ch. 270, § 39, 5 Stat.80, 88.
12 john,Spreading the News, 38.
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newspapers among themselves by post for'friéBhe “franking" privilege was used with
abandon; Government itself, national and state, generated a large fraction qidpeisraffic,

up to 30 percent by one estimatéPolitical incentives to extend the network as far as possible
into rural districts, especially in the West and South, were irresistible.

In the mid-1820s, the Post Office acquired a second major function, builder of the
national transportation infrastructure. Despite Congressional opposition td femgrent for
"inte